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PREFACE. 


In presenting this Volume which has been compiled and published by author- 
ity of an act of the Legislative Assembly of the Territory of Arizona, approved 
February 9th, 1877, the following statements and explanations seem necessary: 

The “Howell Code,” having been enacted as a single statute, the compiler has 
not felt himself at liberty to change the arrangement of the several chapters there- 
of, and as some of these chapters have been repealed, it has been necessary to in- 
sert other acts in place of said repealed chapters, in order të avoid leaving them a 
blank; and in so doing, in some instances, matter has been introduced which 
otherwise might have been more properly inserted in some other portion of the 
Compilation. 

It has been assumed by the compiler that the Compilation of 1871 was correct, 
and contained all of the General Laws of the Territory then in force, and with 
said Compilation as a basis, it has been his object to include in the present Com- 
pilation, all of the former one which still remains in force, and to add thereto all 
General Laws that have been enacted since, and are still in force. 

As he feels that he is legally bound to follow the arrangement of the former 
Compilation, so far as the chapters of the “Howell Code” extended, and as the re- 
maining chapters of said Compilation were, perhaps, as well arranged as they well 
could be, and as such arrangement has become familiar to the people of the Ter- 
ritory, he has, in the main, followed such arrangement in this Compilation, only 
making changes therefrom when it seemed to him that such changes would clear- 
ly be an improvement. 

The numbering of the sections as contained in the original acts, has been in all 
cases preserved. 

The title of all acts which have not been included in this Compilation, will be 
found in an appendix thereto. 

It was his intention to have had the work published with a marginal index 
thereto, and a portion of the manuscript for such index was prepared, but the 
amount appropriated therefor was insufficient to secure the publication of the 
work with such index, and it therefore had to be omitted. 

JOHN P. HOYT. 

PRESCOTT, November 4, 1877. 
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CONSTITUTION 


OF THE 


UNITED STATES OF AMERICA. 


We the people of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquillity, provide for the common 
defense, promote the general welfare, and secure the blessings of liberty 
to ourselves and our posterity, do ordain and establish this Constitution 
for the United States of America. 


“ARTICLE I. i , 


SECTION I. 


All legislative powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of Representatives. 


SECTION IT. 


1. The House of Representatives shall be composed of members chosen 
every second year by the people of the several States, and the electors in 
each State shall have the qualifications requisite for electors of the most 
numerous branch of the State Legislature. 

2. No person shall be a:representative who shall not have attained to the 
age of twenty-five years, and been seven years a citizen of the United 


States, and who shall not, when elected, be an inhabitant of that State in - 


which he shall be chosen. 


3. Representatives and direct taxes shall be apportioned among the ` 


several States which may be included within this Union, according to their 
respective numbers, which shall be determined by adding to the whole 
number of free persons, including those bound to service for a term of 
years, and excluding Indians not taxed, three-fifths of all other persons. 
The actual enumeration shall be made within three years after the first 
meeting of the Congress of the United States, and within every subsequent 


term of ten years, in such manner as they shall by law direct. The number - 


` of representatives shall not exceed one for every thirty thousand, but each 
State shall have at least one representative; and until such enumeration 


shall be made, the State of New Hampshire. shall be entitled tọ choose © 


‘three, Massachusetts eight, Rhode Island and Providence Plantations one, 
Connecticut five, New York six, New Jersey four, Pennsylvania eight, 
Delaware one, Maryland six, Virginia ten, North Carolina five, South Caro- 
lina five, and Georgia three. 
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4, When vacancies happen in the representation from any. State, the exe- 
cutive author ity thereof shall issue writs of election to fill such vacancies. 

5. The House of Representatives shall choose their speaker and other 
officers, and shall have the sole power of impeachment. 


| SECTION III. 


1. The Senate of the United States shall be composed of two senators 
from eaċh State, chosen by the Legislature thereof, for six years; and each 
senator shall have òne vote. 

2. Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally as may be into three classes. The 
seats of the senators of the first class shall be vacated at the expiration of 
the second year, of the second class at the expiration of the fourth year, and _ 
of the third class at the expiration of the sixth year, so that one third may 
be chosen every second year; and if vacancies happen, by resignation or 
otherwise, during the recess of the Legislature of any State, the executive 
thereof may make temporary appointments until the next meeting of the 
Legislature, which shall then fill such vacancies. 

3. No person shall be a senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who 
shall not, when elected, be an inhabitant of that State for which he shall 
be chosen. ` l 

4. The Vice-President of the United States shall be president of the 
Senate, ‘but shall have no vote, unless they be equally divided. 

5. The Senate shall choose their other officers, and also a president pro 
tempore, in the absence of the Vice-President, or when he shall exercise ete 
office of President of, the United States. 

6. The Senate shall have the sole power to try all impeachments. When 
sitting for that purpose, they shall be on oath or affirmation. When the 
President of the United States is tried, the Chief Justice shall preside. 
And no! person shall be convicted without the concurrence of two-thirds of 
the members present. 

Ted: udgment in cases of impeachment shall not extend further than B 
removal from office, and disqualification to hold and enjoy any office of 
honor, trust, or profit under the United States; but the party convicted 
shall nevertheless be liable and subject to indictment, trial, judgment, and 


punishment, according to law. 


| 
| 
l SECTION IV. 


| 
1. The times, places, and manner of holding elections for senators and 


representatives shall be prescribed in each State by the Legislature thereof; 
but the Congress may at any time by law make or alter such regulations, 
except as to the places of choosing senators. 

2. The Congress shall assemble at least once in every year, and such 
meeting shall-be on the first Monday in December, unless they shall by law 
appoint a different day. 


| 
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SECTION V. 


1. Each House shall be the judge of thé elections, returns, and qualifica-. 
tions of its own members, and a majority of each shall constitute a-quorum 
to do business; but a smaller number may adjourn from day to day, and 
may be authorized to compel the attendance of absent members, in such 
manner and under such penalties as each house may provide. 

. 2. Each house may determine the rules of its proceedings, punish its 7 
members for disorderly behavior, and, with the concurrence of two-thirds, © 
expel a member. 

3. Each House shall keep a journal of its proceedings, and from time to 
time publish the same, excepting such parts as may, in their judgment, 
require secrecy; and the yeas and nays of the members of either House on 
any question shall, at the desire of one-fifth of those present, be entered on 
the journal. | 

4, Neither House, during the session of Congress, shall, without the con- 
sent of the other, adjourn for more than three days, nor to any other place 
than that in which the two Houses shall be sitting. 


SECTION VI. 


1. The senators and representatives shall receive a compensation for their 
services, to be ascertained by law, and paid out of the treasury of the United 
States. They shall in all cases, except treason, felony, and. breach of the 
peace, be privileged from arrest during their attendance at the sessiong@of | 
their respective Houses, and in going to and returning from the same; and 

for any speech or debate in either House, they shall not be questioned in 
-any other place. “ 

2. No senator or representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United 
States, which shall have been created, or the emoluments: whereof shall 
have been increased during such time; and no person holding any office 
under the United States shall be.a member of either House during his con- 
tinuance in office. 


SECTION VII. 


1. All bills for raising revenue shall originate in the House of Representa- 
tives; but the Senate may propose or concur with amendments as on other 
bills. 

2. Every bill, which shall have passed the House of Representatives and 
the Senate, shall, before it become a law, be presented to the President of 
the United States; if he approve he shall sign it, but if not he shall return 
it, with his objections, to that House in which it shall have originated, 
who shall enter the objections at large on their journal, and proceed to 
reconsider it. If, after such reconsideration, two-thirds of that House 
shall agree to pass the bill, it shall be sent, together with the objections, to 
the other House, by which it shall likewise be reconsidered, and if approved 
by two-thirds of that House, it shall become a law. But in all such cases 


y 
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the votes of both Houses shall be determined by yeas and nays, and. the 
names of the persons voting for and against the bill shall be entered, on 
the journal of each House respectively. If any bill shall not be returned 
by the President within ten days (Sundays excepted) after it shall have 
been presented to him, the same shall be a law, in like manner as if he had 
signed it, unless the Congress, by their adjournment, prevents its return, 
in which case it shall not be a law. 

3. Every order, resolution, or vote, to which the concurrence of the 
Senate and House of Representatives may be necessary (except on a question 
of adjournment), shall be presented to the President of the United States ; 
and. befare the same shall take effect, shall be approved by him, or, being 
disappraved by him, shall be repassed by two-thirds of the Senate and 
House of Representatives, according to the rules ‘and limitations prescribed 
in the case of a bill. 

: SECTION VIII. 


The Congress shall have power : 


1. To lay and collect taxes, duties, imposts and excises, to pay the debts 
and provide for the common defense and general welfare of the United 
States; but all duties, imposts, and excises shall be uniform throughout 
the United States. 

2. To borrow money on the credit of the United States. 

«3. To regulate commerce with foreign nations, and among the several 
States, and with the Indian tribes. 

4. To establish a uniform rule of naturalization, and uniform laws on 
the subject of bankruptcies throughout the United States. 

5. To coin money, regulate the value thereof, and of foreign coin, and 
fix the standard of weights and measures. 

6. To provide for the punishment of counterfeiting the secureties and 
current coin of the United States. 

re To establish post-offices and post-roads. 

8. To promote the progress of science and useful arts, by securing for 
limited times to authors and inventors the exclusive right to their respective 
writings and discoveries. 

9. To constitute tribunals inferior to the Supreme Court. 

10. To define and punish piracies and felonies Comi ed: on the high 
seas, and offenses against the law of nations. 

11. To declare war, grant letters of marque and reprisal, and make rules 
concerning captur es on land and water. 

12. To raise and support armies; but no appropriation of money to that 
use shall be for a longer term than ‘two years. 

13. To provide and maintain a navy. 

14, To make rules for the government and ee of the land and. 
naval forces. 

15. To provide for calling forth the militia to cei the laws of the 
Union, suppress insurrections, and repel invasions. 


| 
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16. To provide for organizing, arming, and disciplining, the. militia, and 


for governing such part of them as may be employed in the service pt the _ 


United States,’reserving to the States respectively the appointment of the 
officers, and the authority of training the militia according to the discipline 
prescribed by Congress. 

17. To exercise exclusive legislation in all cases whatsoever, over. such 
district (not exceeding ten miles square) as may, by cession of particular 
States, and the acceptance of Congress, become the seat of government of 
the United States, and to exercise like authority over all places purchased 


by the consent of the Legislature of the State in which the same shall be, — 


for the erection of forts, magazines, arsenals, dock-yards, and other need- 
ful buildings. And 

18. To make ‘all laws which shall be necessary and proper for carrying 
into execution the foregoing powers, and all other powers vested by this 
Constitution in the government of the United States, or in ay department 
or officer thereof. 


SECTION. IX. 
1. The migration or importation of such persons as any of the States 


now existing shall think proper to admit, shall not be. prohibited by the - 


Congress prior to the year one thousand eight hundred and eight, but a tax 
or duty may be imposed on such importation, nok exceeding ten dollars for 
each person. ' 

2. The privilege of the writ of habeas corpus shall not be suspended, un- 
less when in cases of rebellion or invasion-the public-safety may require it. 

3. No bill of attainder or ex post facto law will be passed. 

4. No capitation or other direct tax shall be laid, unless in iai to 
the census or enumeration hereinbefore directed to be taken. 

5. No tax or duty shall be laid on articles exported from any State. 


6. No preference shall be given by any regulation of commerce or reve-_ 


nue to the ports of one State over those of another; nor shall vessels bound 
to, or from, one State, be obliged to enter, clear, or pay duties in another. 

7. No money shall be drawn from the treasury but in consequence of 
appropriations made by law; and a regulay statement and account of the 
receipts and expenditures of all public money shall be published from time 
to time. 

8. No'title of nobility shall be granted by the United States; and no per- 
son holding any office of profit or trust under them, shall, without the 
consent of the Congress, accept of any present, emolument, office, or title, 
of any kind whatever, from any king, prince or foreign state. 


= 


SECTION X. 
` 1. No State shall enter into any treaty, alliance or confederation; grant 


letters of marque and reprisal; coin money; emit bills of credit; make any 


thing but gold and silver coin a tender in payment for debts; pass any bill of 
attainder, ex post facto law, or law impairing the obligation of contracts, or 
grant any title of nobility. 
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2. No State shall, without the consent of the Congress, lay any imposts 
or duties on imports or exports, except what may be absolutely necessary 
for executing its inspection laws: and the net produce of all duties and 
imposts, laid by any State on imports or exports, shall be for the use of the 
treasury of the United States; and all such laws shall be subject to the re- 
vision and control of the Congress. 

. 8. No State shall, without the consent of Congress, Jay any duty of ton- 

nage, keep troops or ships of war in time peace, enter into any agreement 

or compact with another State or with a foreign power, or engage in war 

unless actually invaded, or in such imminent danger as will not admit of 
delay. ° 

l ARTICLE II.. 

SECTION I. 

1. The executive power shall be vested in a President of the United 
`- States of America. He shall hold his office during the term of four years, 

and, together with the Vice-President, chosen for the same term, be elected 
as follows : 

2. Each State shall appoint, in such manner as the Legislature thereof 
may direct, a number of electors, equal to the whole number of senators 
and representatives to which the State may be entitled in the Congress : 
but no, senator or representative, or person holding an Office of trust or 
profit under the United States, shall be appointed an elector. 

3. The Congress may determine the time of chooging the electors, and 
the day on which they shall give their votes; which day shall be the same 
throughout the United States. 

. 4 No person except a natural-born citizen, or a citizen of the United 

States at the time of the adoption of this Constitution, shall be eligible to 
the office of President: neither shall any person be eligible to that office 
who shall not have attained to the age of thirty-five years, and been four- 
teen years a resident within the United States. 

5. In case of the removal of the President from office, or of his death, 
resignation, or inability to discharge the powers and duties of the said 
office, the same shall devolve on the Vice-President, and the Congress may 
by law provide for the case of removal, death, resignation, or inability, 
both of the President and Vice-President, declaring what officer shall then 
act as President, and such officer shall act accordingly, until the disability 
be removed, or a President shall be elected. E 

6. The President shall, at stated times, receive for his services a com- 
pensation, which shall neither be increased nor diminished during the 
period for which he shall have been elected, and he shall not receive within 
that period any other emolument from the United States, or any of them. 

7. Before he enter on the execution of his office, he shall take the follow- 
ing oath or affirmation :— 

“I do solemnly swear (or affirm) that I will faithfully execute the office 
of President of the United States, and will, to the best of my ability, pre- 
serve, protect, and defend the Constitution of the United States.” 


~ 
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Ro SECTION Il a 
1. The President shall be commander-in-chief of the army and navy of. 
. the United States, and of the militia of the several States when called into 
the actual service of the United States; he may require the opinion, in 
writing, of the principal officer in each of the executive departments, upon 
. any subject relating to the duties of their respective offices, and he shall 
have power to grant reprieves and pardons for offenses against the United 
States, except in-cases of impeachment. < 
2. He shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided two-thirds of the senators present con- 
~ cur; and he shall nominate and, by and with the advice and consent of the 
Senate, shall appoint ambassadors, other public ministers and consuls, 
judges of the Supreme Court, and all other ‘officers of the United States 
whose appointments are not herein otherwise provided for, and which shall 
be established by law: but the Congress may by law vest the appointment 
of such inferior officers as they think proper in the President alone, in the 
courts of law, or in the heads of departments. 3 
3. The President shall have power to fill up all vacancies that may hap- 
pen during the recess of the Senate, by anny commissions which shall 
expire at the end of their next session. 


SECTION III. 


He shall from time to time give to the Congress information of the state 
of the Union, and reeommend to their consideration such measures as he 
shall judge necessary and expedient; he_may, on extraordinary occasions, 
convene both Houses, or either of them, and in case of disagreement between 
them, with respect to'the time of adjournment, he may adjourn them to 
such time as he shall think proper; he shall receive ambassadors and other 
public ministers; he shall take care that the laws be faithfully executed, 
and shall commission all the officers of the United States. 


SECTION IV. Í 
The President, Vice-President, and all civil officers of the United States, 
shall be removed from office on impeachment for, and convictión of, treason, 
bribery, or other high crimes and misdemeanors. 
+ ARTICLE III. 2 
SECTION I. l 
The judicial power of the United States shall be vested in- one Supreme 
Court, and in such inferior courts as the Congress may from time to time 
_ ordain and establish. The judges, both of the Supreme and inferior courts, 
shall hold their offices during good behavior, and shall, at stated times, 
receive for their services a compensation, which shall not be diminished 
during their continuance in office. 


SECTION II. m 


Í 


1. The judicial powers shall extend to all cases, in law and equity, aris- 
ing under this Constitution, the laws of the United States, and treaties 
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made, or which shall be made, under their authority; to all cases affecting 
ambassadors, other public ministers, and consuls, to all cases of admiralty 
and maritime jurisdiction;—to controversies to which the United States 
shall be a party;—to controversies between two or more States;—between a 
State and citizens of another State;—between citizens of different States; 
between citizens of the same State claiming lands under grants of different 
States, and between a State, or the citizens thereof, and foreign States, cit- 
zens, or' subjects. 

2. In all cases affecting ambassadors, other public ministers and consuls, 
and those in which a State shall be party, the Supreme Court shall have 
original jurisdiction. In all the other cases before mentioned, the Supreme 
Court shall have appellate jurisdiction, both as to law and fact, with such 
exceptions, and under such regulations as the Congress shall make. 

3. The trial of all crimes, except in cases of impeachment, shall be by 
jury; and such trial shall be held in the State where the said crimes shall 
have been committed; but when not committed within any State, the trial 
shall be at such piace. or places as the Congress may by law have directed. 


l SECTION III. 


1, Treason against the United States, shall consist only in levying war 
against them, or in adhering to their enemies, giving them aid and com- 
fort. No person shall be convicted of treason unless on the testimony of 
two witnesses to the same overt act, or on confession in open court. 

2. The Congress shall have power to declare the punishment of treason, 
but no attainder of treason shall work corruption of blood, or forfeiture 
except during the life of the person attainted. 


+ 


ARTICLE IV. 
SECTION I. 


Full faith and credit shall be given in each State to the public acts, 
records, and judicial proceedings of every other State. And the Congress 
may by ‘general laws prescribe the manner in which such acts, records, and 
proceedings shall be proved, and the effect thereof. 

i SFCTION II. 

1. The citizens of each State shall be entitled to all privileges and im- 
munities of citizens in the several States. 

2. A person charged in any State with treason, felony, or other crime, 
who shall flee from justice, and be found in another State, shall, on demand 
of the executive authority of the State from which he fled, be delivered 
up, to be removed to the State having jurisdiction of the crime. 

3. No person held to service or labor in one State, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation there- 
in, be discharged from such service or labor, but shall be delivered up on 
claim of the party to whom such service or labor may be due. 
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SECTION Ill. . 


1. New States may be admitted by the Congress into this Union ; but no 
new State shall be formed or erected within the jurisdiction of any other 
State, nor any State be formed by the junction of two or more States, or 
parts of States, without the consent of the Legislatures ol the States çon- 
cerned as well as of the Congress. 

2. The Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory‘or other property belonging 
to the United States; and nothing in this Constitution shall be so construed 
as to prejudice any claims of the United States, or of any particular State. 


SECTION IV. 


The United States shall guarantee to every State in this Union a repub- 
lican form of government, and shall protect each of them against invasion; 
and on application of the Legislature, or of the executive (when the Legis- 
lature cannot be convened), against domestic violence. 


ARTICLE V. 


The Congress, whenever two-thirds of both Houses shall deem it neces- 
sary, shall propose amendments to this Constitution, or, on the application | 
of the Legislatures of two-thirds of the several States, shall call.a conven- 
tion for proposing amendments, which, in either case, shall be valid to all 
intents and purposes, ,as part of this Constitution, when ratified by the 
Legislatures of three-fourths of the several States, or by conventions in 
three-fourths thereof, as the one or the other mode of ratification may be 
proposed by the Congress: Provided, that no amendment which may be 
‘made prior to the year one thousand eight hundred and eight shall in any 
manner affect the first and fourth clauses in the ninth section of the first ` 
article; and that no State, without its consent, shall be deprived of its equal 
suffrage in the Senate. ao 
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- ARTICLE VI. 


1. All debts contracted and engagements entered into, before the adop- 
tion of this Constitution, shall be as valid against the United States under 
this Constitution, as under the confederation. 

2. This Constitution, and the laws of the United States which shall be 
made in pursuance thereof, and all treaties made, or which shall be made, 
under the authority of the United States, shall be the Supreme law of the 
land; and the judges in every State shall be bound thereby,.anything in the “ 
Constitution or laws of any State to the contrary notwithstanding. 

3. The senators and representatives before mentioned, and the members 
of the several. State Legislatures, and all executive and judicial officers, 
both of the United States and of the several States, shall be bound by oath 
.or affirmation to support this Constitution; but no religious test shall ever 
be required as'a ATA to any office or public trust under the United 
States. a 
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ARTICLE VII. 

The ratification of the conventions of nine States shall be sufficient for 
the establishment of this Constitution between the States so ratifying the — 
same. | 


Done in convention by the unanimous consent of the States present, the 
seventeenth day of September, in the year of our Lord one thousand 
seven hundred and eighty-seven, and of the indepéndence of the 
United States of America the twelfth. In witness whereof, we have 
hereunto subscribed our names. 


GEORGE WASHINGTON, 
President and Deputy from Virginia. 


| NEW HAMPSHIRE. 


JOHN LANGDON, NICHOLAS GILMAN. 
| MASSACHUSETTS. 
NATHANIEL GORHAM, Rurus Kine. 
| CONNECTICUT. 
Wm. SAML. JOHNSON, ROGER SHERMAN. 


NEW YORK. 
` ALEXANDER HAMILTON. 


NEW JERSEY. 


WIL., LIVINGSTON, Davip BREARLEY, 
` Wm. ‘PATERSON, JONA. DAYTON. 
PENNSYLVANIA. 
B. FRANKLIN, THomas MIFLIN, 
Rost, Morris, GEORGE CLYMER, 
THos. FITZSIMONS, JARED INGERSOLL, 
` JAMES WILSON, Gouv. MORBIS. 
| 
' DELAWARE. 
Gxro., READ, GUNNING BEDFORD, Jun’r. | 
J OHN DICKINSON, RICHARD BASSETT, 
Jaco. Broom. 
MARYLAND. 
James M‘HENRY, . Dan. ‘or St. THos. JENIFER, 
Dan’L CARROLL. 
| : VIRGINIA. 
J OHN BLAIR, JAMES MADISON, Jr. 
; NORTH CAROLINA. 
Wm. BLOUNT, Ricu’p DOBBS SPAIGHT, 


Hv. WILLIAMSON. 
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‘SOUTH CAROLINA. 


J. RUTLEDGE, . - CHARLES COTESWORTH PINCKNEY, 
CHARLES PINCKNEY, PIERCE BUTLER. 
. GEORGIA. S 
WrLuram Few, - . Apr. BALDWIN. l 
Attest: WILLIAM JACKSON, Secretary. 


ARTICLES IN ADDITION TO, AND AMENDMENT OF, THE CON- 
STITUTION OF THE UNITED STATES OF AMERICA. 


PROPOSED BY CONGRESS, AND RATIFIED BY. THE LEGISLATURES OF THE 
SEVERAL STATES, PURSUANT TO THE FIFTH ARTICLE OF THE 
l ORIGINAL CONSTITUTION. ` 


ARTICLE I. . 


Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to.assemble, and to 
petition the government for a redress of grievances. 
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ARTICLE II. = 


A well regulated militia, being necessary to the security of a free State, 
the right of the people to keep and bear arms shall not be infringed, 


ARTICLE III. - 


No soldier shall, in time of peace, be quartered in any house, without 
the consent of the owner, nor in time of war but. in a manner to be pre- 
scribed by law. 


ARTICLE IV. 


The right of the people to be secure in their persons, houses, papers and 
effects, against unreasonable, searches dnd seizures, shall not be violated, 
and no warrants shall issue but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched, and the 
person or things to be seized. 


ARTICLE V. l 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unlegs on a presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or,in the militia, when in actual 
service in time of war or public danger; nor shall any person be subject 
for the same offense to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against himself, ‘nor be 
deprived of life, liberty or property, without due process of law; nor shall 
private property be taken for public use without just compensation. 
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l ARTICLE VI. 


In all criminal prosecutions, the accused shall enjoy the right to a spéedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the` 
accusation; to be confronted with the witnesses against him; to have com- 

-pulsory process for obtaining witnesses in his favor, and to have the assist- 
ance of counsel for his defènse. 


ARTICLE VII. 

In ats at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise re-examined in any court of the United 
States, than according to the rules of the common law. 


, ARTICLE VIII. 
Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel pad unusual punishments inflicted. 


ARTICLE IX. 


The enumeration in the Constitution of certain rights shall not be con- 
strued to deny or disparage others retained by the people. 


ARTICLE X. 
The powers not delegated to the United States by the Constitution, nor 
‘prohibited to the States, are reserved to the States respectively, or to the 
ee 


- ARTICLE XI. 


The 2 judicial power of the United States shall not be construed to send 
to any; suit in law or equity, commenced or prosecuted against one of the 
United States by citizens of another State, or by citizens or subjects of any 
foreign state. 


ARTICLE XII. 


E The electors shall meetin their respective States, and vote by ballot ` 
for President and Vice-President, one of whom, at least, shall not be an 
inhabitant of the same State with themselves; they shall name in their 
ballots the person voted for as President, and in distinct ballots the person 
voted for as Vice-President, and they shall make distinct lists of all per- 
sons voted for as President, and of all persons voted for as Vice- 
President, and of the number of votes for each, which lists they shall 
sign | and certify, and transmit sealed to the seat of the government 
of the United States, directed to the President of the Senate. The 
President of the Senate shall, in presence of the Senate and House 
of Representatives, open all the certificates, and the votes shall then be 
counted. The person having the greatest number of votes for President 
shall’ be the President, if such number be a majority of the whole number 


i 
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of electors appointed; and if no person have such majority, then from the 
persons having the highest numbers, not exceeding three, on the ligt of 
those voted for as President, the House of Representatives shall choose im- 
mediately, by ballot, the President. But in choosing the President, the 


‘votes shall be taken by States, the representation from each State having 


` 


one vote; a quorum for this purpose shall consist of a member or members 


from two-thirds of the States, and a majority of all the States shall be ne- 


cessary to a choice. And if the House of Representatives shall not choose a 
President whenever the right of choice shall devolve upon them, before the 
fourth day of March next following, then the Vice-President shall act as 
President, as in the case of the death or other constitutional disability of 
the President. 

2. The person having the greatest number of votes as Vice President shall 
be the Vice-President, if such number be a majority of the whole number of 
electors appointed; and if no person have a majority, then from the two 
highest numbers on the list the Senate shall choose the Vice-President; a 
quorum for the purpose shall consist of two-thirds of the whole number of 
senators, and a majority of the whole number shall be necessary to a choice. 

3. But no person constitutionally ineligible to the office of President 
shall be eligible to that of Vice-President of the United States. 


ARTICLE XII. 


SECTION I. 


Neither slavery nor involuntary servitude, except as a punishment for 
crime whereof the party shall .have been duly convicted, shall exist within 
the United States, or any place subject to their jurisdiction. 
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SECTION II. 


Congress shall have power to enforce this article by appropriate legis- 
lation. 


7 ARTICLE XIV. 


SECTION I. 

All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State” 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States ; nor 


-shall any State deprive any person of life, liberty or property, without. due 


process of law, nor deny to any person within its jurisdiction the equal pro- 
tection of the laws. 


SECTION II. 


Representatives shall be apportioned among the several States, according 
to their respective numbers, counting the whole number of persons in each 


State, excluding Indians not taxed. But when the right to vote at any 


election for the choice of electors for President and Vice-President of the 
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United States, Representatives in Congress, the’ executive and judical 
officers of a State, or the members of the Legislature thereof, is denied to 
any of the male inhabitants of such State, being twenty-one years of age, 
and citizens of the United States, or in any way abridged, except for parti- 
cipation in rebellion or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such male citizens: 
shall bear to the whole number of male citizens twenty-one years of age in 
such State. 
! SECTION III. 


No person shall be a senator, or representative in Congress, or elector of 
President and Vice-President, or hold any office, civil or military, under 
the United States, or under any State, who having previously taken an oath 
as a member of Congress, or as an officer of the United States, or as a 
member of any State Legislature, or as an executive or judical officer of 
any State, to support the Constitution. of the United States, shall have 
engaged in insurrection or rebellion against the same, or given aid or com- 
fort to the enemies thereof. But Congress may, by a vote of two-thirds of 

each House, remove such disability. 


SECTION IV. 


. The@lidity of the public debt of the United States, authorized by law, 
includi > debts incurred for payment of pensions and bounties for services 
in suppressing insurrection or rebellion, shall not be questioned. But 
neither the United States nor any State shall assume or pay any debt or 
obligation fncurred in aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave; but all such 
debts, obligations, and claims, shall be held illegal and void. 


SECTION V. 
The Congress shall have power to enforce, by appropriate legislation, 
the provisions of this article. 
(8 ARTICLE XV. 


1 


SECTION I. 


The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, or 
previous condition of servitude. 

| SECTION II. 

The Congress shall have power to enforce this article by appropriate 

legislation. 
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An Act to provide a temporary government for the Territory of Arizona, and for other purposes.. 


Be it enacted by the Senate and House of Representatives of the United 
States of America, in Congress Assembled: That all that part of the pres- 
ent Territory of New Mexico situate west of a line running due south from 
the point where the southwest corner of the Territory of Colorado joins 
the northern boundary of the Territory of New Mexico to the southern 
boundary line of said Territory of New Mexico, be and the same is hereby 
erected into a temporary government by the name of the Territory of Ari- 
zona; provided, that nothing contained in the provisions of this act shall be 
construed to prohibit the Congress of the United States from dividing said 
Territory or changing its boundaries in such,manner and at such time as it 
may deem proper; provided, further, that said government shall be main- 
tained and continued until such time as the people residing in said Terri- 

‘tory shall, with the consent of Congress, form a State government, republican - 
in form, as prescribed in the Constitution of the United States, and apply 
for and obtain admission into ‘the Unionas a State, on an equal footing 
with the original States. 

Sec. 2. And be it further enacted, That the government hereby author- 
ized shall consist of an executive, legislative, and judicial power. The 
executive power shall be vested in a Governor. The legislative power shall 
consist of a Council of nine members, and a House of Representatives of 
eighteen. The judicial power shall be vested in a Supreme Court, to con- 
sist of three judges, and such inferior courts as the Legislative Council may 
by law prescribe; there shall also be a Secretary, a Marshal, a District-Attorney, 
and a Surveyor-General for said Territory, who, together with the Governor 
and judges of the Supreme Court, shall be appointed by the President, by 
and with the advice and consent of the Senate, and the term of office for. 

-each, the manner of theip appointment, and the powers, duties, and the 
compensation of the Governor, Legislative Assembly, judges of the Supreme 
Court, Secretary, Marshal, District-Attorney, and Surveyor General afore- 
said, with their clerks, draughtsmen, deputies, and sergeant-at-arms, shall 
be such as are conferred upon the same officers by the act organizing the 

Territorial government of New Mexico, which subordinate officers shall be 
appointed in the same manner, and not exceed in number those created by 
said act; and acts amendatory thereto, together with all legislative enact- 
ments of the Territory of New Mexico not inconsistent with the provisions 
of this act, are hereby extended to and continued in force in the said Terri- 

tory of Arizona, until repealed or amended by future legislation; provided, 
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that no salary shall be due or paid the officers created by this act until they 
have entered. upon the duties of their respective offices within the said Ter- 
ritory, , i 

Src. 3. And be it further enacted, 'Fhat there shall neither be slavery 
nor involuntary servitude in the said Territory, otherwise than in the pun- 
ishment of crimes, whereof the parties shall have been duly convicted; and 
all acts and parts of acts, either of Congress or of the Territory of New 
Mexico, establishing, regulating, or in any way recognizing the relation of 
master and slave in said Territory, are hereby repealed. 


Approved February 24, 1863. 
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An Act pre roposing to the State of Texas the Establishment of her Northern and Western Boundaries, 
the quishment by the said State of all Territory claimed by her Exterior to said Bounda- 
no and of all her Claims upon the United States, and to Establish a Territorial Government for 

ew Mexico. 


Be it enacted by the Senate and House of Representatives of the United 
States of America, in Congress assembled : 


SECTION 1. That the following propositions shall be, and the same hereby 
are, offered to the State of Texas, which when agreed to by the said State, 
in an act passed by the General Assembly, shall be binding and obligatory 
upon the United States, and upon the said State of Texas ; provided, that 
said agreement by the said General Assembly shall be given on or befare the 
first day of December, eighteen hundred and fifty. i 

First. The State of Texas will agree that her boundary on the north 
shall commence at the point at which the meridian of one hundred degrees 
west from Greenwich is intersected by the parallel of thirty-six degrees 
thirty minutes north latitude, and shall run from said point due west to the 
meridian of one hundred and three degrees west from Greenwich ; thence 
her boundary shall run due south to the thirty-second degree of north lati- 
tude ; thence on the said parallel of thirty-two degrees of north latitude to 
the Rio Bravo del Norte ; and thence with the channel of said river to the 
Gulf of Mexico. 

Second. The State of Texas cedes to the United States all her claim to 
territory exterior to the limits and boundaries which she agrees to establish 
by the first article of this agreement. 

Third. The State of Texas relinquishes all claim upon tite United States 
for liability of the debts of Texas and for compensation or indemnity for. 
the surrender to the United States of -her ships, forts, arsenals, custom- 
houses, custom-house revenue, arms and munitions of war, and public 
buildings with their sites, which page the property of the United States 
at the time of the annexation. 

Fourth. The United States, in consideration of said establishment of 
boundaries, cession of claim to territory, and relinquishment of claims, will 
- pay to the State of Texas the sum of ten millions of.dollars in a stock. 
bearing five per cent. interest, and redeemable at the end of fourteen years, 
the interest payable half-yearly at the Treasury of the United States. 

Fifth. Tmmediately after the President of the United States shall have 
been furnished with an authentic copy of the Act of the General Assembly 
of Texas accepting these propositions, he shall cause the stock to be issued 
in favor of the State of Texas, as provided forin the fourth article of this 
agreement ; provided, also, that no more than five millions of said stock 
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shall be issued until the creditors of the State holding bonds and other 
certificates of stock of Texas for which duties.on imports were specially . 
pledged, shall first file at the Treasury of the United States releases of all 
claims against the United States for or on account of said bonds or certifi- ` 
cates, in such form as shall be prescribed by the Secretary of the Treasury 
and approved by the President of the United States ; provided, that nothing 
herein contained shall be construed to impair or qualify any thing contained 
in the third article of the second section of the ‘joint resolution for annex- 
ing Texas to the United States,” approved March first, eighteen hundred 
and forty-five, either as regards the number of States that may hereafter be . 
formed out of the State of Texas, or otherwise. 

Src. 2. And be it further enacted, That all that portion of the Territory 
of the United States bounded as follows: Beginning at a point in the Colo- 
rado river where the boundary line with the Republic of Mexico crosses the 
same; thence eastwardly with the said boundary line to the Rio Grande; 
thence following the main channel of said river to the parallel of the thirty- 
second degree of north latitude; thence east with said degree to its intersec- 
tion with the one hundred and third degree of longitude west of Greenwich; 
thenee north with said degree of longitude to the parallel of thirty-eight 
degrees of north latitude; thence west with said parallel to the summit of 
the Sierra Madre; thence south with the crest of said mountains to the 
thirty-seventh parallel of north latitude; thence west with said parallel to 
its infersection with the boundary line of the State of California; thence 
with said boundary line to the place of beginning—be, and the same is 
hereby erected into a temporary government by the name of the Territory 
of New Mexico; provided, that nothing in this act contained shall be con- 
strued to inhibit the Government. of the United States from dividing said 

Territory into two or more Territories, in such manner and at such times 
` as Congress shall deem convenient and proper, or from attaching any por- 
tion thereof to any other Territory or State; and provided further, that 
when admitted as a State, the said Territory, or any portion of the same, 
shall be received into the Union, with or without slavery, as their constitu- 
tion may prescribe at the time of their admission. 

Sec. 3. And be it further enacted, That the executive power and author- 
ity in and over said Territory of New Mexico shall be vested in a Governor, 
who shall hold his office for four years, and until his successor shall be 
appointed and qualified, unless sooner removed by the President of the 

United States. The Governor shall reside within said Territory, shall be ` 
` Commander-in-Chief of the Militia thereof, shall perform the duties and 
receive the emoluments of Superintendent of Indian affairs, and shall 
approve all laws passed by the Legislative Assembly before they shall take 
effect; he may grant pardons for offenses against the laws of the Territory, 
and reprieves for offenses against the laws of the United States, until the 
decision of the President can be made known thereon; he shall commission 
all officers who shall be appointed to office under the laws of the said Ter- 
ritory, and shall take care that the laws be faithfully executed. 
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SEC. 4. And be it further enacted, That there shall be a Secretary of said 
Territory, who shall reside therein, and hold his office for four years, ynless 
sooner removed by the President of the United States; he shall record and 
preserve all the laws and proceedings of the Legislative Assembly hereinaf- 
ter constituted, and all the acts and proceedings of-the Governor in his ex- 
ecutive department; he shall transmit one copy of the laws and: one copy of 


the executive proceedings, on or before the first day of December in each year, - 


to the President of the United States, and, at the same time, two copies of 
the laws to the Speaker of the House of Representatives and President of 
the Senate, for the use of Congress. And, in case of the death, removal, 
resignation, or other necessary absence of the Governor from the Territory, 
the Secretary shall have, and he is hereby authorized and required to exe- 
cute and perform, all the powers and duties of the Governor during such 
vacancy or necessary absence, or until another Governor shall be duly 
appointed to fill such vacancy. 


Suc. 5.- And be it further enacted, That the legislative power and author- 


ity of said Territory shall be vested in the Governor and a Legislative - 
Assembly; the Legislative Assembly shall consist of a Council and House ` 
of Representatives. The Council shall consist of thirteen members, hav- - 
ing the qualifications of voters as hereinafter prescribed, whose term. of ’ 


service shall continue two years. The House of Representatives shall con- 
sist of twenty-six members, possessing the same qualifications as prescribed 
for members of the Council, and whose term of service shall contingje one 
year. An apportionment shall be made,.as nearly equal as practicable, 
among the several counties or districts, for the election of the Council and 


House of Representatives, giving to each section of the Territory represen- 


tation inthe ratio of its population (Indians excepted) as nearly as may be. 

And the members of the Council and of the House of Representatives shall 
reside in, and be inhabitants of, the district for which they may be elected 
respectively. Previous to the first election, the Governor shall cause a 
census or enumeration of the inhabitants of the several counties and dis- 
tricts of the Territory to be taken, and the first election shall be held at 
such time and places, and be conducted in such manner, as the Governor 
shall appoint and direct ; and he shall at the same time declare the number 
of members of the Council and House of Representatives, to which each of 
the counties or districts shall be entitled under this act. The number of 
persons authorized to be elected, having the highest number of votes in 
each of said Council districts for members of the Council, shall be declared 
by the Governor to be duly elected to the Council; and the person or. per- 
sons authorized to be elected, having the greatest number of votes for the 
House of Representatives, equal to the number to which each county or 
district shall be entitled, shall be declared by the Governor to be duly 
elected members of the House of Representatives ; provided, that in case of 


a tie between two or more persons voted fors the l Governor shall order a 


new election to supply the vacancy made by such a tie. And the persons 
thus elected to the Legislative Assembly shall meet at such place and on 
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such day as the Governor shall appoint ; but thereafter the time, place, and 
manner of holding and conducting all elections by the people, and the 
apportioning the representation in the several counties or districts to the 
Council and House of Representatives according to population, shall be 
pr escribed by law, as well as the day of the commencement of the regular 
sessions of the Legislative Assembly ; provided, that no one session shall 
exceed the term of forty days. 


SEC. 6. And be it further enacted, That every free white male inhabitant, 
above the age of twenty-one years, who shall have been a resident of said 
Territory at the time of the passage of this act, shall be entitled to vote at 
the first election, and shall be eligible to any office within the said Terri- 
tory ; but the qualification of voters and of holding office, at all subsequent 
elections, shall be such as shall be proscribed by the Legislative Assembly ; 
provided, that the right of suffrage and of holding office shall be exercised 
only by citizens of the United States, including those recognized as citizens 
by the treaty with the Republic of Mexico, concluded February second, 

eighteen hundred and forty-eight. 

- BEC. 7. And be it further enacted, That the Legislative power of the 
Territory shall extend to all rightful subjects of legislation, consistent with 
the Constitution of the United States and the provisions of this act ; but no , 
law shall be passed interfering with the primary disposal of the il: no tax 
shall be imposed on the property of the United. States : nor shall the lands 
or other property of non-residents be taxed higher than the lands or other 
property of residents. All the laws passed by the Legislative Assembly and 
Governor shall be submitted to the Congress of the United States, and if 
disapproved shall be null and of no effect. 

Sec, 8. And be it further enacted, That all townships, district and county 
officers, not herein otherwise provided for, shall be appointed or elected, as 
the case may be, in such manner as shall be provided by the Governor and 
Legislative Assembly of the Territory of New Mexico. The Governor shall 
nominate and, by and with the advice and consent of the Legislative 
Council. appoint all officers not herein otherwise provided for; and in the 
first instance the Governor alone may appoint’ all said officers, who shall 
hold their offices until the end of the first session of the Legislative Assem- 
bly, and shall lay off the necessary districts for the members of the Council 
and House of Representatives, and all other officers. 

SEC. 9. And be it further enacted, That no member of the Legislative 
Assembly shall hold or be appointed to any office which shall have been 
created, or the salary or emoluments of which shall have been increased, 
while he was a member, during the term for which he was elected, and for 
one year after the expiration of such term ; and no person holding a com- 
mission or appointment under the United States: except postmasters, shall 
-be a member of the Legislative Assembly, or shall hold any office under the 
government of said Territory. . 

Sec. 10. And be it further enacted, That the judicial power of said 
Territory shall be vested in a Supreme Court, District Courts, Probate 
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Courts, and in justices of the peace. The Supreme Court shall consist of a 
Chief Justice and two-Associate Justices, any two of whom shall constitute 
a quorum, and who shall hold a term at the seat of government of said 
Territory annually ; and they shall hold their offices during the period of 
four years. This said Territory shall be divided into three judicial districts, 

and a District Court shall be held in each of said districts, by one of the 
justices of the Supreme Court, at such time and place as may be prescribed 
by law ; and the said judges shall, after their appointments, respectively, 
reside in the districts which shall be assigned them. The jurisdiction of 
the several courts herein provided for, both appellate and original, and that _ 
of the Probate Courts and of justices of the peace, shall be as limited. by 
law ; provided, that justices of the peace shall not have jurisdiction of any 
matter in controversy when the title or boundaries of land may be in dis- 
pute, or where the debt or sum claimed shall exceed one hundred dollars ; 
and the said Supreme and District Courts, respectively, shall possess chan- 
cery as well as common-law jurisdiction. Each District Court, or the 
judge thereof, shall appoint its clerk, who shall also be the register in 
chancery, and shall keep his office at the place where the court may be held. 

Writs of error, bills of exception, and appeals shall be allowed in all cases 
from the final decisions of said District Courts to the Supreme Court, under 
such regulations as may be prescribed by law, but iri no case removed to the 
Supreme Court shall trial by jury be allowed in said court. The Supreme 
Court, or the justices thereof, shall appoint its own clerk, and every clerk 
shall hold his office at the pleasure of the court for which he shall have 
been appointed. Writs of error and appeals from the final décisions of said 
Supreme Court shall be allowed, and may be taken to the Supreme Court 
of the United States, in the same manner and under the same regulations 
as from the Circuit Court of the United States, where the value of the 
property or the amount in controversy, to be ascertained by the oath or 
affirmation of either party, or other competent witness, shall exceed one 
thousand dollars ; except only that in all-cases involving title to slaves, the 
said writ of error or appeals shall be allowed and decided by the said 
Supreme Court without regard to the value of the matter, property, or title 
in controversy ; and except also that a writ of error or appeal shall also be 
allowed to the Supreme Court of the United States from the decision of the 
said Supreme Court created by this act, or of any judge thereof, or of the 
District Courts created by this act, or of any judge thereof, upon any writ 
of habeas corpus involving the question of personal freedom ; and each 
of the said District Courts shall have and exercise the same jurisdiction 
in all cases arising under the Constitution and laws of the United States as 
is vested in the Circuit and District Courts of the United States; and the 
said Supreme and District Courts of the said Territory, and the respective 
judges thereof, shall and may grant writs of habeas corpus in all cases in - 
which the same are grantable by the judges of the United States in the 
District of Columbia ; and.the first six days of every term of said courts, or 
so much thereof as shall be necessary, shall be appropriated to the trial of 
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causes arising under the said constitution and laws ; and writs of error and 
appeals in all such cases shall be made to the Supreme Court of said Terri- 
tory, the same as in other cases. The said clerk shall receive in all such 
cases the same fees which the clerks of the District, Courts of Oregon Ter- 
ritory receive for similar services. 


SEC. 11. And be it further enacted, That there shall be appointed an 
Attorney for said Territory, who shall continue in office for four years, 
unless sooner removed by the President, and who shall receive the same 
fees and salary as the Attorney of the United States for the present Terri- 
tory of Oregon. There shall also be a Marshal for the Territory appointed, 
who shall hold his office for four years, unless sooner removed by the Pres- 
ident, who shall execute all processes issuing from the said courts when 
exercising their jurisdiction as Circuit and District Courts of the United 
States; he shall perform the duties, be subject to the same regulations and 
penalties, and be entitled to the same compensation and fees, as the Mar- 
shal of the District Court of the United States for the present Territory of 
Oregon, and shall, in addition, be paid two hundred dollars annually as a 
. compensation for extra services. 

SEC. 12. And be it further enacted, That the Governor, Secretary, Chief 
Justice and Associate Justices, Attorney and Marshal, shall be nominated 
and, by and with the advice and consent of the Senate,. appointed by the 
President of the United States. The Governor and Secretary to be appointed 
as aforesaid shall, before they act as such, respectively take an oath or affir- 
mation, before the District Judge, or some justice of the peace in the limits 
of said Territory, duly authorized to administer oaths and affirmations by the 
laws now in force therein, or before the Chief Justice or some Associate Jus- 
tice of the Supreme Court of the United States, to support the Constitution 
of the United States, and faithfully to discharge the duties of their respective 
offices; which said oaths, when so taken, shall be certified by the person by 
whom the same shall have been taken, and such certificates shall be received 
and recorded by the said Secretary among the executive proceedings; and 
the Chief Justice and Associate Justices, and all other civil officers in said 
Territory, before they act as such, shall take a like oath or affirmation, be- 
fore the said Governor or Secretary, or some judge or justice of the peace 
of the Territory, who may be duly commissioned and qualified, which said 
oath or affirmation shall be certified and transmitted, by the person taking | 
the same, to the Secretary, to be by him recorded as aforesaid; and after- 
ward, the like oath or affirmation shall be taken, certified, and recorded in 
such manner and form as may be prescribed by law. The Governor shall 
receive an annual salary of fifteen hundred dollars as Governor, and one 
thousand dollars as superintendant of Indian affairs. The Chief Justice 
and, Associate Justices shall each receive an annual salary of eighteen hun- 
dred dollars. The Secretary shall receive an annual salary of eighteen 
hundred dollars. The said salary shall be paid quarter-yearly, at the 
Treasury-of the United States. The members of the Legislative Assembly 
shall be entitled to receive three dollars each per day during their attend- 
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ance at the sessions thereof, and three dollars each for every twenty miles’ 
travel in going to, and returning from the said sessions, estimated accord- 
ing to the nearest usually traveled route. There shall be appropriated 
annually the sum of one thousand dollars, to be expended by the Goy- 
ernorg to defray the contingent expenses of the Territory; there shall also 
be appropriated annually a sufficient sum to be expended by the Secretary 
of the Territory, and upon an estimate’to be made by the Secretary of the 
Treasury of the United States, to defray the expenses- of the Legislative 
Assembly, the printing cf the laws, and other incidental expenses; and the 
Secretary of the Territory shall annually acount to the Secretary of the 
Treasury of the United States for the manner in which the goreng sum 
shall have been expended. 

Sec. 18. And be it further enacted, That iie Legislative Assembly of 
the Territory of New Mexico shall hold its first session at such time and 
place in said Territory as the governor thereof shall appoint and direct; 
and at said first session, or as soon thereafter as they: shall deem expedient, 
the Governor and Legislative Assembly shall proceed to locate and establish 
the seat of Government for said Territory at such place as they may deem 
eligible; which place, however, shall thereafter be subject to be changed by 
the said Governor and Legislative Assembly. 


SEC. 14. And be it further enacted, That a Delegate to the House of 
Representatives of the United States, to serve during each Congress of the 
United States, may be elected by the voters qualified to elect members of 
the Legislative Assembly, who shall be entitled to the same nights and. 
privileges as are exercised and enjoyed by the delegates from the several 
other Territories of the United States to the said House of Representatives. 
The first election shall be held at such time and places, and be conducted 
in such manner, as the Governor shall appoint and direct; and at all subse- 
quent elections, the times, places, and manner of holding the elections shall 
be prescribed by law. The person having the greatest number of votes 
shall be declared by the Governor to be duly elected, and a certificate 
thereof shall be given accordingly; provided, that such delegate shall re- 
ceive no-higher sum for mileage than is allowed by law to the delegate from 
Oregon. 

Sec. 15. And be it further enacted, That when the lands in said Terri- 
_tory shall be surveyed under the direction of the Government of the United 
States, preparatory to bringing the same into market, sections numbered 
sixteen and thirty-six in each township in said Territory shall be and the 
same are hereby reserved for the purpose of being applied to schools in said 
Territory, and in the States and Territories hereafter to be erected out of 
the same. 

Sec. 16. And be it further enacted, That temporarily, and until other- 
_ Wise provided by law, the Governor of said Territory may define the judical 
districts of said Territory, and assign the judges who may be appointed for . 
said Territory to the several districts, and also appoint the times and places 
for holding courts in the several counties or subdivisions in each of said 
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judical districts by proclamation to be issued by him; but the Legislative 
Assembly, at their first or any subsequent session, may organize, alter, or 
modify such judical districts, and assign the judges, and alter the times 
and -places of holding the courts, as to them shall seem proper and con- 
venient. 

Suc. 17. And be it further enacted, That the Constitution and all laws 
of the United States which are not locally inapplicable, shall have the same 
_ force and effect within the said Territory of New Mexico as elsewhere 
within the United States. . 

Sec. 18. And be it further enacted, That the provisions of this act be 
and they are hereby suspended until the boundary between the United 
States and the State of Texas shall be adjusted, and when such adjustment 
shall have been effected, the President of the United States shall issue his 
proclamation, declaring this act to be in full force and operation, and shall 
proceed to appoint the officers herein provided to be appointed in 1 and for 
said Territory. 

Sxc.'19. And be it further enacted, That no citizen of the United States 
shall be deprived of his life, liberty or property, in said Territory, ee 
by the judgment of his peers and the laws of the land. 


Approved September 9, 1850. 


1 
| 


| 


BILL OF RIGHTS. 
CODE. 


THE TERRITORY OF ARIZONA, 


In Legislative Assembly convened, and holden at the capital of the Terri- 
tory, the 4th day of October, in the year of our Lord one thousand eight 
hundred and sixty-four. O ® 


Whereas, the administration of civil government’ requires the adoption 
‘of written laws for the security of life, hberty, and property—for the 
punishment of wrongs, and the enforcement of rights. 


Therefore, the people of the Territory of Arizona, by their Tabi 
Assembly in Council and House of Representatives” convened, do ordain 
and establish the following 


BILL OF RIGHTS. ma 


ARTICLE 1. Governments are instituted among men for the security of 
life, liberty and property, and derive their just powers from the consent of 
the governed; and to secure these ends, the right to alter or reform is in- 
herent in the people. 

ART. 2. The union of the States is a bond of government supreme and. 
indissoluble; the power of the general government over any State, Terri- 
tory, or people, to enforce obedience to the Constitution and laws, and to 
punish any violation of the same, is supreme and indisputable. 

ART. 3. The me shall at all times be in strict subordination to the 
civil power. 

ART. 4. No soldier shall, in time of peace, bo quartered in any house 
without the consent of the owner; nor in time of war but in the manner 
prescribed by law. 

ART. 5. The right of the people to keep and bear arms for their own 
defense and that of the government shall not be infringed. 

„ART. 6. The civil rights of the people shall not be abridged. 

ART. 7. The right of the people to be secure in their persons, houses, 
papers, and effects, shall not be violated; and no warrant shall issue but on 
probable cause, supported by oath or affirmation, and particularly describ- 
ing the place to be searched, and the person or things to be seized. l 

ART. 8. The right of trial by jury shall be secured to all, but a jury trial 
may be waived by parties in civil cases, in the manner prescribed by law. 
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Art. 9. The privilege of the writ of habeas corpus shall not be suspended, 
unless when, in cases of rebellion or invasion, the public safety may 
require it. 

Art. 10. Excessive bail shall not be required, nor excessive fines im- 
posed; nor shall cruel and unusual punishment be inflicted, nor shall wit- 
nesses be unreasonably detained. 

ART. 11. All persons shall be bailable by sufficient sureties, unless for 
capital offenses, when the proof is evident or the presumption great. 


ART. 12. Representation in the Legislature shall be apportioned accord- 
‘ing to the population, the largest fraction over a ratio having a preference. 


ART. 13. The civil and political rights of no person shall be enlarged or 
abridged on account of his opinions or belief concerning matters of religion; 
but the liberty of conscience hereby secured shall not be so construed as to 
excuse acts of licentiousness, or justify practices inconsistent with the peace 
and safety of the people. 

Art. 14. No person shall be held to answer for a seal or otherwise in- 
famous crime (except in cases arising in the military and naval service under 
the laws of the United States, and in cases of misdemeanor under the 
regulations of the Legislature,) unless on presentment or indictment of a 
grand jury; and in any trial in any court whatever, the party accused 
shall be allowed to appear and defend in person and with counsel. No 
‘person shall be subject to be twice put in jeopardy for the same offense, 
nor shall he be compelled in any criminal case to be a witness against him- 
self, nor be deprived of life, liberty, or property, without due process of 
law;/nor shall private property be taken for public use without just com- 
pensation. 

ART. 15. The people shall have the right freely to assemble together to 
counsel for the common good, to instruct their representatives, and to 
petition the governing power for redress of grievances. 

Art. 16. Every citizen may freely speak, write and publish his sentiments 
on all subjects, being responsible for the abuse of that right; and no law 
shall be passed to restrain or abridge the liberty of speech, or of the press. 
In all criminal prosecutions on indictments for libels, the truth may be 
given in evidence to the jury; and if it shall appear to the jury that the 
matter charged as libelous is true, and was published with good motives 
and for justifiable ends, the party shall be acquitted, and the jury shall 
have the right to determine the law and the fact. 

ART. 17. All laws of a general nature shall have uniform operation. 


ART. 18. No person shall be imprisoned for debt in any civil action on 
any mesne or final process, unless in cases of fraud, or for a debt or liability 
incurred i in an official, fiduciary, or professional capacity. 

Art. 19. No bill of attainder, ex post facto law, or law impairing the 
obligation of contract, shall ever be passed. 

Art. 20. Neither slavery nor involuntary servitude, unless for the pun- 
ishment of crimes, shall ever be tolerated in this Territory. 
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ART. 21. The precious metals are the jewels of sovereignty, and inhere 
in the supreme sovereign power; no person can acquire absolute title to gny 
public domain in which such precious metals may be found without the 
express consent of such power. (As amended in 1865.) 


ART. 22. All streams, lakes, and ponds of water capable of being used 
for the purpose of navigation or irrigation, are hereby declared to be public 
property; and no individual or corporation shall have the right to appro- 
priate them exclusively to their own private use, except under such equi- 
table regulations and restrictions as the Legislature shall provide for that 
purpose. 

ART. 23. Entail i in this Territory are abolished, except as herein lim- 
ited: any person owning any interest in any real estate within this Terri- 
tory may convey the same by deed or will to his natural child or children, 
or to his child or children by adoption, and to the issue of such child or 
children during their natural lives, whether such issue be begotten and. 
born before the ‘date of such conveyance, or afterward; and in such con- 
veyance may inhibit the alienation of such estate during the natural lives 
of such child or children, and of such issue; such estate, when so conveyed 
by deed, shall not be liable for any debt contracted, or liability incurred by 
the grantor thereof after the date of such conveyance. The provisions 
herein contained as to estate conveyed or rights acquired thereunder are 
hereby declared to be irrepealable. ° 

ART. 24. No elector shall be obliged to do military duty on the day of 
election, except in time of war or public danger, or be subject to arrest 
during his attendance at such election, except for treason, felony, or ' breach 
of the peace; nor to attend court as a suitor or witness. 

ART. 25. The Territory may contract debts for necessary exyione, not 
exceeding in the aggregate fifty thousand dollars at any one time, except 
that the Territory may also contract debts to repel invasion, suppress in- 
surrection, protect its inhabitants against the attacks of hostile Indians, or 
defend the Territory in time of war. The money arising from the con- 
tracting of such debts shall be applied to the purposes for which it was | 
raised, or to repay the same. 

‘ART. 26. No money shall be paid out of the Treasury except in pursu- 
ance of appropriations made by law. 

Art. 27. The Territory shall not subscribe to or be interested in the 
stock of any company, association or corporation. > 

Art. 28. The Legislature shall not pardon or commute the sentence of 
any criminal; or audit and settle any private claim ; or authorize the estab- 
lishment of any lotteries or sale of lottery tickets ‘within this Territory. 
(As amended by act of 1877.) 

ART. 29. No corporation formed under the laws of this Territory shall- 
be dissolved or its rights impaired, except by judicial proceedings. 

ART. 30. No receiver or disburser.of public moneys shall be eligible to | 
any office of honor, trust or profit in this Territory until he shall have 
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accounted for and paid over, agreeably to law, all moneys that shall have 
come into his hands by virtue of his appointment or election. . 

Art, 31. The style of all process shall be “In the name of the Territory _ 
of Arizona,” and all indictments under the laws thereof shall conclude, 
“< Against the peace and dignity of the same.” 

ART. 32. -This bill of rights shall be the supreme law of the land, ‘subject 
only to the Constitution and laws of the United States. It shall not be 
altered or‘amended except by the concurrence of a majority of all the 
members elected to both branches of the Legislative Assembly. ‘The vote 
on all alterations or amendments shall be taken by yeas and nays, and 


entered on the journals of each house. 
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COMPILED LAWS 


OF 


ARIZONA. ` 


CHAPTER I. 


Of the Construction, Publication, and Distribution of Statutes. 


(1) SECTION 1. The original acts of the Legislature shall be deposited 
with and kept by the Secretary of the Territory. 

(2) Sec. 2. All acts of the Legislature, and joint resolutions having the 
effect of law, shall take effect and be in force on the thirtieth day after be- 
ing approved by the Governor, and deposited_in the office of the Secretary 
of the Territory, unless otherwise ordered by the Legislature. - 

(3) Seo. 3. In the construction of the statutes-of this Territory, the 
> following rules shall be observed, unless such construction would be incon- 
sistent with the manifest intent of the Legislature, that is to say : 

1. All words and phrases shall be construed and under stood according 
to the common and approved usage of the language; but technical words 
and phrases, and such as may have acquired a peculiar and appropriate 
meaning in the law, shall be construed and understood according- to such 
peculiar and appropriate meaning; i 

2. Every word importing the singular number only may extend to and 
embrace the plural number, and every word importing the plural number 
may be applied and limited to the singular number; and: every word im- 
porting the masculine ara only may extend and be applied to females as 
well as males; 

3. All words purporting A give a joint authority to three or more public 
officers or other persons shall be construed as giving such authority to a 
majority of such officers or other persons, unless it shall be otherwise ex- 
pressly declared in the law giving the authority; 

4. The word “grantor,” may be construed as including every person 
from or by whom any estate in ‘lands passes, in or by any deed; and the 
word ‘‘grantee,” as including every person to whom any such interest or 
estate passes in in like manner; 
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5. The word € “inhabitant,” may be construed to mean a m of a 


city, township, village, district or county; 


6. The words ‘‘insane person,” shall be construed to include an idiot, a 


non compos, lunatic, and distracted person; 


7. The word ‘‘issue,” as applied to the descent of estatés, shall be con- 
strued to include all the lawful lineal descendants of the ancestor; 

8. The word “land,” or “lands,” and the words “real estate,” shall be 
‘construed to include lands, tenements and real estate and all rights thereto 
and interests therein; 

9. The word ‘‘month,” shall be construed to mean a calendar month; 
and the word “‘year,” a calendar year; and the word “ year” alone, shall 
be equivalent to the words ‘‘ year of our Lord;” 

10. The word “ oath,” shall be construed to include the word “affirma- 
tion,” in all cases where by law an affirmation may be substituted for an 
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oath; and in like cases the word ‘‘sworn” shall be construed to include the . 


word “ affirmed; ” 
11. The ord. “person,” may extend and be applied to bodies politic Si 
corporate, as well as to individuals; 


12. The words ‘‘preceding” and ‘‘ following,” when used by way of ref- 
erence to any chapter or section of these Statutes, shall be construed to 
mean the chapter or section next preceding or next following that in which 
such reference is made, unless when some other title, chapter, or section 
is expressly designated in such reference; l 


13. In all cases in which the seal of any court or public office shall be 
required to be affixed to any paper issuing from stich: court or office, the 
word ‘‘seal,” shall be construed to mean the impression of such seal [on 
such paper alone, as well as the impression of such seal] affixed thereto by 
means of a wafer or wax; 

14. The word “State,” when applied to the different parts of the United 
States, shall be construed to extend to and include the District of Colum- 
bia, and the several Territories belonging to the United States; and the 
words ‘‘ United States,” shaM be construed to include the said district and 
Territories; 

15. The word “will” shall be construed to include codicils as well as 
wills; 

16. The words ‘‘ written” and ‘‘in writing,” may be construed to include 


printing, engraving, and lithographing; except that in all cases where the 


_written signature of any person is required by law, it shall always be the 
proper handwriting of such person; or, in case he is unable to write, his 
proper mark; 


17. The words ‘‘general election ” shall be construed to mean the elec- _ 


tion required by law to be held in the month of September. ` 

(4) Sec. 4. Whenever a statute, or any part thereof, shall be repealed by 
a subsequent statute, such statute, or any part thereof, so repealed, shall 
not be revived by the repeal of such subsequent repealing statute, 
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(5) SEC. 5. The Secretary of the Territory, immediately after any act of ` 
the Legislature shall have been deposited with him, shall furnish a true 
copy thereof to the publishers of the Territorial paper, who shall - immeđi- 
ately publish the same in such paper. 

(6) Sec. 6. The Secretary of- the Territory shall be entitled to one copy 
of the Statutes for the use of his office, and he shall annually, and from 
time to time, immediately after their publication in volumes, deposit thirty 
copies thereof in the Territorial library for the use of the Legislature, and 
distribute to the following public officers, persons, corporations, and soci- 
eties, one copy each, that is to say: 

The Governor, members of the Legislature, Secretary of the Council 
- and Clerk of the House, the delegate in Congress, the Secretary of the 
Territory, each judge of a court of record in the Territory, Attorney- 
General, Territorial Treasurer, Adjutant-General, clerk of the Supreme 
and District Courts, county recorders, sheriffs, keepers of jails, justices 
of the peace, district libraries (‘Territorial library five copies), the Attorney 
General of the United States, the Congressional library, the President of 
the United States, and the Governor of each of the States and- Territories . | 
of the United States, for the use of such State or Territory. 

(7) Sec. 7. Each county recorder, within one month after the adjourn- 
ment of the Legislature in each year, shall forward to the Secretary of the 
Territory a statement of the number of officers, persons, corporations and 
societies in his county entitled by law to a copy of the laws of the next 
preceding session of the Legislature ; and as soon as the same are ready for 
distribution, the Secretary of the Territory—shall, at his office, deliver to 
such clerk, or to his order, properly packed, the number of copies set forth 
in such statement, and take a receipt therefor. 

(8) Sxo. 8. ‘The county recorder, on the receipt of the laws, shall give no- 
tice thereof in a newspaper published in his county, if there be one, and if 
not, by posting up notices in three or more of the most public places therein. 

(9) Sc. 9. Every person. receiving a copy of the laws on account of any 
office held by him shall, when he ceases to hold such office, deliver over to 
his successor in office all laws received by him as such officer, and take the 
receipt of his successor therefor, and deposit such receipt with the county 
recorder ; and any person who shall neglect or refuse to deliver over to his . 
successor ‘in office all laws received by him as aforesaid, shall be liable to 
such successor in an action for money had and received, to the fullamount . 
it shall cost him to furnish himself with such laws, and cost of suit. 

(10) Sec. 10. The experises of publishing the notice aforesaid, and of 
transporting the laws from the office of the Secretary of the Territory to ' 
the county recorder’s office, shall be audited and allowed by the boards of 
county commissioners, and paid out of the county treasury. _ 

(11) Sze. 11. As soon as the laws are ready for distribution, the Secre- 
tary of the Territory shall transmit a written or printed notice thereof to ` 
each county recorder ; and the expense of such notice, and all accounts for 
boxes furnished tọ the Secretary of the Territory for the package and dis. 
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tribution of the laws, when certified by him to be correct, shall be audited 
and allowed by the Board of Territorial Auditors, and paid out of the 
Territorial treasury. 

(12) Sec. 12. All expenses incurred in arranging and binding the laws ` 
‘and joint resolutions of the Legislature, and the printing and binding of 
all Statutes, except this Code, which may be ordered by the Legislature, 
shall be paid by the Territorial Treasurer on the certificate and order of 
the Secretary of the Territory. 

(13) Sec. 13. The provisions of section five of this chapter shall not. 
extend to the publication in the Territorial paper of this Code, except such 
portions thereof as shall be ordered so published by the Legislature. 


An Act defining the time when certain Acts shall take effect. 
[dpproved December 30, 1865.) 


(14) SECTION 1. All acts passed at this session of the Legislature shall 
take effect and be in force from and after their passage, unless a different 
_ time be expressed in such act, or acts. 


Src. 2. This act shall take effect and be in force from and after its 
passage. 


An Act defining the time when certain Acts shall take effect. 
[Approved October 30, 1866.] 


(15) Section 1. All acts passed at this session of the Legislature shall 
take effect and be in force from and after the first day of January, A. D., 
1867, unless some other time be definitely specified in such act, or acts. 

Sec. 2. This ‘act shall take effect and be in force from and after its 
passage. 

| An act defining the time when certain Acts shall take effect. 
[Approved November 30, 1868.] 

(16) SECTION 1. All acts passed at this session of the Legislature shall 
take effect and be in force from and after their passage, unless a different 
time be expressed in such act, or acts. 


Sec. 2. This act shall take effect and be in force from and after its 
passage. 
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CHAPTER II. 


Of the Formation and Rights of Counties. a 

(17) Szcrion 1. This Territory shall'be divided into four counties, to be 
bounded and named as hereinafter provided. First: The county of Pima 
shall be bounded as follows—On the east by 109th meridian of longitude, 
on the line of the Territory of New Mexico; on the north by the middle 
of the main branch of the Gila river; on the west by the line of 113 de- 
grees 20 minutes west longitude; and on the south by the Sonora line. 
The seat of justice whereof is hereby established at Tucson, and the county 
commissioners are hereby empowered to establish precincts in said county. 
Second: The county of Yuma shall be bounded as follows—On the east by 
the line of 113 degrees 20 minutes west longitude; on the north by the 
middle of the main stream of the Santa Maria to its junction with Wil- 
liams’s Fork, thence by the middle of the main channel of said stream to its 
junction with the Colorado; on the west by the main channel of the Colo- 
rado river; and on the south by the Sonora line. The seat of justice where- 
of is hereby established at La Paz, and the county commissioners are here- 
by empowered to establish precincts in said county. Third: The county of 
Mohave shall be bounded as follows—On the east by the line of 113 degrees 
20 minutes west longitude; on the north by the parallel of 37 degrees north ` 
latitude; on the west by the line of the State of -California arid the middle 
of the main channel of the Colorado river; and on the south by Williams’s 
Fork and the Main channel of the Santa Maria river, above its junction 
with the latter stream. The seat of justice whereof is hereby established 
at Mohave City, and the county commissioners are hereby empowered to 
establish precincts in said county. Fourth: The county of Yavapai shall 
be bounded as follows—On the east by the line of the Territory of New ` 
Mexico; on the north by the parallel of 37 degrees north latitude; on the 
west by the line of 113 degrees 20 minutes west longitude; and on the south 
by the middle of the main channel of the Gila river. The seat of justice 
whereof is hereby establsshed at Prescott, and the county commissioners 
are hereby empowered to establish precincts in said county. 

(18) Sxc. 2. All rights, powers, duties, privileges, and immunities at- 
tached to or belonging to the several counties, shall remain until the same 
are altered by law. 

(19) Sze. 3. Each organized county shall be a body corporate and politic 
for the following purposes, that is to say: To sue and be sued; to purchase 
and hold real and personal estate for the use of the county; to borrow 
money for the purpose of ‘erecting and repairing county buildings, and for 
the building of bridges; to make all necessary contracts, and to do all other 
hecessary acts in relation to the property and concerns of the county. 
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(20) Sec. 4. Each organized county shall, at its own proper expense, 
provide a suitable court-house, and a suitable and sufficient jail, and fire- 
proof county offices, and all other necessary public buildings, and keep the- 
same in good repair. 

(21) Suc. 5. The prison limits of each county shall extend to all places 
within the boundaries of the county. 

(22) Sec. 6. Unorganized counties, and other districts annexed, or here- 
after to be annexed, to any county for judicial purposes, shall for every 
purpose be deemed to be within the limits of the county to which they are 
or may be so annexed. 


DIVISION OF COUNTIES, ETC. 


(23) Src. 7. When a county seized of lands shall be divided into two or 
more counties, or shall be altered in its limits by annexing a part of its 
territory to any other county or counties, each county shall become seized. 
to its own use of such part of said lands as shall be included within its 
limits as settled by such division or alteration. 

(24) Sec. 8. When a county possessed of or entitled to money rights, 
credits, things in action, or personal property, shall be so divided or altered, 
or when any unorganized county or district, annexed to any county for ju- 
dicial purposes, shall be organized into a separate county, such money, 
rights, credits, things in action or personal property, shall be adjusted and 
apportioned, and a settlement thereof made, between the counties inter- 
ested therein by the commissioners thereof, as to them, or a majority of 
them, shall appear to be just and equitable. 

(25) Sec. 9. The commissioners aforesaid shall meet for the purpose of 
such settlement, at such time as shall be prescribed by the law making 
such division or alteration, or, if no time is prescribed by such law, at such 
time as the commissioners of either of the counties interested shall ap- 
point, at the office of the treasurer of the county retaining the original 
name of the county so divided or altered. 

(26) Suc. 10. Debts owing by a county so divided or altered, shall be 
apportioned in the manner prescribed in section eight of this chapter, and 
each county shall thereafter be charged therewith, according to such equi; 
table apportionment. 

(27) Sec. 11. In case of the division or alteration of a county as, afore- 
said, if the commissioners cannot agree upon a settlement as provided in this 
chapter, the commissioners of either of the counties interested may apply to ` 
the District Court for any adjoining county for the appointment of three 
judicious men residing within a county not interested, to be commissioners 
for the purpose of settling and determining the matters aforesaid between 
such counties; and upon such application such District Court shall appoint 
such commissioners for the purpose aforesaid. 

(28) SEC. 12. Such Commissioners shall meet at such time as they may 
appoint, and, after being duly sworn faithfully and impartially to perform 
their duties as such commissioners, shall proceed to examine into the merits 
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of the matters aforesaid, and shall make such determination in relation 
thereto, as to them, or a majority of them, shall appear to be just and equi- 
table, which determination shall be entered at length by the clerks of the 
Probate Courts of the respective counties so interested as aforesaid, upon ` 
the journals of the county commissioners thereof, and shall be final and 
conclusive between such parties. : : 


OF LEGAL PROCEEDINGS IN FAVOR OF AND AGAINST COUNTIES. 


(29) Suc. 13. Whenever any controversy or cause of action shall exist 
between any of the counties of this territory, or between any county and 
an individual or individuals, such proceedings shall be had either in law or 
equity, for the purpose of trying.and finally settling such controversy, and 
the same shall be conducted in like manner, and the judgment or decree 
therein shall have the like effect, as in other. suits or proceedings between 
individuals and corporations. 

(30) Sec. 14. In all suits and proceedings, the name in which the county 
shall sue, or be sued, shall be, ‘‘ The County of” (name the county), except 
in cases where other county officers shall be authorized by law to sue in 
their name of office, for the benefit of the county; and that in all actions 
commenced by a county, before any court in this Territory, where- bonds 
are required in any action, no bonds shall be required of such county. (As 
amended by act of 1871.) 

(31) Sec. 15. In all legal proceedings E the county commissioners, - 
the process shall be served on the chairman- or clerk of the board; and. 
whenever any suit or proceeding shall be commenced, it shall be the duty 
of such chairman or elerk to notify the Attorney-General thereof, and to 
lay before the county commissioners at their next meeting all the informa- 
tion he may have in regard to such suit or proceeding. T 

(32) Sec. 16. On the trial of any action in which a county shall be in- 
terested, the electors and inhabitants of such county shall be competent 
witnesses and jurors. 

(33) Sec. 17. Any action in favor of a ‘county, which, if prosecuted by 
an individual, could be prosecuted before a justice of the peace, may be 
prosecuted by such county in like manner, before any such justice. 

(34) Sec 18. In all suits and proceedings prosecuted by or against coun- 
ties, or by or against county officers in their name of office, costs shall be 
receivable as in- like cases against individuals. 

(35) SEC. 19. When judgment shall be recovered against thé. county 
commissioners, or against any county officer, in an action prosecuted by or 
against him in his name of office, no execution shall be awarded or issued 
upon such judgment, but the same, unless reversed, shall be levied and 
collected as other county charges; and, when so collected, shall be paid by 
the county treasurer to the person to whom the same shall have been 
adjudged, upon the delivery of a proper voucher therefor. 

(36) Sec. 20. That the board of county commissioners of each and every 
county in this Territory now organized, or hereafter to be organized, be and 
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they are hereby authorized and required to appoint, in writing, under their 
hands and seals, the county treasurer, or some other fit and proper person, 
to locate for the use of said county one-quarter section of land, in accord- 
ance with an act of Congress, passed May twenty-sixth, one thousand eight 
hundred and twenty-four, entitled ‘‘An Act granting to the Counties, or 
Parishes of each State and Territory of the United States in which the 
Public Lands are situated, the Right of Precmprion to Quarter Sections of 
Land for Seats of Justice within the same.’ 

(37) Suc. 21. That it shall be the duty of the county recorder in each 
and every county, to record without fee the written appointment so made 
as aforesaid, whenever the same shall be for that purpose presented to him 
at his office; and that said written appointment, when so recorded as 
aforesaid, shall be a sufficient requisition upon the county treasurer for the 
person, so appointed to demand and receive from the treasurer thereof a 
sum equal in amount to the minimum price for which one-quarter section 
of public lands of the United States are sold. 

(38) Sec. 22. The county commissioners of each and every.of said coun- 
ties shall be and they are hereby authorized to loan, on the credit of their 
county, the sum of two hundred dollars for the purchase of lands, agree- 
ably to the provisions of section twenty-one of this chapter. 

(39) Sec. 23. In case of the escape of any prisoner or person committed 
on any civil process by reason of the insufficiency of the jail of any county, 
whereby the sheriff or other officer performing the duties of sheriff shall 
be made liable to any party at whose suit such prisoner or person was com-’ 
mitted, the county shall re-imbur se and pay all sums of money received of 
the sheriff or such other officer by such party by reason of such escape. 
Provided, that the liability of such county shall not attach until the expi- 
ration of one year after this chapter shall take effect as a law; and provided 
further, that such liability shall not attach until the expiration of one year 
to any new county hereafter organized, and which shall not contain a jail 
within its limits at the time of such organization. 


An Act creating the county of Maricopa. 3 
[Approved February 14, 1871.] 


(40) 8 SECTION 1. All that portion of the Territory of Arizona, now em- \ 
braced within the present boundaries of Yavapai county, and bounded as 
follows, to wit: Commencing at the point where the SanCarlos river 
crosses the Parallel of thirty-four degrees of north latitude, and running 
thence to a point on the Rio Verde, thirty miles above its mouth, where it 
empties into Salt river; thence to the White Tanks, and thence due west to 
the eastern boundary of Yuma county; thence south along said line to the 
Gila river; thence up said river, following the principal channel thereof, 
to the mouth of the San Carlos river, where the same empties into the Gila; 
thence up the said San Carlos river to the point of beginning; be and the 
same is hereby created into a county to be known and designated as the 
county of Maricopa. 
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(41) Szc. 2. The Governor of this Territory is hereby authorized and 
empowered to appoint all such county officers in the county of Maricopa, 
as may be necessary to effect a complete county organization, under the 
laws of this Territory, and the Probate Judge so appointed may qualify 
before any officer in the county of Yavapai, or Pima, authorized to ad- 
minister oaths; and all other county officers, appointed as aforesaid, shall 
qualify before the Probate Judge of Maricopa county; and the bonds of all 
county officers appointed in. said county, where by law bonds are reguiwed; 
shall be subject to his approval. 


(42) Sec. 3. All officers except the Probate Judge appointed in the said 
county of Maricopa, as hereinbefore provided shall hold their respective 
offices until their successors shall be duly elected and qualified; and the 
Probate Judge, appointed as aforesaid, shall hold his office until his suc- 
cessor shall be duly appointed and qualified under the general laws of this 
Territory. 


(43) Sec. 4. There shall be a special election held in the county of 
Maricopa, on the first Monday of May, A. D. 1871, at which special elec- 
tion all county and township officers, except Probate Judge, shall be 
elected, and all officers elected at said special election shall qualify within 
twenty days after their election, by taking the oaths and filing the bonds 
required by law of such officers, and shall hold their respective offices until ` 
after the next general election, and until their successors are elected and 
. qualified. yi 

(44) Sec. 5. All acts and parts of acts relating to county and township 
officers and their duties, now in force in this Territory, and not in conflict 
with the provisions of this act, are hereby extended to and made applicable 
to the county of Maricopa. 


(45) Sec. 6. The county seat of Maopa county is hereby located &t 
the town of Phoenix, near Salt river, subject to removal as hereinafter 
provided. 


(46) Sec. 7. At the special election hereinbefore provided for, any voter 
may designate upon his ballot a place for the county seat of Maricopa 
county, and all such votes shall be received, counted and returned as other 
f votes, and the place receiving the highest number of votes shall immedi- 
ately become the county seat of Maricopa county. 


(47) Src. 8. No indebtedness now existing against Yavapai county, by 
reason of its county organization, shall be considered as indebtedness 
against the said county of Maricopa, nor shall any credits, demands, pub- 
lic buildings or other property of any kind, now owned by or belonging to 
said Yavapai county, be claimed or allowed in whole or part as belonging 
to said county of Maricopa. 


(48) Sec. 9. All acts and parts of jai in conflict with the provisions of 
this act are hereby repealed. 


SEC. 10. This act shall be in force and take effect from and after ite 
passage, 
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An Act to define the boundaries of the County of Maricopa. 
[Approved January 31, 1877.] 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(49) Section 1. That the boundaries of the County of Maricopa shall be 
changed to conform to the following lines : 

Commencing at &.point on the 34° of North Latitnde where it is inter- 
sected by the 110° of West Longitude, and run thence West along said 34° 
of North Latitude to a point where the same crosses the Verde River, 
thence.in a direct line to a point in the middle of the Agua Frio River, 
two miles below the present residence of J. W. Swilling ; thence down the 
middle of said Agua Frio River to a point two miles below the mouth of 
Humbug Creek ; thence to a point on the Hassayampa River, where the 
` same is crossed by the 34° of North Latitude ; thence West on said 34° of 
North Latitude to the Eastern Boundary of the County of Yuma ; thence 
South along said Eastern Boundary of the County of Yuma to the Second 
Standard Parallel South; thence East on said Second Standard Parallel 
South to the East line of Range No. 1 East; thence North on said East 
Line of Range No. 1 East to the middle of the main channel of the Gila 
River ; thence up the middle of the main channel of the Gila River to a 
point where the South line of Township No. 2 South crosses said Gila 
River ; thence East on said South line of Township No. 2 South to the 
Eastern line of Range No. 7 East ; thence North along said Eastern line of 
Range No. % East to the North line of -Township No. 1 North; thence ` 
East on said North line of Township No. 1 North to a point where the 
same is crossed by the 110° of West Longitude ; thence North along said 
110° of West-Longitude to the 34° of North Latitude, the place of- begin- 
ning. | 

*(50) Sec. 2. All acts and parts of acts, so far as the same are in conflict 
with the provisions of this act, are hereby repealed. 

Sxc. 3. This act shall take effect from and after its passage. 


An Act to permanently locate the County seat of Mohave County. 
[Approved January 30, 1877.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(51) Section 1. That the county seat of Mohave county be and the 
same is hereby located at Mineral Park. 

Src. 2. That it shall be the duty of the Supervisors of the said county, 
within sixty days after the passage of this act, to cause the removal of all 
the offices of said county, and the records thereof, to Mineral Park, and to 
provide suitable places for the safe keeping thereof, until public buildings 
can be erected for the accommodation of the several county officers. 

(52) Sec. 3. That all acts or parts of acts inconsistent with the provi- 
sions of this act be and the same are hereby repealed. 

Sec. 4. That this act shall take effect and ue in force from and after its 
passage. : 
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An ia to create the County of Pinal. 
- [Approved February 1, 1875.) ” - ~ 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(53) SECTION 1. All that portion of the Territory of Arizona now em- 
braced within the boundaries of the Counties òf Pima, Maricopa and Yav- 
apai, and bounded as follows, to wit: Commencing at a point where the 
112th Meridian of West Longitude intersects the 1st Standard Parallel 


South ; thence West on said line to the Eastern Boundary of Maricopa - 


County ; thence South on said line to where it intersects the Second Stand- 
ard Parallel South ; thence East on the line of Second Standard Parallel : 
South to where said line interseets the Eastern line of Range No. 18 East ; 
thence due North on said line to a point where said line intersects the N orth 
line of Township No. 1 North; thence due West along said line, to the 
Eastern line of range No. 7 East ; thence due South to the Southern line 
of Township No. 2 South; thencé West to a point to where said line inter- 
sects the 112th Meridian of West Longitude ; thence South on said Meri- 
` dian of West Longitude to’ the place of beginning; be, and the same is 
hereby formed into a County, to be known and designated as the County 
of Pinal. 


(54) Src. 2. The Governor of this Territory is hereby authorized and 
empowered, to appoint all such County Officers in the County of Pinal, as 
may be necessary to effect a complete county organization under the laws 
of the Territory ; ; and the Probate Judge so appointed, may qualify before 
any officer in the County of Pima or Maricopa, authorized to administer 
oaths ; and all other county officers appointed as aforesaid, shall qualify 
before the Probate Judge of Pinal County; and the bonds of all County 
Officers appointed in said County, where by law bonds are required, shall 
be subject to his approval. 

(55) Sec. 3. All Officers except the Probate Judge, appointed in the said 
County of Pinal; as hereinbefore provided, shall hold their respective offices 
until their successors shall be duly elected_and qualified, and the Probate 
Judge appointed as before said, shall hold his office until his successor shall _ 
be duly appointed and qualified, under the general laws of this Territory. 

(56) Suc. 4. There shall be a special election held in the County of 
Pinal on the first Monday of March, A. D. 1875, at which special election 
all county and precinct officers, except Probate Judge, shall be elected ; 
and all officers elected at said special election, shall qualify within ten (10) 
days after their election, by taking the oaths and filing the bonds required 
by law, of such officers, and shall hold their respective offices until after the 
next general election, and until their successors are elected and qualified. 


(57) Sec. 5. All acts and parts of acts, relating to county and precinct 
officers, and their duties, now in force in this Territory, and not in conflict 
with the provisions of this act, are hereby extended to and made applicable 
to the County of Pinal. 
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(58) Sue. 6. The county seat of Pinal County is hereby located at the 
town of Florence near the Gila river, subject to removal as hereinafter 
provided.. 

(59) Suc. 7. At the special election hereinbefore provided for, any voter 
may designate upon his ballot, a place for the county seat of Pinal county ; 
and all such votes shall be received, counted and returned, as other votes, 
and the place receiving the highest number of votes shall be the county 
seat of Pinal County. 

(60) Suc. 8. No indebtedness now existing against the counties of Pima, 
Maracopa or Yavapai, by reason of their county organizations, shall be 
considered as indebtedness against the said Pinal County, nor shall any 
credits, demands, public buildings, or other property of any kind, now 
owned by, or belonging to, said Pima, Maricopa or Yavapai Counties, be 
claimed or allowed, in whole or in part, as belonging to said County of 
Pinal. | 

(61) Src. 9. All acts or parts of acts in conflict with the provisions of 
this act are hereby repealed. 

Sec. 10. This act shall be in force and take effect from and after its 
` passage. | 


l An Act to aid the Administration of Justice in the County of Pinal. 


(Approved February 11, 1875.) 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(62), SECTION 1. That until the various county and township officers of 
the county of Pinal shall be appointed or elected and qualified, the officers 
duly elected and qualified of the several townships formerly in the county of 
Pima, but now included in the county of Pinal, shall hold the said offices, 
and perform all the duties thereof, in the same manner and with like 
authority as if they had been duly elected and qualified thereto i in the said 
county of Pinal. 

(63) Sec. 2. That for the purpose of obtaining jurisdiction of the per- 
son of a defendant, or of the subject of the action in all civil cases during 
the year one thousand eight hundred and seventy-five, that part of Pinal 
county formerly included in the county of Pima, shall be considered as 
part of Pima county, and during that time process from any Justice’s 
Court of Pima county may be served by the sheriff or any constable of 
said county in that part of Pinal county, and process from any Justice’s 
Court of a township in Pinal connty, formerly included in Pima county, 
may be served by any constable of said township in Pima county, or by the 
sheriff of Pima county, with like effect as if said township were still a part 
of Pima county. 

(64) Src. 3. All acts and parts of acts in conflict with the provisions of 
this act, are hereby repealed. 

Sec. 4. This act shall take effect, and be in force from and after its 
passage. ) 
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An Act to extend the western boundary of Pinal County. 
tAgproved February 9, 1877) i 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(65) Section 1. That the western boundary of the county of Pinal be 
so extended as to include all that portion of the Territory now jn the limits 
of Pima county, described as follows : 

Commencing at a point where the Second Standard Parallel South inter- 
sects the 112° of West Longitude, and run thence West on said: Second 
Standard Parallel South to the Eastern line of Range No. 1 East ; thence 
North along the Eastern line of Range No. 1 East to the middle of the ` 
main channel of the Gila River; thence up the middle of the main channel 
of the Gila River to the point of intersection with the said 112° of West 
Longitude ; thence South along said 112° of West Longitude to the inter- 
section with the Second Standard Parallel South, the place of beginning. 

-SxEc. 2. This act shall take effect, and be in force, from and after its 
passage. - 


An Act to establish the salaries of certain officers of the Counties of Pinal and Mohave. 
[Approved February 9, 1877.] z 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(66) SECTION 1. That the salary of the Recorder and ex-officio Clerk of 
the Board of Supervisors of the County of Pinal be, and the same is hereby 
fixed at the sum of four hundred dollars per annum. 

(67) Sec. 2. That the salary of the District Attorney of the County of 
Pinal be, and the same is hereby fixed at the sum of three hundred ‘dollars 
per annum. 

(68) Szo. 3. That the salary of the Probate J udge of the County of Pinal 
be, and the same is hereby fixed at the sum of four hundred dollars per 
annum. 

(69) Src. 4. That the salary of the District Attorney of the County of 
Mohave be, and the same is hereby fixed at the sum of one thousand dollars 
per annum provided, that no other compensation or fees shall be allowed 
or paid for any services, whatsoever, required by law to be performed by. 
said District Attorney, other than is provided in this section. 

(70) Suc. 5. That ‘‘an act to establish the salaries of the officers of the 
County of Pinal,” approved February 11th, 1875, and all acts and parts of 
acts in conflict with the provisions of this act, are hereby repealed. 

Seo. 6. This act shall take effect, and be in force, from and after its 
passage. A 
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CHAPTER III. 
: Of Sheriffs. 


(71) Szo. 1. The sheriff of each organized county shall be elected at the 
general election, for the term of two years; and shall give bond to this Ter- 
ritory in' the penal sum of ten thousand dollars, and with suffiicent sureties, 
not less than three in number, as the J udge of the District Court or the 

county commissioners shall approve. 

(72) Suc. 2. The condition of such bond shall be in substance as follows: 
«< Whereas, the above bounden hath been elected to the office 
of sheriff of the county of , at the general election held therein, 
on the; day of : Now, therefore, the condition of the above 
obligation i is such, that if the said shall well and faithfully in 
all things perform and execute the office of sheriff of said county of 
- during ‘his continuance in office, by virtue of the said election, without 
fraud, deceit or oppression, and shall pay over all moneys that may come 
into his hands as such sheriff, then the above obligation to be void; other- 
wise to be and remain in full force.” 

(73) Sec. 3. Each sheriff may appoint one or more deputies, for -whose 
official acts he shall be in all respects responsible, and may revoke such 
appointments at his pleasure; ; and persons may also be deputed by any 
sheriff, by an instrument in writing, to do particular acts. 

(74) ‘Sec. 4. The sheriff of each county shall, as soon as may be after 
entering upon the execution of his office, appoint some proper person under- 
sheriff of the same county, who shall also be a general deputy, to hold 
during the pleasure of such sheriff; and as often as a vacancy shall occur in 
the office of such under-sheriff, or he become incapable of executing the 
same, another shall in like manner be appointed in his place. 

(75), Src. 5. Whenever a vacancy shall occur in the office of sheriff of 
any county, the under-sheriff of such county shall in all things execute the 
office of sheriff until a sheriff shall be elected and qualified; and any default 
or misfeasance in office of such under-sheriff in the mean time, as well as 
before, shall be deemed to be a breach of the condition of the bond given 
by the sheriff who appointed him, and also a breach of the condition of the 
bond executed by such under-sheriff to the sheriff by whom he was appointed. 

(76) Szoc. 6. Every appointment of an under-sheriff, or of a deputy 
sheriff, and every revocation thereof, shall be in writing under the hand of 
the sheriff, and shall be filed and recorded in the office of the clerk of the 
District Court; and every such under-sheriff or deputy shall, before he 
enters upon the duties of his office, take the oath prescribed by law. But 
this section shall not extend to any person who may be deputed by any 
sheriff to do a particular act only. 


rd 
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(77) Szo. 7. The sheriff shall have the charge and custody of the jails of 
his county, and of the prisoners in the same; and shall keep them himself 
or by his deputy or jailer, for whose acts he shall be responsible. 

(78) Sec. 8. The sheriff in person, or by his under-sheriff or deputies, 
shall serve or execute, according to law, all process, writs, precepts, and 
orders issued or made by lawful authority, and to him directed. 

(79) Sec. 9. Sheriffs and their deputies may execute all such process as 
shall be in their hands at the expiration-of the term for which such sheriffs 
were elected, or at the time of their removal from office; and in case of a 
vacancy in the office of sheriff, every deputy in office under him, having 
any writ or process in his hands at the time such vacancy happened, shall 
have the same authority and be under the same obligation to serve and 
execute, and return the same, as if such sheriff had continued in office. 

(80) Sec. 10. Any default or misfeasance in office of any deputy-sheriff 
or jailer, after the death, resignation, or removal of any sheriff by whom he 
was appointed, shall be adjudged a breach of the bond of such sheriff. 

(81) Sxc. 11. Any action for the’ malfeasance, misfeasance, or nonfeas- 
ance of a sheriff or any of his deputies, may be prosecuted against the 
executors or administrators of such sheriff, in like manner as if the cause 
of action survived at common law. 

(82) Sec. 12. No sheriff, deputy-sheriff or coroner shall appear in any 
court as attorney or counsel for or on behalf of any party in a suit; nor 
shall he draw, make, or fill up any writ, declaration, plea or process for 
any such party; nor shall he, with intent to procure himself to be employed 
in the collection of any demand, or the service of any process, advise or 
counsel any person to commence any suit or proceeding; and either of said 
officers for a violation of any provision of this section shall oe the sum 
of fifty dollars. 

(83) Sec. 13. Any sheriff, deputy-sheriff, coroner, or constable may 
require suitable aid in the service of process in civil or criminal cases, in 
preserving the peace, or in apprehending or securing any person for felony 
or breach of the peace, when such officer may have power to perform such 
duty; and when any such officer shall find resistance made against the exe- 
cution of any process, or shall have good reason to believe that such resist- 
ance will be made, he may take the power of the county, and-proceed there- 
with in proper person to execute such process. g 

(84) Sec. 14. Whenever a sheriff shall be required by any statutory pro- 
vision to perform any service in behalf of the Territory and for its benefit, 
which shall not be made chargeable by law to his county, or to some officer 
or other person, his account for such services shall be audited by the board 
of Territorial auditors and paid out of the Territ&ial treasury. 

(85) Sec. 15. It shall be the duty of the sheriff of every county to keep 
an office at the place where the courts for such county are held, of which 
he shall file a notice in the office of the clerk of the District Court; and to 
keep the same open during the usual business hours each day, Sundays 


excepted, 
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(86) SEO. 16. Every notice or other paper which shall be required to be 
served on any sheriff, may be served by leaving the same at the office 
designated, by him in such notice, during the hours for which it is required 
to be kept open; but if there be any person belonging to such office 
therein, such notice or paper shall be delivered to such person, and every 
such service shall be deemed equivalent to a personal service on such 
sheriff. 

(87): Sec. 17. If no notice shall be filed by any sheriff with the district 
clerk, as herein required, the service of all papers on such sheriff may be 
made by leaving them at the office of the said clerk, with such clerk or his 
deputy; and the same shall be deemed equivalent to a personal service on 
such sheriff. 

(88) Sgc. 18. Every such sheriff shall be the assessor and collector of 
taxes for the county for which he is elected; he shall assess all the taxable 
` property of such county, agreeably to the provisions of law, and collect 
all taxes which he shall, by law, be required to collect; he shall also execute 
all the lawful orders, and serve all papers and notices, required by law to 
be served by him, issued by the board of county commissioners. 

(89) SEC. 19. Whenever any new sheriff may be elected or appointed in the 
place of any other, or upon the expiration of any sheriff’s office, and shall 
have qualified and given the security required by law, the clerk of the 
district court shall grant a certificate, under the seal of the district court 
for the county, that the person so elected has qualified and given such 
security. 

(90) SEC. 20. Upon the service of such certificate on the former sheriff, 
his powers as such sheriff, except in the cases otherwise expressly provided 
by law, shall cease. 

(91) Sc. 21. Within,ten days after the service of such certificate upon 
such former sheriff, he shall deliver to his successor: 1st. The jail of the 
county, with all its appurtenances, and the property of the county therein. 
2d. All the prisoners then confined in such jail. 3d. All process, orders, rules, 
commitments, and all other papers or documents in his custody, authoriz- 
ing or relating to the confinement of such prisoners; and if any process 
shall have been returned, a statement in writing of the contents thereof, 
and when returned. 4th. All writs of capias and other original process, 
and all precepts and other documents for the summoning of a grand or 
petit jury, then in his hands, which shall not have been fully executed by 
him. 5th. All executions, attachments, and final process then in his hands, 
except such as the said former sheriff shall have executed, or shall have 
begun to execute by the collection of money thereon, or by a levy on pro- 
perty in pursuance thereof. ' 

(92) SEc. 22. At the time of such delivery, the said former sheriff shall 
execute an instrument, reciting the property, process, documents, and prison» 
ers delivered, specifying particularly the process or other authority by 
which each prisoner was committed and is detained, and whether the same 
be returned or delivered to such new sheriff; which instrument shall be 
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delivered to such new sheriff, who shall. acknowledge in writing, upon a 
duplicate thereof, the receipt of the property, process, documents and; 
prisoners therein specified, and shall deliver sch duplicate and acknowledg- 
ment to the said former sheriff. 

(93) SEC. 23. Notwithstanding the election of a new sheriff, the former 
sheriff shall return, in his own name, all writs of capias, all other original 
process, all attachments, and all executions which he shall have fully exe- 
cuted; and shall proceed to complete the execution of all final process and 
attachments which he shall have begun to execute by a collection of money 
thereon, or by a levy on property in pursuance thereof. 

(94) Src. 24. If any former sheriff shall neglect or refuse to deliver to 
his successor the jail, process, documents and prisoners in his charge, as 
herein required, such successor may, notwithstanding, take possession of 
such jail, and take the custody of the prisoners therein confined, and may 
compel the delivery of such process and documents in the manner pre- 
scribed in this code. . 

(95) Src. 25. If, at the time when any new sheriff shall have qualified, 
and given the security required by law, the office of the former sheriff shall 
be executed by his under-sheriff, or by a coroner of the county, such under- 
sheriff or coroner shall in all things comply with the preceding provisions, 
and shall perform the duties required of such former sheriff. 

a 


An Act to authorize the Sheriffs of the several Counties in the Territory to employ Conyicts at some 
kind of labor, and to secure them while so employed. 


oo 


[Approved September 30, 1867] 


(96) Section 1. That the sheriffs of the several counties i in this Terri- 
tory are hereby authorized to employ convicts who shall have been sentenced 
to imprisonment in any county jail, at some labor or occupation, either for 
hire or otherwise, and to receive and account to the board of supervisors 
for any and all moneys received for the labor of such convicts. 

(97) Src. 2.) The several sheriffs are hereby authorized to properly 
secure convicts employed by them outside the jails, so as to prevent their 
escape. 

(98) Sec. 3. All persons who shall have been sentenced either by a justice ` 
of the peace or by a court of record to pay a fine, or to stand committed 
until said fine or the costs attending their trials and conviction shall have 
been paid, may be employed by the sheriff of any county, according to the 
provisions of this act; and the proceeds of the labor of such convicts 
beyond the cost of their support shall, if there be any excess, be credited 
and apply as in payment of the fine or gpsts for which they severally may 
be imprisoned. 

Sec. 4. This act shall take effect immediately. 
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An Act axing the compensation to be allowed to the Sheriffs of the several Counties for the perform- 
ance of their duties as ex-officio County Assessors. 


: [Approved February 8, 1877.] 
Be it ET by the Legislative Assembly of the Territory of Arizona: 

(99) Sxcrron 1. The Board of Supervisors of each county in the Terri- 
tory shall allow to the Sheriffs of said county the amount per day herein 
specified for the time in which he shall have been actually engaged, either 
personally or by deputy, in making the annual assessment of such county; 
provided, that no greater number of days shall be allowed for making such 
assessment than that herein specified, to-wit: In the County of Pima, ten 
dollars per day for seventy days. In the County of Yavapai, ten dollars: 
per day for eighty days. In the County of Yuma, ten dollars per day for 
thirty days. In the County of Mohave, ten dollars per day for thirty days. 
In the County of Maricopa, ten dollars per day for forty days. In the 
County of Pinal, ten dollars per day for forty days. 

(100) Src. 2. That an act fixing the compensation to be allowed to the 
Sheriffs of the several counties for the performance of their duties as ez- 
officio County Assessors, approved December 15th, 1868, and all acts and 
parts of acts in conflict with the provisions of this act, are hereby repealed. 

Src. 3- This act shall take effect and be in force, from and after its 


passage. 


. CHAPTER IV. 
Of Coroners. 


(101) Section 1. Two coroners* shall be elected for each of the organ- 
ized counties of this Territory, at the general election, for the term of two 
year s, who shall give bond to this Territory in such penal sum, and with 
sufficient meee as the judge of the District Court shall direct and ap- 
prove, the condition of which bond shall be in substance the description of 
the office. 

(102) Sec 2. When there shall be no sheriff or under-sheriff in any 
county, the judge of the District Court shall designate one of the coroners 
to perform the duties of sheriff, which coroner so designated shall be vested 
with the same powers and be liable in the same manner as sheriffs, until a 
sheriff shall be elected and qualified; and shall have the custody and con- 
trol of the jail and prisoners therein; and when the sheriff for any cause 
shall be committed to the jail, the coroner living nearest the jail shall be 
keeper thereof during the time the sheriff shall remain a prisoner therein. 

(103) Sec. 3. Every coroner within his county shall serve and execute 
process of every kind, and perform all other duties of the sheriff when the 
sheriff shall be a party or interested in any case; and in all cases where the 


'* Public administrator, ew aficio coroner, 
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coroner may execute the duties of the sheriff, he shall have the same powers 
conferred upon, and proceed in the same manner prescribed for, the sheriff. 
in the performance of similar duties, and such coroners shall be liable in 
the same manner, and to the same extent, as sheriffs are made liable in 
similar cases. 

(104) Sec. 4. When a coroner is informed that.a person has been killed,. 
or has committed suicide, or has suddenly died under such circumstances 
as afford a reasonable ground to suspect that his death has been occasioned 
by the act of another by criminal means, he shall go to the place where the 
body is, and forthwith summon not less than nine, nor more than fifteen 
persons, qualified by law to serve as jurors, to appear before him forthwith 
at the place where the body of the cee) is, to inquire into the cause of 
the death. 

(105) Sec. 5. Every person PT as a juror, who shall fail to appear 
without ħaving a reasonable excuse, shall forfeit any sum not exceeding 
one thousand dollars, to be recovered by the coroner, in the name of the 
Territory, before any court of competent jurisdiction in the proper county, ` 
and when collected to be paid over to the county treasurer for the use of 
the county. 

(106) Sec. 6. When six or more of the jurors attend, they shall be sworn 
by the coroner to inquire who the person was, and when, where and by 
what means, he came to his death, and into the circumstances attending 
his death, and to render a true verdict thereon, according to the evidence 
afforded them, or arising from the inspection of the body. 

(107) Src. 7. The coroner may issue subpoenas for witnesses, returnable 
forthwith, or at such time and place as he may appoint, which may be 
served by any competent person. He must summon and examine as wit- 
nesses every person who, in his opinion, or that of any of the jury, has any 
knowledge of the facts, and he may summon ʻa surgeon or physician to 
inspect the body and give a professional opinion as to the cause of the 
death. 

(108) Sec. 8. A witness served with a subpoena may be Compala to 
attend and testify, or be punished by the coroner for disobedience, in like 
manner as upon a subpæna issued by a justice of the peace. - 

(109) Sec. 9. After inspecting the body and hearing the testimony, the ` 
jury shall render their verdict, and certify the same by an inquisition in 
writing, signed by them, and setting forth who the person killed is, and 
when, where, and by what means he came to his death, and if he was 
killed or his death occasioned by the act of another, by criminal means, 
who is guilty thereof. 

(110) Src. 10. The testimony of the witnesses examined before the cor- 
oner’s jury shall be reduced to writing by the coroner, or under his direc- 
tion, and shall be forthwith filed by him in the’ office of the clerk of the 
district court of the county. 

(111) Sec. 11. If, however, the person charged with the commission of 
the offense be arrested before the inquisition can be filed, the coroner shall 
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deliver, the (HA with the testimony taken, to the magistrate before whom 


such person ay be brought, who shall return the same, with the deposi- ` 
tions and statement taken before him, to the office of the clerk of the 
district court of the county. 

(112) Src. 12. If the jury find that the person was killed by another 
under circumstances not excusable or justifiable by law, or that his death 
was occasioned by the act of another by criminal means, ‘and the party 
committing the act be ascertained by the inquisition, and not in custody, 
the coroner shall issue a warrant, signed by him, with his name of office, 
into one or more counties, as may be necessary, for the arrest of the person 
charged. 

(113) SEC. 13. The coroner’s warrant shall be E A the following 
form: 

TERRITORY OF T ARIZONA, COUNTY OF 

To any sheriff, constable, marshal or policeman in this Territory: 

l An inquisition having been this day found by a coroner’s jury, before 
me, stating that A. B. has come to his death by the act of C. D. by crimi- 
nal means (or as the case may be found by the inquisition), you are there- 
fore commanded forthwith to arrest the above named C. D., and take him- 
before the nearest or most accessible magistrate in this county. 

Given under my hand, this day of 

a D; 
j E. F., Coroner of the county of 

(114) Sec. 14. The coroner’s warrant may be served in any county, and 
the officer serving it shall proceed thereon in all respects as upon a warrant 
of arrest on an information before a magistrate. : 

(115) Src. 15. The coroner must, within thirty days after an igit 
upon a dead body, deliver to the county treasurer any money or other prop- 
erty which may be found upon the body, unless claimed in the meantime 
by the legal representatives of the deceased. If he fail to do so, the 
treasurer-may proceed against the coroner to recover the same, by a civil 
action in the namé of the county. 

(116) Sec. 16. Upon the delivery of money to the treasurer, he shall 
place it to the credit of the county. If it be other property, he shall with- 
in thirty days sell it at public auction, upon reasonable public notice, and 
shall in like manner place the proceeds to the credit of the county. 

(117) Suc. 17. If the money in the treasury be demanded within six- 
years by the legal representatives of the deceased, the treasurer shall pay it 
to them, after deducting the fees and expenses of the coroner and of the 
county in relation to the matter, or the same may be paid at any time there- 
after upon the order of the district court of the county. 

(118) Sec. 18. Before auditing and allowing the account of the coroner, 


‘the board of county commissioners shall require from him a statement in 


writing of any money or other property found upon persons on whom in- 
nets have been held by him, verified by his oath, to the effect that the 
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statement is true, and that the money or property mėntioned in it has - 
been delivered to the legal representativos of the deceased or to the Coon 
treasurer. 

(119) Sze. 19. If the office of coroner be vacant, or “he be absent or 
unable to attend, the duties of his office may be performed by any justice 
of the peace of the-county, with the like anon and subject'to the same 
obligations and penalties, as the coroner. 

(120) SEC. 20. A justice of the peace acting as coroner shall be entitled 
to the same fees, payable in the same manner. 

(121) SEC. 21. When an inquest shall be held by the coroner, and no 
person shall offer to take charge of the body of the deceased, it shall be 
his duty to cause. the body to be decently interred, and in case there shall 
not be sufficient property belonging to the estate of the deceased to pay 
the necessary expenses of said burial, said expenses shall be a legal county 
charge, as also his fees and expenses for dll duties in relation to dead bodies. 


CHAPTER V. . 


Of County Recorders. - 


(122) Section 1. There shall be a county recorder in each county of 
this Territory, who shall keep his office at the county seat, which shall Be 
styled the recorder’s office. 

(123) Suc. 2. The recorder shall keep suitable and well-bound books, 
wherein shall be recorded, in a-fair, large and legible hand, = instru- 
ments 1 in writing, authorized and required to be recorded. 

(124) Sxo. 3. Before entering upon the duties of their- offices, the re- 
corders of the several counties shall take the oath of office required. by law, - 
and shall enter into bonds of not less than two nor more than ten 
_ thousand dollars, at the discretion of the district judge of their respective 
counties, with two or more sufficient sureties, to be approved by said judge, ~ 
or, in his absence, by the judge of probate of the proper county, condi- 
tioned for the faithful performance of their duties as recorders. 

(125) Sec. 4. The recorder of each county may appoint a deputy, who 
shall hold his office during the pleasure of the recorder. Such appoint- 
ment shall be in writing, filed and recorded in the office of the recorder ; 
and the recorder so appointing him, and his sureties, shall be i 
for the faithful performance of his duties by such deputy. 

(126) Sze. 5. In case of a vacancy in the office of recorder, or his Sb: 
sence or inability to perform the duties of his office, the deputy shall- per- 
form the duties of recorder cee the continuance of such vacancy, ab- 
sence or inability. ` 
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(127) Sxc.-6. The board of county commissioners shall audit and settle 
the accounts of the recorders of their respective counties, for books and ` 
furniture necessary for the use of their offices. 

(128) Stc. 7. The recorders shall have the custody of, and shall safely 
keep and preserve, all the books, records, maps and papers deposited in 
their offices. 

(129) Sec. 8. It shall be the duty of the recorders, upon the payment of 
their fees for the same, to record or cause to be recorded correctly, in large 
and strong-bound books, and in a fair, large and legible hand,—1st. All 
deeds, ‘mortgages of real estate, releases of mortgages, powers of attorney 
- to convey real estate, and leases for a longer period than one year, which * 
shall have been proved or acknowledged according to law. 2d. All certifi- 
cates of marriage and marriage contracts. 3d. All wills admitted to pro- . 
bate. | 4th. All official bonds required by law to be recorded in their offices. 
5th. All notices of the pendency of an action affecting real estate. 6th. 
All notices of preemption claims. 

(130) Sec. 9. The several classes of instruments mentioned in the sev- 
eral subdivisions of the preceding section shall be recorded in separate 
books. 

(131) Sec. 10. Every recorder shall keep, in separate volumes,—tIst. An 
index of deeds, labeled ‘‘Grantors,” each page of which shall be divided 
into four columns, as follows: Names of grantors, names of grantees, 
date of deeds, where .recorded. 2d. An index of deeds labeled 
-*¢ Grantees,” each page of which shall be divided into four columns, 
with heads to the respective columns as follows: Names of grantees, names 
of grantors, date of deeds, where recorded. 3d. An index of mortgages, 
labeled ‘‘ Mortgagors,” each page of which shall be divided into five-col- | 
umns, with heads to the respective columns as follows: Names of mort- 
gagors, names of mortgagees. date of mortgages, where recorded, when 
discharged. 4th. An index of mortgages, labeled ‘‘ Mortgagees,” each 
page of which shall be divided into five columns, with heads to the respec- 
tive columns as follows: Names of mortgageés, names of mortgagors, date 
of mortgages, where recorded, when discharged. 


(132) Sec. 11. The books containing the record of deeds and mortgages, 
aside from the indices, shall be designated by numbers (“‘One,” “Two,” — 
etc.), and all legal notices, assignments and discharges of mortgages, and 
powers of attorney, shall be recorded in separate books, to be procured and 
labeled for that purpose. 

(133) Sec. 12. The instruments of conveyance mentioned in section 
forty-one of chapter forty-three, entitled ‘‘ Of Conveyances, ” shall not be 
entered upon the gener al index of deeds mentioned in section ten of this 
chapter, but the book in which they are recorded shall contain an index in 
which they shall be entered, in the same manner as deeds are required to 
be entered. 

(134) Sec. 13. When any instrument, paper or notice, authorized by 
law to be recorded, shall be deposited in the recorder’s office for record, the 
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recorder or his deputy shall indorse upon the same the timé when it was 
received, noting the year, month, day, hour and minute of its reception, * 
and shall record the same, or cause the same to be recorded, without delay, 
together with the acknowledgments, proofs and certificates, written over 
or under the same, with the plats, surveys, schedule, and other papers 
thereto annexed, in the order and as of the time when the same was deliv- 
ered for record, in a fair and a large and legible hand, and shall note at 
the foot of the record the year, month, day, hour and minute of its recep- 
tion, and the name of the person at whose request it was recorded. 


(135) Suc. 14. The recorder shall indorse upon each instrument, paper 
and notice, the book and page or pages of the book in which it is recorded, 
and the year, month, day, hour and minute when recorded, and after the 
same is recorded shall deliver it upon request to the party leaving | the same 
for record, or to his order. 

(136) Sec. 15. It shall be the duty of recorders, upon the application of 
any person, and upon the payment or tender of the legal fees therefor, to 
make searches for conveyances, mortgages and all other instruments, papers 
or notices; recorded or filed in their respective offices, and to furnish a cer- 
tificate thereof, stating the names of the parties to such instruments, 
papers and notices, the dates thereof, the year, month, day, hour and 
minute they. were recorded or, filed, the extent to which they affect the 
property to which they relate, and the book and page or pages where they 
are recorded. 

(137) Sec. 16. If any conda to whom any einne proved or - 
acknowledged according to law, or any paper or notice which may by law 
be recorded, shall be delivered for ‘record, ’shall,—ist. N eglect or refuse to 
record such instrument, paper or notice, within a reasonable time after 
receiving the same; or,—2d. Record any instruments, papers and notices 
untruly, or in any other manner than as hereinbefore directed; or if any 
recorder,—Ist. Neglect or refuse to keep in his office such indices as are 
required: by this chapter, or to make the proper entries therein; or,—2d. 
Neglect or refuse to make the searches, and to give the certificate required 
by this chapter; or if such searches or certificate be incomplete and’ de- 
feetive in any important particular affecting the property, in respect to 
which the search is requested; he shall-be liable to the party aggrieved for 
double the amount of the damages which may be occasioned by such 
neglect or refusal, or by such incompleteness or defect in the searches and 
certificate, and an action may be brought gn his official bond by the party 
aggrieved. 

(138) Sec. 17. If any recorder shall willfully neglect or refuse to perform 
any of the duties required of him by this chapter, or shall willfully per- 
form them in any other manner than is required by law, he shall be deemed 
guilty of a misdemeanor in office, and on conviction thereof in any court 

of competent jurisdiction may be punished by fine not exceeding one thou- 
sand dollars, or by imprisonment for a period not exceeding six months, or 
by both such fine and imprisonment. If the recorder shall alter, change 
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or obliterate any records deposited in his office, or insert any new matter 
therein, he shall be liable on his official bond to the party aggrieved for 
double the amount of damages which may be occasioned by such neglect, 
refusal or alteration. 

(139) Sec. 18. Copies of all papers duly filed in the recorder’s office, 
and transcripts from the books of records kept therein, certified by the 
recorder to be full, true and correct copies or transcripts, shall be received 
in all courts and in all actions and proceedings, with the like effect as the 
original instruments, papers and notices, recorded or filed, could be if 
produced. 

(140) Src. 19. All books of record, and all indices in the recorder’s 
office, and all maps, charts, surveys and other papers on file therein, shall 
during all office hours be open for the inspection of any person who may 
desire to inspect them, and may be inspected without charge, and the 
recorder shall arrange the books of record and indices in his office in such 
suitable places as to facilitate their inspection. 

(141) Sec. 20. The county recorders are hereby authorized and empow- 
ered to take within their respective counties the acknowledgment and proof 

‘of all instruments and papers which may be by law recorded. 

(142) Sec. 21. The recorder shall not be bound to record any instrument 
or file any paper or notice, or furnish any copies, or to render any service 
connected with-his office, other than for the public, until his fees for the 
same, as prescribed by law, are paid or tendered. l 


An Act in regard to County Recorders. 


(143) Sroriow 1. That the county recorder shall be ex officio clerk of the 
probate and county courts. 

(144) Sec. 2. The governor of the Territory shall appoint Sorde jor 
the different counties, who shall be ex officio clerks of the probate and 
county courts, and who shall serve until their successors are duly elected 
and qualified as provided by law. 

(145) Sec. 3. All acts or parts of acts conflicting with this act are here- 
by repealed and declared null and void. 

Sec. 4. This act shall take effect and be in force from and after its 
passage. 
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CHAPTER VI. 
Of County Treasurers. 


(146) Section.1. The county treasurer shall hold his office for the term 
of two years, and until his successor is chosen and qualified. 

(147) Szoc. 2. Each.county treasurer, before entering upon the duties of 
his office, shall enter into bond, with two or more sufficient freehold 
sureties, to the acceptance of the board of county commissioners of his 
proper county, in a penalty of double the probable amount of money that 
may at any time come to his hands as such treasurer, with condition for 
the paying over all moneys according to law, which shall come into his 
hands for Territorial, county, or other purposes, and that he will faith- 
fully and promptly discharge all the duties of his said office that are now 
or may hereafter be enjoined on him by law. 

(148) Sec. 3. He shall likewise take the oath prescribed by law, to be 
indorsed on his certificate of election, before entering on the duties of his 
office. 

(149) Sec. 4. Whenever the office of county treasurer shall become 
vacant by death, removal out of the county, resignation, neglect to give 
bond, or from any other cause, the county commissioners ‚shall forthwith 
convene and appoint some suitable person to fill such vacancy, with the 
approval of the district judge; and the person so appointed shall give bond 
and take the oath in the likè manner as required of county treasurers in 
the second section of this act, and shall hold his office until the expiration 
of the term for which his predecessor was elected or appointed,:and ‘until 
his successor is chosen and qualified. 

(150) Sec. 5. Each county treasurer shall keep his office at the seat of 
justice for his county, and shall keep a fair and accurate account of all 
money by him received, showing the amonnt thereof, the time when, from, 
whom, and on what account received ; also œf all disbursements by him 
made, showing the amount thereof, the time when, to whom, and on what 
account paid ; and he shall so arrange his books that the amount received 
and paid on account of separate and distinct funds or specific appropria- 
tions shall be exhibited in separate and distinct accounts, as well as that 
the whole receipts and expenditures shall be shown by one general or cash 
account ; but no money received for taxes charged on the duplicate of the 
current year shall be by the treasurer entered on his account with the 
county until he shall have made his annual settlement therefor with the 
county commissioners. k 

(151) Src. 6. It shall be the duty of the county treasurer to receive all 
moneys due and accruing to the county, or which are required by law to be 
paid to him or into the county treasury, and to pay and disburse the same 
on the warrant.of the county commissioners ‘or other authority of law. 
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(152): Sc. 7. When any money shall be paid to the county treasurer 
(except such as shall have been paid on account of. taxes charged on the 
duplicate), he shall give to persons paying the same a receipt therefor, 
which receipt such person shall forthwith deposit with the clerk of the 
county commissioners, who shall charge the treasurer therewith. 

(153): Szc. 8. The books, accounts, and vouchers of the county treasurer 
shall at all times be subject to the inspection and examination of the 
county commissioners, and it is.hereby made their duty to make such 
examination and count the money on hand at least once each year. 

(154) SEC. 9. The county treasurer, when an order drawn on him as 
such treasurer, by the commissioners of his county, is presented for pay- 
ment, shall, if there be money in the treasury for that purpose, redeem 
the same, and shall write on the face of such order, ‘‘ redeemed,” the date 
of redemption, and shall sign his name thereto. 

(155) Sec. 10. When any order or warrant shall be presented to the 
county treasurer for payment, and the same is not paid for want of funds, 
the treasurer shall indorse thereon ‘‘ not paid for want of funds,” annex- 
ing the date of presentation, and sign his name thereto, and from that 
time till redeemed said order or warrant shall bear-ten per cent interest 
per annum, 

(156) Sec. 11. So soon as there shall be sufficient funds in the treasury 

of the county to redeem the orders or warrants drawing interest, the 
county treasurer shall give notice ‘in some newspaper in his county, or if 
no newspaper be printed in his county, then by written or printed notices 
posted upon the court-house door, stating therein that he is ready to re- 
deem said orders or warrants, and from the date of such notice said oe 
or warrants shall cease to bear interest. 
l (157) Sec. 12. When the county treasurer shall redeem any order on 
- which any interest is due, he shall note on the order or warrant the 
amount of interest paid thereon, and shall enter on his account the 
amount of such interest, distinct from the principal. 

(158) Sec. 13. Orders or warrants drawn on the county treasury, and 
properly attested, shall be entitled to preference as to payment out of 
moneys in the treasury properly applicable to such order, according to the 
priority of time in which the same may have been presented. The time of 
presenting such order shall be noted by the treasurer, and upon the re- 
ceipt.of any moneys into the treasury not otherwise appropriated, it shall 
be the duty of the treasurer to set apart the same, or so much thereof as 
may be necessary for the payment of such order or warrant. 

(159) Sec. 14. All orders or warrants drawn on the county treasurer, 
and payable out of the county revenue, shall be received in payment of the 
county tax, when tendered in payment therefor, without regard to the 
priority of the number thereof or time at which the same may have been 
presented for payment. 

(160) Sec. 15. The county treasurer shail, on the first Mondays of 
March, June, September and December in each year, deposit with the 
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county commissioners, all orders and warrants by him redeemed, and take 
the clerk’s receipt therefor. - 

(161) Sec. 16. Whenever suit shall have been commenced against any 
delinquent county treasurer, the district court may, in its discretion, 
remove such treasurer from office, and appoint some person to fill the 
vacancy thereby created, as hereinafter directed. 

(162) Szoc. 17. Each county treasurer, on going out of office, shall de- 
liver to his successor in office all the public moneys, books, accounts, papers 
and documents in his possession; and in case of the death of any county 
treasurer, his legal representatives shall in like manner deliver up all such 
moneys, books, accounts, papers and documents as shall come into their 
possession; provided, however, no percentage shall be allowed to the 
treasurer on any money by him received from his predecessor in office, or 
from any legal representatives of such predecessor. 

(163) Skc. 18. Every county treasurer shall make a full settlement of all 
his accounts with the county commissioners annually, said settlement to be 
governed in the manner prescribed by law; and said treasurer shall be 
credited with all sums paid for printing and publishing notices required to 
be given by him ‘in the course of his official duties, and with all sums paid 
by him for blank books, stationery and office furniture, to be paid on the 
order of the county commissioners. 

(164) Sec. 19. The county treasurer shall receive all moneys. ‘directed to 
be paid to him for licenses, specific taxes, or permits, and shall issue to 
the persons entitled thereto licenses or permits for such times, and upon 
such terms and conditions, as shall be prescribed by law. He shall file a 
statement with the clerk of the board of county commissioners on the first 
Monday of each month, and transmit a copy thereof to the Territorial 
treasurer, of the amount received by him for licenses during the preceding 
month, the persons by whom paid, and the amount paid by each. 

(165) Sec. 20. The said ‘treasurer shall also, within three days after any 
moneys shall have been paid him by the sheriff or clerk of the court, or 
otherwise by due course of law, on account of fines, penalties or forfeitures, 
file with the clerk of the county commissioners a statement of the amount 
received by him, from whom received, and on what account, and imme- 
diately transmit a copy of the same to the Territorial treasurer. 


(166) Sec. 21. The county treasurer shall pay to the Territorial treasurer 
all moneys required by law to be paid by him, and shall annually, in the 
month of October in each‘year, make a full settlement with the Territorial 
treasurer, containing a statement at length of the debts, credits-and tran- 
sactions between the said officers during the preceding year, a duplicate 
copy of which settlement and statement he shall file in the office of the 
clerk of the county commissioners within Senny days after the same shall 
have been made. 

(167) SEC. 22. The treasurer shall keep his office open for the transaction 
of business from 10 o’clock A. M., until four o eee P. M., of every day in 
the year, Sundays excepted. 
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Src. 23. As added by act of 1865, repealed by act of 1877. 

(168): SEC. 24. In addition to the percentage allowed by section 23 of - 
this chapter, the county treasurer of each county shall be allowed oné dol- 
lar for each license issued by him. (Added by act of 1865.) 


An Act regulating the per centage of County Treasurers. 
[Approved February 8, 1877.] 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(169) Szetion 1. The county treasurer of Pima County in this Terri- 
tory, shall be allowed four per cent.; the county treasurer of Yavapai 
County shall be allowed four per cent.; the county treasurers of Yuma, 
Pinal, Maricopa and Mohave Counties, in this Territory, shall receive five 
per cent. on all moneys received by them as such treasurers, except on 
moneys received from a former treasurer; provided, however, that the 
treasurer of Yavapai County shall only receive one per cent. on all moneys 
received on account of sale of bonds, and shall receive no per cent. on 
moneys received from the Territorial treasurer apportioned to the county 
school fund. l 

(170) Sec. 2. All acts and parts of acts in conflict with this act are 
hereby repealed. 

SEC. 3. This act to take effect and be in force, from and after its passage. 


An Act Concerning County Treasurers, County Collectors, and Boards of Supervisors. 
[Approved October 4, 1867.] 


(171) Sxotion 1. The county collector of each county shall, on the first 
Monday in January, eighteen hundred and sixty-eight, make a settlement 
of his accounts with the county treasurer, and shall on that day turn over 
and deposit_with said treasurer all moneys, blank license and poll tax re- 
ceipts, the eebadient tax roll, and all other accounts due the county, tak-- 
ing the treasurer’s receipt therefor. 

(172) Src. 2. The county treasurer of each county shall, immediately 
after such settlement with the collector, pay over to the board of super- 
visors of his county all moneys, blank receipts, delinquent tax rolls, and all 
evidences of indebtedness to the county that may be in his possession, to- 
gether with his books ; and the chairman of the board shall give his receipt 
therefor. ` 

(173) Sec. 3. The board of supervisors shall cause the clerk of the board: 
to open an account with the county treasurer ; and the board shall pay to 
said treasurer all moneys belonging to the county, charging him with the 
same; shall also furnish and deliver to said treasurer, countersigned by the 
chairman of the board, all necessary blank receipts for county licenses and 
poll taxes, charging the same and the amount thereof to said treasurer ; 
and shall also deliver to said treasurer the delinquent tax roll, charging 
him with the amount thereof. And the county treasurer shall, on the 
same day, pay over to the county collector the delinquent tax roll, and the 
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blank license and poll tax receipts, and take his receipt therefor; and said 
collector shall proeeed to collect the taxes and licenses as required by law. . 

(174) Sec. 4, From and after the first day of January, A. D. 1868, the 
county treasurer shall return quarterly to the board of supervisors all war- 
rants canceled by him, with a statement showing to whom each warrant 
was paid, and the amount of all warrants so returned shall be -entered to 
the credit of said treasurer in his account. 

Sro. 5. It shall be the duty of the sheriff to pay to the treasurer, on 
the first of each month, all money eollected by him during the preooams 
month: 

(175) Sxc. 6. The books of account of the board of supervisors shall be 
open to inspection at all times. 

Src. 7. On or before the first day of January, A. D. 1868, and from time 
to time thereafter as occasion may require, the board of supervisors shall 
furnish to the clerk of the board, the sheriff and county treasurer all 
necessary books and blank receipts, and none other.shall be used by said 
officers than those so furnished. 

(176) Sec. 8. On and after the first day of J anuary, A. D. 1868, all 
county dues shall be paid in lawful money. l 

(177) Szo. 9. All outstanding county. warrants, and all warrants here- 
after issued by a board of supervisors, shall be paid in the order in which 
they are issued.; provided, that it shall be the duty of the county treasurer, 
whenever he shall have on hand funds to the amount of five hundred dol- 
lars, to advertise by publication in some newspaper published in his county, 
if there be one, if not by posting notices in at least three conspicuous 
places in said county, that he will redeem warrants to that amount, speci- 
fying the numbers of the warrants then in order for redemption ; 
provided further, that if any warrant so specified shall not be presented 
within ten days from the date of such advertisement, said warrants shall - 
lie over until the succeeding advertisement is made; and warrants next in 
order shall be paid on presentation. 

(178) Sze. 10. If under the provisions of the preceding section the war- 
rant next in order for payment shall exceed the sum of five hundred dol- 
lars, the treasurer shall pay the amount on hand on said warrant, indorsing 
the same thereon. ae 

(179) Seo. 11. The county treasurer shall, on the first Monday in 
January, make a full and complete statement of all moneys received, and 
from what source; and of all moneys disbursed by him, and transmit a 
copy of the same to the Territorial treasurer, and file a copy with the clerk 
of the board of supervisors. z 

(180) Szc. 12. All acts and parts of acts conflicting with the pruyasions 
of this act are hereby repealed. 

SEc. 13. This act shall take effect and be in force on and after the thirty- 
first day of December, A. D. eighteen hundred and sixty-seven. 


ai 
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An Act to authorize the County Treasurers of the several counties of this Territory to appoint ° 
. deputies. * ; 


[Approved January 28, 1878.] ~ 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(181) SEctIoN 1. That the county treasurers of the several counties of 
this Territory may, and they aré hereby authorized to appoint deputies, 
who shall have authority to do and perform all the duties of their 
principals. 

(182) Src. 2. The appointments of such deputies shall be in writing, 
and filed with the county recorder of the proper county. 

(183) Sxc. 3. Deputy county treasurers shall take the oath of office 
prescribed by law, which shall be subscribed and filed with the appoint- 
ment in the office of the county recorder. 

(184) Suc. 4. All the acts of a deputy county treasurer shall be in the 
name of the principal, and the principal and his sureties shall be liable for 
the acts of the deputy. 

Sec. 5. This act shall take effect and be in force from and after its 
passage. 


CHAPTER VII. 
Relating to Justices of the Peace and their Jurisdiction. 


This Act repeals Chapter VII of Howell Code, and is inserted in its place. 
[Approved February 7, 1871.] 


(185) Sxcrron 1. There shall be elected at the next general election two 
justices of the peace in each township in this Territory, by the qualified 
electors thereof; and in each such township containing a population of more 
than eight hundred persons, to be ascertained by the board of supervisors, 
there shall be an additional justice elected. 

(186) Sec. 2. The votes given for justices of the peace shall be canvassed 
and returned in the same manner as votes are canvassed and returned for 
other county officers ; and, upon such returns being made, the board of 
supervisors shall proceed to estimate the votes, make and deliver a 
certificate to the person or persons elected, as in the case of other county 
officers. 

(187) Sec. 3. Each justice of the peace shall hold his office for the term 
of two years, unless removed as provided by law, and until his successor is 
duly elected and qualified; justices of the peace, for the purposes of re- 
moval or supplying vacancies, shalt be considered as county officers. 

(188) Src. 4. At the general election held previously to the expiration 
of the term of office of any h of the peace, another shall be elected to 
supply his place. i 
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(189) Sc. 5. Every justice of the peace, upon the ‘expiration of his 
term of office, or upon his removal therefrom, shall, upon demand, deliver , 
to his successor in office his docket and all books and papers belonging to 
or in possession of such justice, by virtue of his office; and if any such 
justice of the peace shall neglect or refuse so to deliver such docket, books and 
papers, he shall forfeit a sum not exceeding five hundred dollars, to be re- 
covered in an action in the name of the Territory of Arizona, and shall be, 
moreover, liable to any person interested for all damages he may sustain in 
consequence of such neglect or refusal; and in case of the refusal of such 
justice to comply with the requirements of this act, he shall be deemed 
guilty of a misdemeanor, and punished accordingly. 


(190) Src. 6. The newly elected and qualified justice of the peace shall, 
upon receipt of the books and papers of his predecéssor, proceed to carry 
out all the unfinished business of his predecessor, according to law. 


(191) Sec. 7. Each justice of the peace appointed to fill vacancy, and 
each justice elected for a term, within ten days after notice of his election 
or appointment, shall take and subscribe his oath of office before some 
officer authorized to administer oaths, and file the same with the county 
recorder. 

(192) SEc. 8. Each justice of the peace, before he enters upon the duties 
of his office, and within the time limited by law for filing his official oath, 
shall execute a bond, conditioned for the faithful performance of his several 
duties, with two or more good and sufficient sureties, made payable to the 
Territory, in the penal sum of one thousand dollars, and to be approved by 
the chairman of the board of supervisors. 


‘ The condition of said bond shall be in substance as follows: 


Whereas, the above bounden hath been elected or appointed to 
the office of justice of the peace of township No. , of the county 
of , at.the general election held therein, on day 
Now, therefore, the condition of the above obligation is such, that if 
. said ~ shall well and faithfully in all things perform and execute the 
office of justice of the peace of said township during his continuance in . 
office, by virtue of said election or appointment, without fraud, deceit or 
oppression, and shall pay over all moneys that may come into his hands as 
such justice of the peace, then the above obligation to be void, otherwise to 
be and remain in full force. 


(193) Sec 9. The chairman of the board of supervisors shall indorse on 
such bond his approval of the sureties therein named, and such justice 
shall then cause the same to be filed in the office of the county recorder, 
and a copy of such bond, certified by such county recorder, under his hand 
and seal, shall be presumptive evidence of the contents and execution 
thereof. 

(194) Sec. 10. If any justice of the peace shall enter upon the execution 
of his office befere having filed his official oath or bond as aforesaid, as re- 
quired by law, he shalt forfeit the sum of one thousand dollars. 
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(195) Suc. 11. The courts held by justices of the peace in this Territory 
shall be denominated ‘‘justices’ courts,” and shall have the jurisdiction ` 
conferred: by this act. : 

(196) Suc.-12. Justices’ courts shall have jurisdiction of the following 
actions and proceedings: 

1. Of an action arising on contracts for the recovery of money only, if the 
sum claimed does not exceed three hundred dollars. 

2. Of an action for damages for injury to the person, or for taking or de- 
taining personal property, or for injuring real or personal property, if the 
damages claimed do not exceed three hundred dollars. 

3. Of an action for a fine, penalty or forfeiture, not exceeding three hun- 
dred dollars, given by statute or the ordinance of an incorporated city. 

4, Of an action upon a bond conditional for the payment of money not 
exceeding three hundred dollars, though the penalty exceed that sum, the . 
judgment to be given for the sum actually due; when the payments are to 
be made by installments, ‘an action may be brought for each installment as: 
it becomes dite. 

5. Of an action upon a surety, bond or undertaking, taken by them, 
though the penalty exceed, if the amount claimed does not exceed, three 
hundred dollars. 

6. Of an action for the foreclosure of any mortgage, or the enforcement 
of any lien on personal property, when the debt secured does not exceed 
three hundred dollars. 

7. Of an action to recover personal R when the value of such . 
property does not exceed three hundred dollars. 

8. To take and enter judgment on the confession of a defendant, when. 
the amount confessed does not exceed three hundred dollars. 

9. Of proceedings respecting vagrants and disorderly persons. 

(197) Src. 13. The jurisdiction conferred by g last section shall not 
extend, however, 

1. To a civil action in which the title to real property shall come in 
question. 

2. Nor to an action or proceeding against ships, vessels or boats, or 
against the owners or masters thereof, where the suit or proceeding is for 
the recovery of seamen’s wages for a voyage performed, in whole or in part, 
without the waters of this Territory. 

(198) Src. 14. These courts shall also have jurisdiction, | 

1. Of petit larceny. 

2. Assault and-battery not charged to have been committed upon a pub- 
lic officer in the discharge of his duties, or with intent to kill. 

3. Breaches of the peace, riots, affrays, committing a willful injury to 
property, and all misdemeanors punishable by fine not exceeding three 
hundred dollars, or imprisonment not exceeding one year, or by both such 
fine and imprisonment. 

(199) Suc. 15. There shall be no terms in justices’ cou®s; these courts 
shall always be open. 
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(200) Szo. 16. That chapter seven, Howell Code, “Of Justices of the 
Peace,” approved November 10th, A. D. 1864, and an act entitled “An act 
conferring jurisdiction on justices of the peace,” approved December 
30, A. D. 1865, be and they are hereby repealed. 

Sec. 17. This act shall take effect and be in force from and atter its 
passage. 


CHAPTER VIII. 


Concerning -Constables. 
This Act repeals Chapter VIII, Howell Code, and is inserted in its place. 
[Approved January 27, 1871.] 


(201) Szxcotron 1. There shall be elected, at the general election of each 
township, one and not more than two constables, by the qualified electors 
thereof, and who shall hold their office for the term of two years, and 
until their successors are elected and qualified. 

(202) SEC. 2. No constable shall assist in conducting any suit or pro- 
ceedings in the justices’ courts, nor purchase or be interested in any claims 
purchased for the purpose of being prosecuted in such courts, or be a pur- 
chaser or interested in the. purchase of any property sold by him, on any 
ee issued by any justice of the peace.- 


» (203) SEC. 3. Every person elected or appointed to the office of con- 


stable, before he enters upon the duties of his office, and within the time 
prescribed by law for filing his official oath, shall execute a bond, con- 
ditioned for the faithful performance of his several duties, with two or 


more good and sufficient sureties, made payable to the Territory, in the - 


penal sum of one thousand dollars, to be approvéd by the chairman of the 
board of supervisors. 
The condition of the said bond shall be in substance as follows : 


Whereas, the above bounden : hath been elected or appointed to 
the office of constable of township No. of the county of - , at 
the general election held therein, on the day of _: Now, 


therefore, the condition of the above obligation is such, that if said - 

shall well and faithfully, in ‘all things, perform and execute the office of 
constable of said township, during his continuance in office, by virtue of 
said election or: appointment, without fraud, deceit or oppression, and 
shall pay over all moneys that may come into his hands as such constable, 
then the above obligation to be void ; otherwise to be and remain in full 
force. 

(204) Suc. 4. The chairman of the board of supervisors shall indorse on 
such bond his approbation of the sureties therein named, and. shall then 
cause the same be filed in the office of the county recorder ; and a copy 
of such bond, certified by the county recorder, shall be presumptive evi- 
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dence of the contents and execution thereof, and all actions against a con- 
stable or’ his sureties, upon any such bond, shall be prosecuted within two - 
years after the expiration of the term for which the constable named there- 
in shall have been elected or appointed. 

(205) Src. 5. Constables shall serve all warrants, notices and processes 
‘lawfully directed to them, and shall pertonn such other duties as are re- 
quired of them’by law. 

(206) Src. 6. Any constable may serve any writ, process or order law- 
fully directed to him, in any township in his county. 

(207) Sec. 7. Constables shall be ministerial officers of justices of the 
peace, and shall attend upon the sessions of the district courts for their 
respective counties, when notified for that purpose by the sheriff. i 

(208) Sec. 8. That sections 1, 2, 3, 4, 5, 6 and 7, of chapter eight, 
Howell Code, «of Constables,” approved November 10th, A. D. 1864, be 
and they are hereby repealed. 

Sec. 9. This act shall take effect and be in force from and after its 
passage. 


CHAPTER IX. 
i Of the Local Administration of Counties. 


This act repeals Chapter IX of Howell Code, and is inserted in its place. 
[Approved February 7, 1873.) 


(209) SecrronN 1. There-shall be in each of the counties of this Territory 
a. board of supervisors, to consist of three members, who shall be eleeted 
in the same manner as other county officers, and to possess such qualifica- 
tions and have such powers as are hereinafter given. 

(210) Sxc. 2. Said supervisors shall be qualified electors of their respect- 
ive counties, and shall be elected at a general election ; they shall enter 
upon their duties on the first day of January subsequent to their election. 
One member of such board to hold office for the period of four years, and 
two members to hold office for the period of two years, or until their suc- 
cessors are elected and qualified, and no county or township officer shall be 
eligible to the office of supervisor. ‘The supervisors now in office in each 
county of the Territory shall, at their regular meeting in April, A. D. 1873, 
decide by lot their respective terms of office, one holding for the term of 
four years, and two holding for the term of two years, the term of office of 
each commencing on the first day of January, A. D. 1873, and hereafter, 
at each general election, two supervisors shall be elected, who shall hold 
their office, one for the term of four years, and one for the term of two 
years ; the two supervisors having the shortest term to serve shall decide 
by lot which one of them shall be chairman of the board. The two mem- 
bers of the board hereafter elected at each general election shall, at the first 
general meeting of the board after their qualification as such supervisors, 
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decide by lot which of the two shall hold for four years, and which for two 
years, and the member holding over shall be chairman of the board, and 
the county recorder shall be clerk of the board. 

(211) Suc. 3. The regular meeting of the board of supervisors shall be 
held at the county-seat of their respective counties, on the first Monday of 
- January, April, July and October of each year, and shall continue without 
final adjournment, until all the business before them is disposed of.: The 
board: shall also meet on the second onday. after each general election, to 
_ canvass election returns. 

(212) Suc. 4. If, at any time after the- final adjournment of*a regular 
meeting, the business of the county shall require a meeting of the board, 
a special meeting of the same may be called by a majority of the board ; 
the call shall be entered on the records of the board, and “the clerk shall 
give at least three days’ notice of such special meeting, to any member of 
the board not joining in the call; the call shall specify the, business to be 
. performed, and no other shall be transacted at such special meeting. 

(213) Suc. 5. A majority of the board shall form a quorum for the tran- ` 
saction of business, and all sessions of the board shall be public. The clerk 
shall keep a full and complete record of all the proceedings of the board, 
and all their proceedings shall be entered upon the records, and the vote of 
each member on every question, where there is a division, shall be entered 
upon the record; the record of the- proceedings shall be signed by the 
chairman and clerk of the board. ` , 

(214) SEC. 6. The county recorders of the several counties -in this Ter- ` 
ritory shall receive the following annual. salary, to be paid quarterly, out of 
the general ‘fund of the county, for their services, as clerks of the board of | 
supervisors of: their county, to wit: The county recorder of Pima county, 
- four hundred dollars ; the county recorder of Yavapai county, the sum of 
four hundred dollars ; the county recorder of Yuma county, the sum of 
four hundred dollars ; ; the county recorder of Maricopa county, the sum 
of four hundred dollars ; the county recorder of Mohave county, the sum 
of four hundred dollars ; and no other fees or compensation shall be allowed 
for any services connected with the services mendened as such clerk of the 
board of supervisors. i 

(215) Sec. 7. The records, books and accounts of the Board shall be 
kept at the office of the county recorder of each county, and in his care, 
and shall, at all times, be open to public. inspection, free of charge. 

(216) SEC. 8. The board of supervisors shall have power and jurisdiction 
in their respective counties : 


1.- To make orders respecting the property of the onauty: in conformity 
with any law of this Territory; and to rane: care of and preserve such 
property. 

2. To examine, settle and allow all acorns legally chargeable against 
the county, and to levy for the purposes prescribed by law, such amount of 
taxes on the assessed. value of real and persons! property in the county as 


may- be authorized ey law, è 
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3. To examine and audit the accounts of all officers having the care, 
management, collection or disbursement of any ‘money belenging to the . 
county, or appropriated by law or otherwise for its use and benefit. f 

4. To lay out, construct and manage public roads, turnpikes, ferries and 
bridges within the county, in all cases where the law does not otherwise 
provide, and to make such orders as may be necessary and requisite to 
carry their control and management into effect. i 

5. To take care of and provide for the indigent sick of theʻcounty, and 
to procure suitable medical attendance for such indigent sick. 

6. To divide the county into townships, and to change the divisions of 
the same, and to create new townships, as the convenience of the county 
may require. 

7. To establish and change election precincts, and to appoint inspectors 
and judges of election. 

8. To control and manage the property, real and personal, of the county, 
and to receive any property donated for the use and benefit of the county. 

9. To lease, or purchase any real or personal property necessary for. the 
use of the county ; provided, no purchase of real property shall be made, 
unless the value of the same be previously estimated by three disinterested 
persons, to be appointed by the probate judge. 

10. To sell at public auction, after at least thirty days’ public notice pre- 
vious to such sale, any property belonging to the county, and cause the 
same to be conveyed, applying the proceeds of such sale to the use of. the 
county. 

11. To cause to be erected and’ furnished a court-house, jail and such 
other public buildings as may be necessary for county purposes, and to 
keep the same in repair ; provided, that the contract for building any pub- 
lic buildings be let out, after at least thirty days’ previous public notice, in 
each case, of a readiness to receive proposals therefor, to the lowest respon- 
sible bidder, who will give sufficient security for the performance of any 
contract awarded to him, and such board may reserve'the right to reject 
any and all bids. 

12. To control the prosecution or defense of all suits to which the 
county is a party. 

13. To extend by resolution the time fixed by law, in which the sheriff, 
as tax collector, shall make his return to the county treasurer; but such 
extension shall ‘iin no instance exceed thirty days beyond the time fixed by 
general law for such return. i 

14. To establish such rules and regulations in reference to the manage- 
ment of the interests and’ business concerns of the county, and in reference 
to the mode of proceedings before such board, as they shall deem necessary 
and proper, in all matters not otherwise specially provided for by law. 

15. To provide suitable safes and vaults for the depository of the moneys, 
books, records and papers of the several county officers. 

16. To fill, by appointment, all vacancies in township and county offi- 
cers, unless otherwise provided by law. 
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17. To do and perform all such .other acts and things as may be neces- 
sary to the full discharge of the powers and jurisdiction conferred on the 
` board. l o . 

(217) Sxc. 9. The books, records and accounts of the board of supervi- 
sors shall be deposited with the county recorder, and shall be open with- 
out charge to the examination of any person. It shall be the duty of the 
clerk to designate upon every account, upon which any sum shall be 


audited and allowed by the board, the amount so audited and allowed, and - 


the charges for which the same was allowed. 

(218) Src. 10. If, upon any settlement with the treasurer, or" upon any 
examination of the accounts and affairs of his office, or at any other time, 
the board of supervisors of any county shall find that such treasurer has 
lost, used, misapplied or converted to his own use, any of the public 
moneys, papers, or vouchers which shall have come into his possession as 
such treasurer, and they shall be of opinion that the public interest requires 
it, they shall immediately enter into and take possession of all the moneys, 
books, papers, vouchers, effects and property pertaining to said office of 
treasurer, and make a true statement and inventory thereof, which state- 
ment and inventory shall be filed with the clerk of said board, and entered 
at large upon their records. They shall then, by order entered upon their 
records, suspend such treasurer, and appoint some suitable person to fill 
the office of treasurer until the charges against the treasurer so-suspended 
shall be determined ;. and the person so appointed treasurer shall give the 
bond and take the oath of office in the same manner, and within the time 
required by law of persons appointed to the office of treasurer. Immedi- 
ately upon the suspension of a treasurer from office, the board of supervisors 


shall notify the district attorney of the county of their action in the pre-” 


mises, and it shall be his duty to institute proceedings, as soon as practi- 
cable, in such court or before such officer as may have jurisdiction of the 
matter, for the removal of such treasurer so.suspended from office. If, 
upon a final hearing before a court or officer having jurisdiction of the 
subject matter, such treasurer be exonerated, and be not removed from his 
office of treasurer, the court or officer before whom the cause is heard shall 
by order restore such treasurer to his said office, and he shall be allowed, as 
taxable costs against the county, the amount of fees and perquisites re- 
ceived by his successor in office during his suspension, together with his 
costs and disbursements necessarily expended in the defense of such pro- 
ceeding, which costs and fees shall be a. county charge, and he may again, 
forthwith, enter upon the discharge of the duties of his office as treasurer, 
and the person so appointed during his suspension shall-at once turn over to 
such treasurer all the moneys, books and property of said office in his 
hands and take receipts therefor. o 
(219) Sec. 11. Upon the death or absconding of any county treasurer, 
the said board shall take the same proceedings in regard to the moneys and 
effects of his office, and the statement and inventòry thereof, as is provided 
in the next preceding séction, and shall retain the same yntil a successor of 
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such treasurer is elected or appointed, and upon the qualifying of such 
treasurer, said moneys, books and effects shall be turned over to him. 

(220) Sec. 12. The board of supervisors shall cause to be prepared 
within the jail of their respective counties so many cells for the confinement 
of convicts as may be deemed necessary. 

(221) Sec. 13. The said board of supervisors shall have power to estab- 
lish, by name or number, election precincts within their respective counties, 
whenever, Ist. A territory shall contain twenty or more legal voters, living 
in proximity to each other, and at a distance of more than six miles from any 
other precinct established by law. 2d. When application shall be made to 
such board by eight or more of such legal voters to have such election pre- 
cinct established. 

(222) SEC. 14. Whenever the requirements of the preceding section shall 
have been complied with, the board may grant the application and establish 
such election precinct. 

(223) Sec. 15. Every precinct thus established shall remain, until altered 
or discontinued by said board, and at each general election held therein, 
after such precinct shall be established, the qualified electors thereof may 
elect one justice of the peace and one constable for such precinct. 

(224) Sec. 16. No election precinct shall be.considered a body politic 
and corporate for any purpose whatever, nor shall they have or exercise any 
powers, except such as are expressly given by law. 

(225) Sec. 17. The board of supervisors may require any officer whose 
salary or compensation is paid by the county, to make report under oath to 
them on any subject or matter connected with the duties of his office, and 
may require such officers to give such bonds, or further additional bonds, 
as shall be reasonable or necessary for the faithful performance of their re- 
spective duties; and any such officer, who shall neglect or refuse to make 
such report, or to give such bond within ten days after being so required, 
may be removed from office by such board, and the office declared vacant, 
and such board may fill such vacancy for the unexpired portion of the 
time for which such officer was elected or appointed; provided, that 
the provisions of this section shall not apply to the office of probate judge. 


(226) Src. 18. Whenever any member of said board of supervisors is 
pecuniarily interested in any question before them, the probate judge shall 
act as a member of such board, and for such purpose shall possess all the 
powers, and be subject to all the liabilities, of any member of said board. 

(227) Sec. 19. The board of supervisors shall act as a board of equal- ` 
ization in their respective counties. 

(228) Sxc. 20.. The board of supervisors shall also act as a board of 
~ canvassers, and declare the election returns, and cause a certificate of elec- 
tion to be given by the clerk to any person whom they shall find to have 
been legally elected to any county, township or precinct office within the 
county; provided, that the probate judge shall canvass the election returns 
as to supervisors, and shall cause the clerk to give to each person elected i 
the office of superyisor a certificate of election. 
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(229) SEC. 21. The said board may authorize the sheriff of the proper 
` county to offer a reward, not exceeding five hundred dollars in any one 
case, for the apprehension of any person convicted of, or charged with, the 
commission of a crime, and who is at large. 

(230) SEC. 22. All expenses incurred by any of said boards, under the 
provisions of this act, shall be chargeable to the proper county; and shall be 
audited and paid the same as other claims against the county. 

(231) Sxc. 23. All vacancies in county and township offices, except that 
of probate judge, shall be filled by appointment of some suitable person to 
fill such office by the board _of supervisors, such persons so appointed to 
hold office until the next succeeding election, or until their successors are 
elected and qualified. 

(232) Suc. 24. A copy of any prosedi required by law to be filed, or 
recorded by the clerk of said board of supervisors, duly certified by such 
clerk, shall be deemed and taken to be prima facie evidence of the con- 
tents thereof, in all courts and places within this Territory. . : 

(233) SEC. 25. Hach member of said board shall be allowed a compensa- 
tion of five dollars per day for his services while in actual attendance at the 
sittings of said board upon the business of the county; and twenty cents 
per mile for each mile traveled in going to and returning from the place of 
meeting; to be audited and paid by the county; provided, the total per 
diem of each supervisor shall not exceed the sum of three hundred and fifty 
dollars for any one year, and that no mileage shall be allowed or paid ex- 
cept for traveling to and from regular quarterly meetings of the board.* 

(234) Suc. 26. The said board of supervisors shall not audit and allow 
their own accounts, but the same shall be audited and allowed by the pro- 
bate judge of their respective counties. 

(235) Sec 27. Nothing herein contained shall abridge the powers or | 
duties of any board of supervisors or any member thereof, which they may ` 
possess under any other law of this Territory, and not provided for in this 
act. 

(236) Sec. 28. All persons elected to the office of supervisor of any 
county of this Territory shall take the oath of offiée within ten days before 
their term of office shall commence, and any person appointed to such office , 
shall take such oath within ten days after they receive notice of their ap- 
pointment. 

(237) Sec. 29. Chapter IX. of the Howell Code, entitled, ‘< ot the local 
administration of counties,” and ‘An act creating a board of supervisors in 
the several counties of the Territory,” approved December 30, 1865, and 
“An act to amend section six of an act entitled ‘an act creating a board of 
superyisors in the several counties of the Territory,” approved February 18, 
1871, are hereby repealed. i 

Sc. 30. This act shall be in force from and after its passage. 

"As amended by act of 1877. 
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CHAPTER X. 
Of Crimes and Punishments. 
FIRST DIVISION. 
Persons capable of committing Crime. 


(238} SEcTIon 1. In every crime or public offense there must be a union 
or joint operation of act and intention, or criminal negligence. ‘ 

(239) Src. 2. Intention is manifested by the circumstances connected 
with the perpetration of the offense, and the sound mind and discretion of 
the person accused. 

(240) Sec. 3. A person shall be considered of sound mind who is neither 
an idiot nor lunatic, nor affected with insanity, and who hath arrived at 
the age of fourteen years; or before that age, if such person know the 
distinction between good and evil. 

(241) Src. 4. An infant under the age,of fourteen years shall not be 
found guilty of any crime. 

(242) Sec. 5. An idiot shall not be found guilty or punished for any 
crime with which he or she may be charged. 

(243) Sec. 6. Any person counseling, advising, or encouraging an infant 
under the age of fourteen years, a lunatic, or idiot, to commit any offense, 
shall be prosecuted for such offense, when committed, as principal, and if 
found guilty shall suffer the same punishment that would have been 
inflicted on such person counseling, advising, or encouraging as aforesaid, 
had he or she committed the offense directly, without the intervention of 
such idiot, lunatic or infant. 

(244) Src. 7. A married woman, acting under the threats, command or 
coercion of her husband, shall not be found guilty of any crime not punish- 
able with death ; provided, it appear from all the facts and circumstances 
of the case that violent threats, command or coercion were used; and in 
such case the husband shall be prosecuted as principal, and receive the pun- 

sishment which would have otherwise been inflicted on the wife if she had 
been found guilty. 

(245) Sec. 8. Drunkenness shall not be an excuse for any crime, unless 
such drunkenness be occasioned by the fraud, contrivance or force of some 
other person or persons, for the purpose of causing the perpetration of an 
offense, in which case the person or- persons so causing said drunkenness for 
such malignant purpose shall be considered principal or principals, and 
suffer the same punishment as would have been inflicted on the person or 
persons committing the offense, if he, she or they had been possessed of 
sound reason and discretion. 

(246) Sec. 9. All acts committed by misfortune or accident shall not be 
deemed criminal when it satisfactorily appears that there was no evil design 
or menton, or culpable negligence. 
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(247) SEC. 10. A person committing a crime not punishable with death, 
under threats, or menaces which sufficiently show that his or her life was-in 
danger, or that he or she had reasonable cause to believe, and did believe, 
that his or her life was in danger, shall not be found guilty; and such 
threats or menaces being proved and established, the person or persons 
compelling, by such threats or menaces, the commission of the offense, 
shall be considered as principal or principals, and suffer the same punish- 
ment as if he or she had perpetrated the offense. 


‘SECOND DIVISION. 


Accessories in Crimes. a 


(248) Sec. 11. An accessory is he or she who stands by and aids, abets 
or assists ; or who, not being present aiding, abetting, or assisting, hath 
advised and encouraged the perpetration of the crime. He or she who thus 
aids, abets or assists, advises or encourages, shall be deemed and considered 
as principal, and punished accordingly. . 

(249) Sec. 12. An accessory after the fact is a person who, after full 
knowledge that'a crime has been committed, conceals it from the magis- 
trate, or harbors and protects the person charged with or found guilty of 
the crime. Any person being found guilty of being an accessory after the 
fact shall be imprisoned for any term not exceeding two years, and fined in 
a sum not exceeding five thousand dollars, to be regulated by the circum- 
stances of the case and the enormity of the crime. 


THIRD DIVISION. : 
Who may be a Witness in Criminal Cases. 


(250) Sec. 13. The party or parties injured shall in all cases be compe- 
tent witnesses ; the credibility of all such witnesses shall be left to the j e jwy, 
as in other cases. 

Suc. 14. [Repealed by act of 1871.] l : 

(251) SEc. 15.. The solemn affirmation vf witnesses shall be deemed 
sufficient. A false and corrupt affirmation shall subject the witness to all 
the penalties and punishments provided for those who commit - willful and 
corrupt perjury. 
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FOURTH DIVISION. 


Crimes against the Government and People. 


(252) Suc. 16. Crimes against the government and people shall consist 
of treason and misprison of treason, and can be committed only by persons 
owing allegiance to the Territory. 

(253) Src. 17. Treason against the Territory shall consist:only in levying 
war against it, adhering to its enemies, or giving them aid and_comfort. 
No person shall be convicted of treason unless on the evidence of two wit- 
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nesses to the same overt act, or confession in open court. The punishment 
of treason shall be death. When the overt act of treason shall be committed 
without the limits of this Territory, the person charged therewith may be 
arrested, tried and punished in any county of this Territory within the 
limits of which he may be found, and the offense may be charged to ‘have 
been committed in the county where he may be arrested. 

(254): Sxc. 18. Misprison of treason shall consist in the knowledge and 
concealment of treason, without otherwise assenting to or participating in 
the crime. Any person being found guilty thereof shall be punished by 
- confinement in the Territorial prison for any term not exceeding five years. 


FIFTH DIVISION. 


Offenses against the Persons of Individuals. 


(255) Sec. 19. Murder is the unlawful killing of a human being, with 
malice aforethought, either express or implied. The unlawful killing may 
be effected by any of the various means by which death may be occasioned. 

(256) Src. 20. Express malice is that deliberate intention unlawfully to 
take away the life of a fellow-creature which i is manifested by ema cir- 
cumstances capable of proof. 

(257) Src. 21 Malice shall be implied when no considerable rin 
appears, or when all the circumstances of the killing show an abandoned 
and malignant heart. Al murder which shall be perpetrated by means of 
poison or lying in wait, torture, or by any other kind of willful, deliberate 
and premeditated killing, or which shall be committed in the perpetration 
or attempt to perpetrate any arson, rape, robbery or burglary, shall be 
deemed murder of the first degree, and all other kinds of murder shalt be 
deemed murder of the second degree ; and the jury before whom any per- 
Son charged with murder shall be tried, shall, if they find such person 
guilty thereof, designate by their verdict whether it be murder of the first 
or second degree ; but if such person shall be convicted on confession in 
open court, the court shall proceed, by examination of witnesses, to deter- 
mine ithe degree of the crime and give sentence accordingly. Every per- 
son convicted of murder of the first degree shall suffer death, and every 
` person convicted of murder of the second degree shall suffer imprisonment 
in the Territorial prison for a term not less than ten years, and which may 
extend to life.* 

(258) Sec. 22. Manslaughter is the unlawful killing of a human being 
without malice expressed or implied, or without any mixture of delibera- 
tion.: It must be voluntary, upon a sudden heat of passion, caused by a 
provocation apparently sufficient to make the passion irresistible or invol- 
untary in the commission of an unlawful act, or a lawful act without due 
caution or circumspection. 

(259) Sec. 23. In cases of voluntary manslaughter there must be a seri- 
ous and ‘highly provoking injury inflicted upon the person killing, suff- 
cient to excite an irresistible passion in a reasonable person, or an attempt 


*As amended by act of 1878. 
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by the person killed to commit a serious personal injury on the person 
killing. 

(260) Sec. 24. The killing must be the result of that sudden, violent 
impulse of passion supposed to be irresistible ; for if there should appear 
to have been an interval between the assault or provocation given and the 
killing, sufficient for the voice of reason and humanity to be heard, the 
killing shall be attributed to deliberate revenge and punished as murder. 

(261) Sze. 25. Involuntary manslaughter, shall consist in the killing of a ` 
human being without any intent so to do; in the commission of an unlaw- 
ful act, or a lawful act, which probably might produce such a consequence, 
in an unlawful manner ; provided, that where such involuntary killing shall 
happen in the commission of an unlawful act, which in its conséquences 
naturally tends to destroy the life of a human being, or ig committed in the 
prosecution of a felonious intent, the offense shall be deemed and adjudged 
to be murder. 

(262) Suc. 26. Every person convicted of the crime of manslaughter 
shall be punished by imprisonment in the Territorial prison for a term of 
not less than one nor more than five years. * 

(263) Suc. 27. In order to make the killing either murder or marti- 
slaughter, it is requisite that the party die within a year and a day after the 
stroke received, or the cause of death administered ; in the computation of 
which the whole of the day on which the act was done shall be reckoned 
the first. 

(264) Sec. 28. If the injury be inflicted in one county aa the party die 
within another county or without the Territory, the accused shall be tried 
in the county where the -act was done, or the cause of death adminis- 
tered. If the party killing shall be in one county, and the party killed be 
. in another county, at the time the cause of death shall be administered, 
the accused may be tried in either county. 

(265) SEC. 29. Justifiable homicide is the killing of a human being in 
necessary self-defense, or in defense of habitation, property or person, 
against one who manifestly intends or endeavors, by violence or surprise, 
to eommit a felony, or against any person or persons who manifestly in- 
tend and endeavor, in a violent, riotous or tumultuous manner, to enter 
the habitation of another for the purpose of assaulting or offering personal 
violence to any person dwelling or-being therein. 

(266) Suc. 30. A bare fear of any of these offenses, to prevent which the | 
‘homicide is alleged to have been committed, shall not be sufficient to. 
justify the killing. It must appear that the circumstances were sufficient 
to excite the fears of a reasonable person, and that the party killing acted 
, under the influence of those fears, and not in a spirit of revenge. - 

(267) Suc. 31. If a person kill another in self-defense, it must appear 
‘that the danger was so urgent and pressing that, in order to save his own 
life, or prevent his receiving great bodily harm, the killing of the other 
was absolutely necessary ; and it must appesi also, that the person killed 

— *As amended by act of 1873. 
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was the assailant, or that the slayer had really and in good faith endea- 
vored to decline any further struggle before the mortal blow was given. 

(268) Sec. 32. If an officer in the execution of his office in a criminal - 
case, having legal process, be resisted and assaulted, he shall be justified if 
he kill the assailant. If an officer or private person attempt to take a per- 
son charged with felony, and he or they be resisted in the endeavor to take 
the person accused, and to prevent the escape of the accused, and by rea-- 
son of such resistance he or she be killed, the officer or private person so 
killing shall be justified ; provided, that such officer or private person pre- 
vious to such killing shall have used all reasonable efforts to take the ac- 
cused without-success, and that from all probability there was no prospect 
of being able to prevent injury from such resistance, and the consequent 
escape of such person. 

(269) Sec. 33. Justifiable homicide may also consist in unavoidable 
necessity, without any will or desire, and without any inadvertence or neg- 
ligence in the party killing. An officer who, in the execution of public 
justice, puts a person to death in virtue of a judgment of a competent court 
of justice, shall be justified. The officer must, however, in the perfor- 
mance of his duty, proceed according to the sentence and the law of the 
land. > 

(270) SEC. 34. Excusable homicide by misadventure is when a person is 
doing a lawful act, without any intention of killing, yet unfortunately kills 
another ; as where a man is at work with an ax, and the head flies off and 
kills a bystander; or where a parent is moderately correcting his child, or 
‘a master his servant or scholar, or an officer punishing a criminal, and 
happens to occasion death, it is only a misadventure, for the act of correc- 
tion is lawful; but if a parent or master exceed the bounds of moderation, 
or the officer the sentence under which he acts, either in the manner, the | 
instrument, or quantity of punishment, and death ensue, it will be man- 
slaughter or murder, according to the circumstances of the case. 

(271) Sec. 35. All other instances which stand upon the same footing of 
reason and justice as those enumerated, shall be considered justifiable or 
excusable homicide. 

(272) Sec. 36. The homicide appearing to be justifiable or excusable, 
the person indicted shall, upon his trial, be fully acquitted and discharged. 

(273) Sec. 37. The killing being proved, the burden of proving circum- 
stances of mitigation, or that justify or excuse the homicide, will devolve 
` on the accused, unless the proof on the part of the prosecution sufficiently . 
manifests that the crime committed only amounts to manslaughter, or that 
the accused was justified or excused in committing the homicide. . 


(274) Src. 38. If any woman shall endeavor, privately, either by herself $ 
or the procurement of others, to conceal the death of any issue of her body, 
male or female, which, if born alive, would be a bastard, so that it may not ` 
come to light, whether it shall have been murdered or not, every such 
mother being convicted thereof shall suffer imprisonment in the county jail 
for a term not exceeding one year; providéd, however, that nothing herein 
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contained shall be so construed as to prevent such mother from being in- 
dicted and punished for the murder of such bastard child. 

(275) Seo. 39. The distinction between petit treason and murder is 
abolished. Any person who might- have been indicted for petit treason | 
shall hereafter be indicted for murder, and, if convicted, punished packs 
ingl 

(276) SEC. 40. If any person shall,. by previous appointment or agree- 
ment, fight a duel, and, in so doing, shall kill his antagonist or. any person 
or persons, or shall inflict such wound as that the injured shall die thereof 
within one year thereafter, every such offender, his second, as well as the 
second of the person killed, and all aiders, abettors and counselors, being 
thereof duly convicted, shall be punished by imprisonment in the Terri- 
torial prison. for any term not exceeding five years nor‘less than one year. 

(277) SEC. 41. If any person shall hereafter-challenge another to fight a 
duel with any deadly weapon, or in any manner whatever, the probable 
issue of which might result in the death of either, or if any person shall 
accept a challenge or agree to fight a duel, every person so offending shall, 
upon conviction thereof, be punished by imprisonment in the Territorial 
prison for any term not exceeding three years nor less than one year, and — 
be fined in a sum not exceeding one thousand dollars. 

(278) Suc. 42. If any person shall willingly and knowingly carry or de- 
liver any written challenge, or verbally deliver any message intended as or 
purporting to be a challenge, or shall be present at the fighting of any duel 
as aforesaid as a second, or aid or give countenance thereto, such person, 
_ being duly convicted thereof, shall be punished by imprisonment in the’ 
Territorial prison for any term not exceeding three years nor less than one 
year, and be fined in asum not exceeding one thousand dollars. 

(279) Sec. 43. If any person shall post another, or in writing or print 
shall use any reproachful or contemptuous language to or concerning an- 
other, for not fighting a duel, or for not sending or accepting a challenge, 
he shall be’ imprisoned in the county jail for a term not exceeding six 
months, and fined in any sum not exceeding one théusand dollars. . 

(280) Sec. 44. If any person shall, without deadly weapons, upon 
previous concert and agreement, upon any wager, or for money or any otlier 
reward, fight one with another, upon conviction thereof, they, or either or 
any of them, and all persons present aiding and abetting, shall be punished 
by imprisonment in the Territorial prison for a term not exceeding two 
years. Should death ensue to any person in such fight, the person or per- 
sons causing such death shall be punished by imprisonment in the Terri- 
torial prison for a term not more than ten nor less than three years. 

(281) Sec. 45. Every person who shall willfully and maliciously admin- 
ister or cause to be administered to or taken by any person any poison or 
other noxious or destructive substance or liquid, with the intention to cause 
the death of such person, and being thereof duly convicted, shall be pun-, 
ished by imprisonment in the Territorial prison for a term not less than ten 
years, and which may extend to life. And every person who shall admin- 
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ister or cause to be administered or taken any medicinal substances, or shall 
use Or cause to be used any instruments whatever, with the intention to 
procure the miscarriage of any woman then being with child, and shall be 
thereof duly convicted, shall be punished by imprisonment in the Terri-. 
torial prison for a term not less than two years nor more than five years; 
provided, that no physician shall be affected by the last clause of this sec- 
tion who, in the discharge of his professional duties, deems it necessary to 
produce the miscarriage of any woman in order to save her life. 

(282) Src. 46. Mayhem consists in unlawfully depriving a human being 
of a member.of his or her body, or disfiguring or rendering it useless. If 
any person shall unlawfully cut out or disable the tongue, put out an eye, 
slit the nose, ear or lip, or disable any limb or member of another, or shall 
voluntarily and of purpose put out an eye or eyes, every such person shall 
be guilty of mayhem, and, on conviction, shall be punished by imprison- 
ment in the Territorial prison for a term not less than one nor more than 
five years. 

(283) Sc. 47. Rape is an act of sexual intercourse, E with a 
female, not the wife of the perpetrator, under either of the following cir- 
cumstances : 

First. Where the female is under the age of ten years. 

Second. Where she is incapable, through lunacy, or any other unsound- 
ness of mind, whether temporary or permanent, of giving legal consent. 

Third. When she resists, but her resistance is overcome by force or vio- 
lence. 

Fourth. Where she is prevented from resisting by threats of immediate 
and _ great bodily harm, accompanied by apparent power of execution, or by 
any intoxicating narcotic, or anesthetic substance, administered by or with 
the privity of the accused. 

Fifth: Where she is at the time unconscious of the nature of the act, 
and this is known to the accused. 

Sixth. Where she submits, under the belief that the person committing ` 
the act is her husband, and this belief is induced by any artifice, pretense 
or concealment practiced by the accused, with the intent to induce such 
belief. * | 

Any person or person who shall be E guilty of the crime of rape 
shall be punished by imprisonment in the Territorial prison for a term not 
less than five years, and which may extend to life.t 


(284). Sec. 48. The infamous crime against nature, either with man or 
beast, shall subject the offender to be punished by imprisonment in the 
Territorial prison for a term not less than five years, and which may extend 
to life. 

(285) SEC. 49. An assault is an unlawful attempt, coupled with a present 
ability, to commit a violent i injury on the person of another. 

(286) Sec. 50. An assault, with an attempt to ‘commit murder, rape, 
mayhem, robbery or larceny shall subject the offender to imprisonment in 


*As amended by act of 1875. tAs amended by act of 1875. 
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the Territorial prison for a term not less than one year nor more than four- ` 


teen years. An assault with a deadly weapon, instrument or other thing, 
with an intent to inflict upon-the person of another a bodily injury, or to 
put him in fear, or compel him, by fear. or threats, to obey any unlawful 
order or command, where no considerable provocation appears,.or where 
the circumstances of the assault show an abandoned and malignant heart, 
shall subject the offender to imprisonment in the Territorial prison not ex- 
ceeding two years, or to a fine not exceeding ‘five thousand dollars, or to 
both such fine and imprisonment. 


(287) Suc. 51. Assault and battery is the unlawful beating of another, | 


and a person duly convicted thereof shall be fined in any sum not exceed- 
ing one thousand dollars, or imprisoned in the county jail not exceeding 
one year. 

(288) Suc. 52. False imprisonment is the unlawful violation of the per- 
sonal liberty of another, and consists in confinement or detention without 
sufficient legal authority. Any person convicted of false imprisonment 


shall pay all damages sustained by the person so imprisoned, and be fined - 


in any sum not exceeding five thousand dollars, or imprisoned in the county 
jail for a term not exceeding one year. 

(289) Sc. 53. Kidnapping is the forcible abduction or stealing away of 
aman, woman or child, from his or her own country, and sending or taking 
him or her into .another. 

(290) Sec. 54. Every person who shall forcibly steal, take or arrest any 
man, woman or child, whether white, black or colored,.or any Indian in 
this Territory, and carry him or her into another county, State or Terri- 
tory, or who shall forcibly take or arrest any person or persons whatsoever, 
with a design to take him or hèr out of this Territory, without having 


established a claim, according to the laws of the United States, shall, upon - 


- conviction, be deemed guilty of kidnapping, and be punished by imprison- 
ment in the Territorial prison for any term not less than one nor more than 
ten years for each person kidnapped, or attempted to be kidnapped. 

(291) Sc. 55. Every person who shall hire, persuade, entice, decoy, or 
seduce, by false promises, misrepresentations and the like, ‘any negro, 
mulatto or colored person to go out of this Territory, or to.be takén or re- 
moved therefrom, for the purpose and with the intent to sell such negro, 
mulatto or colored person into slavery or involuntary servitude, or other- 
wise to employ him or her for his or her own use, or to the use of another, 
without the free will and consent of such negro, mulatto or colored person, 
shall be deemed to have committed the crime of kidnapping, and, upon 
conviction .thereof, shall be punished as in the next preceding section 
specified. 


SIXTH DIVISION. | 
Offenses against Habitations and other Buildings. 
(292) Sc. 56. Every person who shall willfully and maliciously burn, or 


cause to be burned, any dwelling-house, kitchen, office, shop, barn, stable, 
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storehouse, warehouse or other building, the property of any other person, 
or any church, meeting-house, school-house, state-house, court-house, 
workhouse, jail or other public building, or any ship, vessel, boat or other 
water craft, or any bridge, of the value of fifty dollars or more, erected 
across any of the waters of this Territory, such person so offending shall be 
deemed guilty of arson, and upon conviction thereof shall be punished by 
. Imprisonment in the Territorial prison for a term not less than one year 
nor more than ten years; and should the life or lives of any person or per- 
sons be lost in consequence of any such burning as aforesaid, such offender 
shall be deemed guilty of murder, and shall be indicted and punished 
accordingly. 

(293) SEC. 57. Every person who shall willfully and maliciously set fire 
to any of the buildings or other property described in the foregoing séction, 
with the intent to burn or destroy the same, upon conviction thereof shall 
be punished by imprisonment in the Territorial prison for any term not 
exceeding two years. 

(294) Src. 58. Every person who shall in the night-time forcibly break 
and enter, or without force (the doors and windows being open) enter into 
any dwelling-house, or any other house whatever, or tent, or vessel, or other 
water craft, with the intent to commit murder, robbery, rape, mayhem, 
larceny or other felony, shall be deemed guilty of burglary, and upon con- 
viction thereof shall be punished by imprisonment in the Territorial prison 
for a term not less than one nor more than ten years. 


| 


SEVENTH DIVISION. 


| ` Offenses against Property. 


(295) Sec, 59. Robbery is the felonious and violent taking of money, 
goods or other valuable thing from the person of another by force or in- 
timidation. Every person convicted of robbery shall be punished by im- 
prisonment in the Territorial prison for a term of not less than five years, 
and which may extend to life. * 

(296) Sec. 60. Every person who shall feloniously steal, take and carry, 
lead or drive away the personal goods or property of another, of the value 
of fifty dollars or more, shall be guilty of grand larceny, and upon convic- 
tion thereof shall be punished by imprisonment in the Territorial peniten- 
tiary for any term not less than one year nor more than ten years.t 

(297) SEc. 61. Every person who shall feloniously steal, take and carry, 
lead or ‘drive away the personal goods or property of another, under the 
value of fifty dollars, shall be deemed guilty of petit larceny, and, upon 
conviction thereof, shall be punished by imprisonment in the county jail 
not more than six months, or by fine not exceeding five hundred dollars, 
or by both such fine and imprisonment, in the discretion of the court. f 

(298) SEC. 62. Bonds, promissory notes, bank notes, bills of exchange or 
“As amended by act of 1877. tAs amended by act of 1871. tAs amended by act of 1865. 
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other bills, orders, drafts, checks or certificates, or warrants for or concern- 
ing money, goods or property due or to become due or to be delivered; and 


any deed or writing containing a conveyance of land, or any valuable con-. 


tract in force, or any aeceipt, release or defeasance, or any other instru- 
ment whatever, shall be considered as personal goods of which larceny may 
be committed. F 

(299) Sec. 63. Every person who, for his own gain, or to prevent the 
owner from again possessing his property, shall buy or receive stolen goods, 
or anything the stealing of which is declared to be larceny, or property ob- 
tained by robbery or burglary,. knowing the same to have been so obtained, 
shall, upon conviction, be imprisoned in the Territorial prison for a term 
not exceeding five years, or punished by fine’ not exceeding one thousand 
dollars, or by both such fine and imprisonment; and every such person may 
be tried, convicted and punished as well before as after the trial of the prin- 
cipal. No person convicted of the offense specified in this section shall be 
condemned to imprisonment in the Territorial prison, unless the value of 
the thing bought or received shall amount to fifty dollars; but the same 
shall bé punished as provided in cases of petit larceny. | 

(300) Szc. 64. All property obtained by larceny, robbery or burglary 
shall be restored to the owner; and no sale, whether in good faith on the 
part of the purchaser or not, shall divest the owner of his right to such 
property. Such owner may maintain his action, not only against-the felon, 
but against any person in whose possession he may find the property. 

(301) Sec. 65. Every person who shall mark or brand, alter or deface the 
mark or brand, of any horse, mare, colt, jack, jennet, mule, or any one or 
more head of neat cattle, or sheep, goat, hog, shoat or pig, not his or her 
own property, but belonging to some other person, or cause the same to be 
done with intent thereby to steal the same, or to prevent identification 
thereof by the true owner, shall, on conviction thereof, be punished by im- 
prisonment in the Territorial prison for a term not less than one year nor 
more than ‘five years. 

(302) Sec. 66. Every servant, officer or person employed in any public 
department, station or office of the government of this Territory, or of any 
county of this Territory, or in any office of a corporate body, who shall 
embezzle, steal, secrete or fraudulently take and carry away any money, 
goods, chattels, effects, book or books of record, or of account, bond ‘or 
bonds, promissory note or notes, bank bill or notes, or any other writing or 


security for the payment of money or property of whatever description it- 


may be, being the property of said! Territory, county or corporate body, 
shall, on conviction thereof, be punished by imprisonment in the Territorial 
prison. for a term not less than one year nor more than ten years. __ 

(303) Sec. 67. If any officer or person who now is, or hereafter may be, 
intrusted by law to collect, disburse, receive or safely keep any money or 
moneys, revenue or revenues, belonging to this Territory, to the school fund 
of this Territory, to the school fund of. any county, to any county in this 


Territory, to any canal, turnpike or railroad fund of this Territory, or any 
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county thereof, or to any fund for the improvement of any public road,. 
river, creek or other water-course bordering on or within this Territory, or 
to any other fund now being or hereafter to be established by law for public 
purposes, and who shall fail or refuse to pay over all,noneys, warrants, bills, 
notes and orders which any such officer or person shall receive for disburse- 
ment and has not disbursed, or shall collect, or shall receive for safe-keep- 
ing, belonging to this Territory, to any county of this Territory, or to any 
such fund as aforesaid, when such officer or person shall be thereto required 
by law, and demand duly made by the successor or successors of such officer 
or person in office, or by the officer or person to whom such money, warrants, 
bills, notes or orders ought by law to be paid over, or his or their attorney or 
agent, duly authorized in writing, signed and acknowledged, if such de- 
mand be practicable; every such officer or person shall, on conviction 
thereof, be punished by imprisonment in the Territorial prison for a term 
not less than one year nor more than ten years; provided, that no person 
shall be imprisoned in the Territorial prison under this section unless the 
money not paid over shall amount to one hundred dollars, or if it appear 
that such failure or refusal shall be occasioned by unavoidable accident or 
loss. Every person convicted under the provisions of this section shall 
forever thereafter be disqualified from holding any office of honor, trust or 
profit in this Territory. 

(304) Suc. 68. Every person who shall fraudulently or maliciously tear, 
burn, efface, cut, or in any other way destroy, any deed, lease, bond, will, 
or any other writing sealed, or any bank bill or note, check, warrant or 
certificate for the payment of money or other thing, or other security for 
the payment of money or the delivery of goods, or any certificate or other 
public security of this Territory or of the United States, or of any State or 
Territory, for the payment of money, or any receipt, acquittance, release, 
defeasance, dischar ge of any debt, suit or other demand, or any transfer or 
assurance of money, stock, goods, chattels or other property, or any letter 
of attorney or other power, or any day-book or other book of account, or 
any agreement or contract whatsoever, with intent to defraud, prejudice or 
injure'any person or body corporate, shall, upon conviction thereof, be 
punished by imprisonment in the Territorial prison for aterm not less than 
one year nor more than five years. 


(305) Sec. 69. Every person who shall willfully or maliciously remove 
any monuments of stone, wood, or other durable material, erected for the 
purpose of. designating the corner or any other point in the boundary of 
any lot or tracts of land, or any post or stake fixed or driven in the ground 
for the purpose of designating a point in the boundary of any lot or tract 
of land, or alter the marks upon any tree, post or other monument made 
for the purpose of designating any point, course or line in the boundary of 
any lot or tract of land, or shall cut down or remove any tree upon which 
any such marks shall be made for such purpose, with the intent to destroy 
such marks, shall, upon conviction, be adjudged guilty of a misdemeanor, 
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and punished by fine not less than one hundred nor more than two thou- 
sand dollars, or- by imprisonment in the county jail not less than one 
month nor more than one year. 

(306) Sc. 70. If any clerk, apprentice or servant, or other person, 
whether bound or hired, to whom !any money, or goods, or chattels or pro- 
perty shall be entrusted by his master or employer, shall withdraw himself 
from his master or employer, and: go away with the said, money, goods, 
chattels or property, or any part thereof, with the intent to steal the same 
and defraud his master or employer thereof, contrary to the trust or confi- 
dence in him reposed by his said master or employer, or, being in the ser- 
vice of his said master or employer, shall embezzle the said moneys, goods, 
chattels or property, or any part thereof, or otherwise shall convert the 
same to his own use with like purpose to steal the same, every such person 
so offending shall be punished in the manner prescribed by law for feloni- 
ously stealing property of the value of the articles so taken, embezzled or 
converted. 

(307) Src. 71. If any bailee of any money, goods, or property shall con- 
vert the same to his own use with intent to steal the same, he shall be 
deemed guilty of grand or petit larceny, according to the amount of the 
money or value of the goods, chattels or property so converted, in the same 
manner as if the original taking had been felonious, and on conviction | 
thereof shall be.punished accordingly. 4 

(308) Src. 72. If any lodger shall take away, with intent to steal, em- 
bezzle or purloin, any bedding, furniture, goods or chattels which he is to 
use in or with his lodging, he shall be deemed guilty of grand or petit lar- 
ceny, according to the value of the property so taken, and on conviction 
shall be punished accordingly. 


EIGHTH DIVISION. 


Forgery and Counterfeiting. 


(309) Sxc.:'73. Every person who shall falsely make, alter, forge or coun- 
terfeit any record or other authentic matter of a public nature; or any 
charter, ‘letters patent, deed, lease, indenture, writing obligatory, will, 
testament, codicil, annuity, bond, covenant, bank bill or note, post note, 
check, draft, bill of exchange, contract, pr omissory note, due bill for the 
payment of money or property, receipt for money or property, power of 
attorney ; any warrant for the payment of money at the treasury, county 
order or warrant, or request for the payment of money or the delivery of © 
goods or chattels of. any kind ; or for the delivery of any instrument of 
writing, or acquittance, ae or receipt for money or goods ; or any ac- 
quittance, release or discharge for any debt, account, suit, action, demand, 
or other thing real or personal; or any transfer or assurance of money, 
stock, goods, chattels, or other property whatever; or any letter of at- 
torney, or other power to receive money or to receive or transfer stock or 
annuities, or to let, lease, dispose of, alien or convey any goods or chattels, 
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lands or tenements, or other estates, real or personal; or any acceptance or 
indorsement of any bill of exchange, promissory note, draft, order or as- - 
signment of any bond, writing obligatory, or promissory note for money or 
other property; or shall counterfeit or forge the seal or handwriting of 
another, with intent to damage and defraud any person or persons, body 
politic ior corporate, whether the said person or persons, body politic or 
corporate, reside in or belong to this Territory or not; or shall utter, pub- . 
lish, pass, or attempt to pass, as true and genuine, any of the above-named 
false, altered, forged or counterfeited matters, as above specified and de- 
scribed, knowing the same to be false, altered, forged or counterfeited, 
with intent to prejudice, damage or defraud any person or persons, body 
politic: or corporate, whether the said person or persons, body politic or 
corporate, reside in this Territory or not—every person so offending shall 
be deemed guilty of forgery, and upon conviction thereof shall be punished 
by imprisonment in the Territorial prison for a term not less than one year 
nor more than fourteen years. 

(310) Sec. 74. Every person who shall counterfeit any of the species of 
gold or silver coin now current, or that shall hereafter be current, in this 
Territory, or shall pass or give in payment such counterfeit coin, or permit, 
cause or procure the same to be uttered or passed with intent to defraud 
‘any person, body politic or corporate, knowing the same to be: counter- 
feited,; shall be deemed guilty of counterfeiting, and upon, conviction there- 
of shall be punished by imprisonment in the Territorial prison for a term 
not less than one year nor more than fourteen years. 


(311) Sec. 75. Every person who shall have in his possession, or receive 
for any other person, any counterfeit gold or silver coin or coins of the 
species now current, or hereafter to be current, in this Territory, with in- 
tention to utter or pass the same, or permit, cause or procure the same to 
be uttered or passed, with intent to defraud any person or persons, body 
politic or corporate, knowing the same to be counterfeit, and being there- 
of duly convicted, shall be punished by imprisonment in the Territorial 
prison for a term not less than one year nor more than fourteen years. 

(312) SEO. 76. Every person who shall have in his possession or shall re- 
‘ceive from any other person any forged promissory note or notes, or bank 
bills, or bills for the payment of money or property, with intent to pass the 
same, or to permit, cause or procure the same to be uttered or passed, with 
intention to defraud any person or persons, body politic or corporate, 
whether such person or persons, body politic or corporate, reside in or be- 
long to this Territory or not, knowing the same to be forged or counter- 
feited, or shall have or keep in his possession any blank or unfinished note 
or blank bill, made in the form or similitude of any promissory note or bill 
for payment of money or property, made to be issued by any incorporated 
‘bank or banking company, with intention to fill up and complete such 
blank and unfinished note or bill, or to permit or cause or procure the 
same to be filled up and completed in order to utter or pass the same, or to 


permit or cause or procure the same to be uttered and passed with intent to 
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defraud any person or persons, body politic: or corporate, whether in the 
Territory or elsewhere, shall, on conviction thereof, be punished by impri- 
sonment in the Territorial prison for a term not less than one nor more 
than fourteen years. 

(313) Sxc. 77. Every person who shall sare. pass, utter or publish, 
with an intention to defraud any other person or persons, body politic or 
corporate, either in this Territory or elsewhere, or with the like intention 
shall attempt to pass, utter or publish, or shall have in his possesion, with 
like intent to utter, pass or publish, any fictitious bill, note or check, pur- 
porting to be the bill, note, or check, or other instrument in writing, for 
the payment of money or property, of some bank, corporation, copartner- 
ship or individual, when in fact there shall be no such bank, corporation, 
copartnership or individual in existence, the said person, knowing the said 
bill, note, check or instrument in writing for the payment of money or 
property to be fictitious, shall be deemed guilty of forgery, and on convic- 
tion thereof shall-be punished by imprisonment. in the Territorial prison 
for a term not less than one nor more than fourteen years. 

(814) Sc. 78. Every person who shall make or knowingly have in his 
possession any die or dies, plate or plates, or any apparatus, paper, metal, 
` machine or other thing whatever made use of in counterfeiting the coin 
now made current, or hereafter to be made current, in this Territory, or in 
counterfeiting bank notes or bills, upon conviction thereof shall be pun- 
ished by imprisonment in the Territorial prison for a term not less than 
one nor more than fourteen years; and all such-dies, plates, apparatus, 
paper, metal or machine intended for the purpose aforesaid shall be’ de- 
‘stroyed. | ss : 

(315) Sec. 79. On the trial of any person for forging any bill. or note- 
purporting to be the bill or note of some incorporated company or bank, or 
for passing or attempting to pass, or having in possession with intent to 
pass, any such forged bill or note, it shall not be necessary to prove the in- 
corporation of such bank or company by the charter or act of ineorpora- 
tion, but the same may be proved by general reputation. 

(316) Sec. 80. Persons of skill shall be competent witnesses to prove 
that such bill or note is forged or counterfeited. 

(317) Suc. 81. Every person who shall fraudulently forge or counterfeit 
the seal of this Territory, or the seal of any court or public officer by-law 
entitled to have and use a seal, and shall make use of the same, or shall 
forge or counterfeit the signature of any public officer, or shall unlawfully - 
and corruptly and with evil intent, affix any of the said true seals to any 
commission, deed, warrant, pardon, certificate or other writing, or who 
shall have in his possession or custody any such counterfeited seal, and 
shall willfully conceal the same, knowing it to be falsely made and counter- 

feited, and shall thereof be convicted, shall be punished by imprisonment 
~ in the Territorial prison for a term not less than one nor more than four- 
teen years. 


(318) Sec. 82. That every person who shall knowingly and willfully 
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forge or counterfeit, or cause or procure to be forged or counterfeited, upon 
any goods, wares or merchandise, the private stamps or labels of any me-. 
chanic or manufacturer, with intent to defraud the purchasers or manu- 
facturers of any goods, wares or merchandise whatsoever, shall, on convic- 
tion thereof, be deemed guilty of a misdemeanor, and shall be punished by 
imprisonment in the county jail for a term not exceeding six months, or by 
a fine of not less than three hyndred nor more than six hundred dollars. 

(319) Src. 83. That any person who shall sell any goods, wares or mer- 
chandise, having thereon any forged or counterfeit stamps or labels, pur- 
porting to be the stamps or labels of any mechanic or manufacturer, know- 
ing the same to be forged or counterfeited, without disclosing the fact to 
the purchaser, shal], on conviction thereof, be deemed guilty of a misde- 
meanor, and shall be punished by imprisonmént in the county jail fora 
term not exceeding six months, or by a fine of not less than three hundred 
dollars nor more than five hundred dollars. ° 


NINTH DIVISION. 


Crimes and Offenses against Public Justice. 


(320) Src. 84. Every person, having taken a lawful oath, or made 
affirmation in any judicial proceeding, or in any other matter where, by 
law, an oath or affirmation is required, who shall swear or affirm willfully, 
corruptly and falsely, in a matter material to the issue or point in question, 
or shall suborn any other person to swear or affirm as aforesaid, shall be 
deemed guilty of perjury or subornation of perjury (as the case may be), 
and, upon conviction thereof, shall be punished by imprisonment in the’ 
Territorial prison for any term not less than one nor more than fourteen 
years. 

(321) Sec. 85. Every person who, by willful and corrupt perjury or sub- 
ornation of perjury, shall procure the conviction and execution of any 
Innocent person, shall be deemed and adjudged guilty of murder, and, 
upon conviction thereof, shall suffer the punishment of death. 

_ (822) Sec. 86. If any person or persons shall, directly or indirectly, give 
‘any sum or sums of money, or other bribe, present or reward, or any 
promise, contract, obligation or security for the payment or delivery of any 
money, present, reward or any other thing, to obtain or procure the 
opinion, judgment or decree of any judge or justice of the peace acting 
within this Territory, or to corrupt, induce or influence such judge or jus- 
tice of the peace to be more ‘favorable to one side than to the other in any 
suit, matter or cause depending or to be brought before him or them, or 
shall, directly or indirectly, give any sum or sums of money, present or re- 
ward, or any promise, contract, obligation or security for the payment or 
delivery of any money, present or reward, or other thing, to obtain, pro- 
cur2 or influence any member of the legislature, or to incline, induce or 
influence any such member of the legislature to be more favorable to one 
side than to the other on any question, election, matter or thing pending or 
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to be brought before the legislature or either house thereof, the person so 
- giving any money, bribe, présent or reward, promise, contract, obligation 
or security, with intent and for the purpose aforesaid, and the judge, jus- 
tice of the peace or member of the legislature who shall accept or receive - 
` the same, shall be deemed guilty of bribery, and, on conviction, shall be 
punished by imprisonment in the Territorial prison for a term not less than ` 
one year, and shall be disqualified from holging any office of honor, trust 
or profit in this Territory. 

(323) Sec. 87. ff any person shall, directly or indirectly, give any sum 
or sums of money, or any other bribe, present or reward, or any promise, 
contract, obligation or security for the payment of any money, present or 
reward, or any other thing, to any judge, justice of the peace, sheriff, 
coroner, clerk, constable, jailer, attorney-general, district or county attor- 
ney, member of the legislature, or-other officer, ministerial or judicial (but. 
such fées as are allowed by law), with intent to induce or influence such 
officer to appoint any person to office, or to execute any of the powers in 
him vested, or perform any duty of him required, with partiality or favor, 
or otherwise than is required by law, or in consideration that such officer 
hath appointed any person to any office, or exercised any power in him 
vested, or performed any duty of him required, with partiality or favor, or 
otherwise contrary to law, the person so giving and the officer so receiving 
any money, bribe, present, reward, promise, contract, obligation or security, 
with the intent or for the purpose or consideration aforesaid, shall be 
deemed guilty of bribery, and, on conviction thereof, shall be punished by 
imprisonment in the Territorial prison for a term not less than one year 
nor more than ten years, and shall be disqualified to hold any one of honor, 
trust or profit in this Territory. 

(324) Sec. 88. Every person who shall offer or attempt to bribe any 
member of the legislature, judge, justice of the peace, sheriff, coroner, 
clerk, constable, jailer, attorney-general, district or county attorney, or 
other ministerial or judicial officer, in any of the cases mentioned in the two 
preceding sections, and every member of the legislature, judge, justice of 
the peace, sheriff, coroner, clerk, constable, jailer, attorney-general, dis- 
trict or county attorney, or other ministerial or judicial officer, who shall 
propose or agree to receive a bribe in any of the cases mentioned in either 
of the two preceding sections, shall, on conviction, be fined in a sum not 
exceeding five thousand dollars, and shall be disqualified to hold any office 
of honor, trust or profit in this Territory. 


(325) Src. 89 If any judge, justice of the peace, sheriff, coroner, clerk, 
recorder or other public officer, or any person whatsoever, shall steal, em- 
bezzle, corrupt, alter, withdraw, falsify or avoid any record, process, charter, 
gift, grant, conveyance, bond or contract, or shall knowingly or willfully 
take off, discharge or conceal any issue, forfeited recognizance or other for- 
feiture, or shall forge, deface or falsify any document or instrument re- 
corded, or any registered acknowledgment or certificate, or shall alter, de- 
face or falsify any minute, document, book .or any proceeding whatever .of 
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or belonging to any public office within this Territory, the person so offend- 
ing, and being thereof duly convicted, shall be punished by imprisonment ^ ` 
in the Territorial prison for a term not less than one nor more than ten 
years, and be fined in a sum not exceeding five thousand dollars. 

(326) SEC. 90. Every sheriff or jailer who shall be guilty of willful inhu- 
manity or oppression to any prisoner under his care or custody, shall be 
fined in any sum not exceeding two thousand dollars, and be removed from 
office. 

(327) Sec. 91. If any officer whose office shall be abolished by law, or 
who, after the expiration of the time for which he may be appointed or 
elected, or after he shall have resigned or been legally removed from office, 
shall willfully ‘and unlawfully withhold or detain from his successor or 
other person entitled thereto by law, the records, papers, documents or 
other writing appertaining or belonging to his office, or mutilate, destroy 
or take away the same, the person so offending shall, on conviction, be pun- 
ished by imprisonment:-in the Territorial prison for a term not less than 
one year nor more than ten years. The provisions of this section shall 
apply to any person or persons who shall have such records, documents, 
papers or other writings in his, her or their possession, and shall willfully 
mutilate, destroy, withhold or detain the same as aforesaid. 


(828) Src. 92. Every person who shall falsely represent or personate an- 
other, and, in such assumed character, shall marry another, become bail or 
surety for any party in any proceeding, civil or criminal, before any court 
or officer authorized to take such bail or surety, or confess any judgment, or 
acknowledge the execution of any conveyance of real estate, or of any other 
imstrument which by law may be recorded, or do any other act in the 
course of any suit, proceeding or prosecution, whereby the person so repre- 
sented or personated may be made lable in any event to the payment of 
any debt, damages, costs or sums of money, or his rights or interests may 
in any manner be affected, shall, upon conviction, be punished by imprison- 
ment in the county jail not exceeding two years, or by fine not exceeding 
five thousand dollars. 

(829) SEC. 93. Every person who shall falsely represent or personate 
another, and in such assumed character shall receive any money or valuable 
property, of any description, intended to be delivered to the person so per- 
sonated, shall, upon conviction, be punished in the same manner and to 
the same extent as for feloniously stealing the money or property so re- 
ceived. 

(330) Szc. 94. If any person shall knowingly and willfully obstruct, 
resist or oppose any sheriff, deputy sheriff, coroner, constable, marshal, 
policeman or other officer of this Territory, or other person duly authorized, 
in serving, or attempting to serve, any lawful process or order of any court, 
judge or justice of the peace, or any other legal process whatsoever, or 
shall assault or beat any such officer or person duly authorized in serving 
or executing, or attempting to serve or execute, any order or process as 
aforesaid, or for having served or executed, or attempted to serve or exe- 
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cute, the same, every person so offending shall be fined in any sum not 
exceeding five thousand dollars, and imprisoned in the Territorial prison 
for a term not exceeding five years; provided, any officer or person whatso- 
ever that may or shall assault or beat any individual, under color of his 
commission or authority, without lawful necessity so to do, shall, on con- 
viction, suffer the same punishment. i 

(831) Sec. 95. If any person or persons shall set at liberty or rescue any 
person who shall have been found guilty or convicted of a crime, the pun- 
. ishment of which is death, such person, on conviction thereof, shall be 
punished by imprisonment in the Territorial prison for a term not less than 
one year nor more than fourteen years; and if any person or persons shall 
set at liberty or rescue any person who shall have been found guilty or 
convicted of a crime, the punishment of which is imprisonment in the Ter- 
ritorial prison, or in prison, the person so offending, on conviction thereof, 
shall be sentenced to the same punishment that would have been inflicted 
on the person so set at liberty or rescued. 

(332) Sec. 96. If any person shall set at liberty or rescue any person 
who, before conviction, stands charged or committed for any capital 
offense, or any crime punishable in the Territorial prison, such person so 
offending shall, on conviction, be fined in any sum not exceeding one thou- 
sand dollars, and imprisoned in the county jail not exceeding one year; 
and if the person rescued or set at liberty stands charged, committed or | 
convicted of any misdemeanor or other offense punishable by fine or, im- 
prisonment, or both, the person convicted of such rescue or setting at 
liberty shall suffer the same punishment that would have been inflicted 
on the person rescued or set at liberty, if he or she had been found guilty. 


(333) Src. 97. Ifany sheriff, deputy sheriff or jailer, or any person em- 
ployed by them as a guard, shall fraudulently contrive, procure, aid, con- 
nive at, or otherwise voluntarily suffer the escape of any convict in custody, 
every such person, on conviction, shall be punished by imprisonment in the 
Territorial prison for a term not exceeding ten years, and fined in a sum 
not exceeding five thousand dollars. 

(334) Sec. 98. If any person shall carry to any convict imprisoned or in 
custody, or into any county jail or other place where such convict may be. 
confined, any tool, weapon, or other aid, with intent to enable such convict 
to escape such custody or confinement, whether such escape be effected or 
not, any person so offending, on conviction thereof, shall be punished by a 
fine not exceeding five thousand dollars, and imprisonment in the Terri- 
torial prison not exceeding five years. 

(335) Sze. 99. If any person or persons ‘shall rescue another in legal 
custody on civil process, such person or persons shall, on conviction, be 
fined in any sum not exceeding one thousand dollars. i 

(836) Sec. 100. If. any person shall aid or assist a prisoner, lawfully i im- 
prisoned or detained in custody for any offense against this Territory, or 
who shall be lawfully confined by virtue of any civil process, to make his or 
her escape from imprisonment or custody, though no escape be actually 
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made; or if'any person shall convey or cause to be delivered to such pri- 
soner any disguise, instrument, or arms proper to facilitate the escape of 
such prisoner, any person so offending, although no escape or attempt to 
escape be’ actually made, shall, on conviction, be punished by fine not ex- 
ceeding five thousand dollars, and imprisonment in the county jail not 
exceeding two years. 

(337) Sec. 101. If any sheriff, coroner, jailer, keeper of a prison, con- 
stable or other officer or- person whatever, having any prisoner in his legal 
custody before conviction, shall voluntarily suffer or permit such prisoner 
to, escape or go at large, every such officer or person so offending shall, on 
conviction, be fined in any sum not exceeding five thousand dollars, and 
imprisoned in the county jail for any time not exceeding five years; pro- 
vided, that if such prisoner be in custody charged with murder or other 
capital offense, then such officer or person suffering or’ permitting such 
escape shall be punished by imprisonment in the Territorial prison, for any 
term not less than one year nor more than ten years. A negligent escape 
of a person charged with a criminal offense, before conviction, from the 
custody of any of the aforesaid officers, shall be deemed a misdemeanor, 
and punished by fine not exceeding five thonsand dollars. 


(338) Sec. 102. If any sheriff, coroner, keeper of a jail, constable or 
other officer shall willfully refuse to receive or arrest any person charged 
with a criminal offense, such sheriff, coroner, jailer, constable or other offi- 
cer so offending, shall, on conviction, be fined in any sum not exceeding 
five thousand dollars, and cS in the county jail not exceeding five 
years. 

(339) Sec. 103. Every person a a knowledge of the actual commis- 
sion of any offense punishable by imprisonment in a county jail or by fine ; 
or of any misdemeanor or violation of any statute for which any pecuniary 
or other penalty is or shall be prescribed ; who shall take any money, pro- 
perty, gratuity or reward, or any engagement or promise therefor, upon 
any agreement or understanding, express or implied, to compound or con- 
ceal any such offense or midem Apor or to abstain from any prosecution 
- thereof, or to withhold any evidence thereof, shall, upon conviction, be 
fined in any sum not excceding five hundred dollars, or imprisonment in 
the county jail not more than six months ; provided, that this section shall 
not apply to those offenses which may lawfully be compromised by aye of 
court. ` 

(340) Sec. 104. If two or more persons shall conspire either to commit 
any offense, or falsely and maliciously to indict another for any offense; or 
to procure another to be charged or arrested for any such offense; or falsely 
to move or maintain any suit; or to cheat or defraud any person of any 
property, by any means which, if executed, would amount to a cheat; or 
to obtain money or property by false pretenses; or to cheat or defraud any 
person of any property, by any means which are in themselves criminal; or 
to commit any act injurious to the public health,.to public morals, or to 

trade-ar commerce, or for the perversion or obstruction of justice, or due 
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administration of the laws, they shall, on conviction, be punished by im- 
prisonment in the county jail not more than one year, or by a fine not ex- 
ceeding one thousand dollars. 

(341) Sec. 105. No conspiracies, other than those enumerated in the last 
section, are punishable criminally. 

(342) Sxc. 106. No agreement, except to commit a felony upon thé per- 
son of another, or to commit arson or burglary, shall be deemed a cox® 
spiracy, unless some act besides such agreement be done to effect the object 
thereof by one or more of the parties to such agreement. 

(343) Suc. 107. If any person shall take upon himself to exercise or 
officiate in any office or place of another in this Territory, without being 
lawfully authorized thereto, he shall, upon conviction, be fined in any: sum 
not exceeding one thousand dollars. 

(344) Sec. 108. Embracy i is an attempt to influence a juror or jurors cor- 
ruptly to oné.side, by threats or menaces, or by promises, persuasions, en- 
treaties, money and the like. Every embracer who shall procure any juror 
to take money, property or gain, or shall corruptly influence any juror by 
persuasion, promises, entreaties, or by any other improper means, or shall 
threaten or menace any juror, shall, on conviction, be fined in a sum not 
exceeding five thousand dollars, or imprisoned in the county jail not exceed- 
ing two years; and any juror convicted of taking money, gain or profit, or 
corruptly being influenced as aforesaid, shall suffer the like imprisonment, 
and be forever disqualified to act as a juror. This section shall apply as 
well to the grand as the trial jurors. - l 

(345) Sec. 109. If any judge, justice of the peace, sheriff, coroner, con- 
stable, clerk or other officer of this Territory, ministerial or judicial, shall 
willfully or corruptly receive or take any fee or reward, to do or execute his 
duty as such officer except such as is or shall be allowed by law; or if any 
such officer shall willfully or corruptly ask or demand, as a condition prece- 
dent to the performance of his duty as such officer, any fee or reward, ex- 
cept such as shall be allowed by law, every such officer so offending: shall be 
deemed guilty of extortion, and on conviction shall be fined in any sum hot 
exceeding two hundred dollars. 

(346) Sec. 110. If any justice of the peace, or constable of the same pre- 
cinct, shall, directly or indirectly, purchase any judgment, or part thereof, 
on the docket of such justice, or any docket in his Possession, he shall, 
upon conviction thereof, be fined for each offense in any sum not less 
than one hundred dollars nor more than one thousand dollars. 

(847) Sec. 111. Every person holding or exercising any office under the 
laws of this Territory who shall, for any reward or gratuity, paid or agreed 
to be paid, grant to another the right or authority to discharge any of the 
duties of -such office, shall be deemed guilty of a misdemeanor, and, on con- 
viction, shall be fined in any sum not exceeding five thousand dollars, and 
-Shall forfeit his office and be disabled from holding such office; and every 
person who shall give, or make any agreement to give, any reward or ` 
gratuity in consideration of any such grant or deputation, shall, upon con- 
viction, be fined in any sum not exceeding i five thousand dollars. 
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(348) Sec. 112. If any person shall knowingly send or deliver any letter 
or writing threatening to accuse another of a crime or misdemeanor, or to 
expose or publish any of his infirmities or failures, with intent to extort 
money, goods, chattels or other valuable things; or threatening to maim, 
wound, kill or. murder, or to burn or destroy his house or other property, 
or to accuse another of a crime or misdemeanor, or expose or publish any 
of his infirmities, though no money, goods, chattels or valuable thing be 
demanded, such person so offending shall, on conviction, be fined in a sum 
not exceeding five hundred dollars, and imprisoned in the county jail not 
exceeding six months. 

(349) Sec. 113. Every person ai shall willfully open or read, or cause 
to be read, any sealed letter not addressed to himself, without being author- 
ized so to do, either by the writer of such letter or the person to whom it 
shall be addressed; and every person who shall maliciously publish the 
whole or any part of such letter, without the authority of the writer thereof 
or the person to whom the same shall be addressed, knowing the same to 
have been opened, shall, upon conviction, be punished by a fine not exceed- 
ing one thousand dollars. 


TENTH DIVISION. 
Offenses against the Public Peace and Tranquility. 


(350) Sec. 114. If any person, at late and unusual hours of the night- 
time, shall maliciously and willfully disturb the peace or quiet of any 
neighborhood or family by loud or unusual noises, or by tumultuous or of- 
fensive conduct, threatening, traducing, quarreling, challenging to fight or 
fighting, every person convicted thereof shall be fined in a sum not exceed- 
ing two hundred dollars, or imprisoned in the county jail not more than two 
months. 

(351) Sec. 115. If two or more persons assemble for the purpose of dis- 
turbing the public peace, or committing any unlawful act, and do not dis- 
perse on being desired or commanded so to do by a judge, justice of the 
peace, sheriff, coroner, constable or other public officer, the persons so 
offending shall, on conviction, be severally fined in any sum not exceeding 
five hundred dollars, and imprisoned in the county jail not more than six 
months. 

(352) Sec. 116. If two or more persons shall, by agreement, fight in a 
public, place, to the terror of the citizens of this Territory, the persons so 
offending shall be deemed guilty of an affray, and shall be severally fined in 
a sum not exceeding two hundred dollars, and imprisoned in the county jail 
not more than one month. 

(353) Sec. 117. If two or more persons shall assemble together to do an 
unlawful act, and separate without doing or advancing toward it, such per- 
sons shall be deemed guilty of an unlawful assembly, and, upon conviction 
thereof, shall be severally fined in a sum not exceeding two hundred dollars, 

or imprisoned in the county jail not exceeding three months. 


> 


cuaP. 10] CRIMES AND. PUNISHMENTS. -91 


(354) Sxc. 118. If two or more persons shall meet to do an unlawful act 
upon a common cause of quarrel, and make advances toward it, they shall 
be deemed guilty of a rout, and, on conviction, shall be severally fined in a 
sum not exceeding five hundred dollars, or imprisoned i in the county jail not 
more than six months. `~ 

(355) Sc. 119. Every person who shall willfully disquiet or disturb any 
congregation or assembly of people, met for religious worship, by making a 
noise, or by rude or indecent behavior, or profane discourse within their 
place of worship, or so near to the same as to disturb the order or solemnity 
of the meeting, or menace, threaten or assault any person there being, shall 
be deemed guilty of a misdemeanor, and punished by a fine not exceeding 
five hundred dollars, or by imprisonment in the county jail not exceeding 
three months. 

(356) Sze. 120. Every person who shall erect or keep a booth, tént, stall 
or other contrivance for the purpose of selling or otherwise disposing of any 
wine or spirituous or fermented liquors, or any drink of which wine, spirit- 
uous or fermented liquors form a part, within one mile of any camp or field- 
meeting for religious worship, during the time of holding such meeting, 
shall be deemed guilty of a misdemeanor, and punished by fine not exceed- ~ 
ing five hundred dollars. 

(357) Suc. 121. If any judge, justice of the peace, sheriff or other officer, 
bound. to preserve the‘ public peace, shall have knowledge of an intention on 
the part of any two persons to fight with any deadly weapon ‘or weapons, 
and such officer shall not use and exert his official authority to arrest the 
parties and prevent the duel, every such officer shall be fined in a sum not 
exceeding one thousand dollars. 

(358) Sec. 122. A libel is a malicious defamation, dinodi either by 
printing or by signs or pictures, or the like, tending to blacken the memory 
of one who is dead, or to impeach the honesty, integrity, virtue or reputa- 
tion, or publish the natural defects, of one who is alive, and thereby to ex- 
pose him or her to public hatred, contempt or ridicule; every person, 
whether the writer or publisher, convicted of. the offense, shall be fined in 
a sum not exceeding five thousand dollars, or imprisonment in the county 
jail not exceeding one year. In-all prosecutions for libel, the truth may be 
given in evidence to'the jury, and if it shall appear to the jury that the 
matter charged as libelous is true, and was published with good motives, 
and for justifiable ends,.the party shall be acquitted, and the jury shall 
have the right to determine the law and the fact. 


ELEVENTH DIVISION. 
Offenses against Public Morality, Health and Police. 


(359) Suc. 123. Bigamy consists in the having of two wives or two hus- 
bands at one and the same time, knowing that the former husband or wife 
is still alive. If any person or persons within this Territory, being married, 
or who shall hereafter marry, do at any time marry any person or persons, 
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the former husband or wife being alive, the person so offending shall, on 
conviction thereof, be punished by fine not exceeding one thousand dollars, 
and be imprisoned in the county jail not more than two years. It shall not 
be necessary to prove either of the said marriages by the register or certifi- 
cate thereof, or other record evidence, but the same may be proved. by such 
evidence as is admissible to prove a marriage in other cases, and when such 
second marriage shall have taken place without this Territory, cohabitation 
in this Territory, after such second marriage, shall be deemed the commis- 
sion of the crime of bigamy. Nothing herein contained shall extend to any 
person or persons whose husband or wife shall have been continually absent 
from such person or persons for the space of five years together, prior to the 
second marriage, and he or she not knowing such husband or wife to be liv- 
ing within that time. Also, nothing herein contained shall extend to any 
person that is or shall be, at the time of such second marriage, divorced by 
lawful authority from the bonds of such former marriage, or to any person 
where the former marriage hath been, by lawful authority, declared void. 

(360) SEC. 124. If any man or woman, being unmarried, shall know- 
ingly marry the husband or wife of another, such man or woman shall, on 
conviction, be fined not less than one thousand dollars, or imprisoned in the 
county jail not more than two years. , 

(361) Sec. 125. Persons being within the degrees of consanguinity, 
within which marriagés are declared by law to be incestuous and void, who 
shall intermarry with each other, or who shall commit fornication or 
adultery with each other, shall, on conviction, be punished by imprisonment 
in the Territorial prison not exceeding ten years. 

. (362) Src. 126. If any person shall obstruct or injure, or cause or pro- 
cure to be obstructed or injured, any public road or highway, or common 
street or alley of any city, town or village, or any public bridge or cause- 
way, or public river or stream declared navigable by law, or shall continue 
such obstruction so as to render the same inconvenient or dangerous to pass, 
or shall erect or establish any offensive trade, manufacture or business, or 
continue the same after it has been erected or established, or shall in any- 
wise pollute or obstruct any water-course, lake, pond, marsh or common 
sewer, or continue such obstruction or pollution so as to render the same 
offensive or unwholesome to the county, city, town, village or neighborhood, 
thereabouts; every person so offending shall, upon conviction, be fined not 
exceeding one thousand dollars; and every such nuisance may, by order of 
the district court, be removed and abated by the sheriff of the county. 

(363) Sec. 127. If any person or persons shall knowingly sell any flesh 
of any diseased animal, or other unwholesome provisions, or any poisonous 
or adulterated drink or liquors, every person so offending shall be fined not 
more than five hundred dollars, or imprisoned in the county jail ngt more 
than six months. 

(864) Src. 128. If any person shall intentionally deface, obliterate, tear 
down or destroy, in whole or in part, any copy or transcript, or extract 
from or of any law of the United States, or of this Territory, or any proc- 
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lamation, advertisement or notification set up at any place in this Terri- 
tory by authority of any law of.the United States or of this Territory, or 
by order of any court, such person, on conviction, shall be fined not more 
than one hundred dollars, or less than twenty dollars, or be imprisoned in 
the county jail not more than one month; provided, that this section shall 
not extend to defacing, tearing down, obliterating or destroying any law, 
proclamation, publication, notification, advertisement or order -after the 
time for which the same was by law to remain set up shall have expired. 

(365) Sec. 129. If any person shall be found having upon him or her 
any “pick-lock, crow, key-bitt or other instrument or tool, with -intent 
feloniously to break and enter into any dwelling-honse, ‘store, shop, ware- 
house or other building containing valuable property, or shall be found in 
any of the aforesaid buildings with intent to steal any money, goods and 
chattéls, every person so offending shall, on conviction thereof, be impris- 
oned in the county jail not more than two years; and if any person shall 
have upon him any pistol, gun, knife, dirk, bludgeon or other offensive 
weapon, with intent to assault any person, every-such person, on convic- 
tion, shall be fined not more than one hundred dollars, or imprisoned in 
the county jail not more than three months. 

(866) Src. 130. Every male person above eighteen years of age who shall 
neglect or refuse to join the “posse comitatus,” or power of the county, 
by neglecting or refusing to aid and assist in taking or arresting-any-per- 
son or persons against whom there may be issued any process, or by neglect- 
ing to aid and assist in retaking any person or persons who, after being 
arrested or confined, may have escaped from such arrest or imprisonment, 
or by neglecting or refusing to aid and assist in preventing any breach of 
the peace, or the commission of any criminal offense, being thereto law- 
fully required by any sheriff, deputy-sheriff, coroner, constable, judge or 
justice of the peace, or other officer concerned in the administration of jus- 


tice, shall, upon conviction, be fined in any sum not less than fifty dollars . 


nor more than one thousand dollars. 


` TWELFTH DIVISION. 


Offenses committed by Cheats, Swindlers and other Fraudulent Persons. 


(867) Sec. 131. All and every person who shall be a party to any fraudu- 
lent conveyance of any lands, tenements or hereditaments, goods or chat- 
tels, or any right or interest issuing out of the same, or to any. bond, suit, 
judgment or execution, contract or conveyance had, made or contrived 
with intent to deceive and defraud others, or to defeat, hinder or delay 
creditors or others of their just debts,-.damages or demands, or who, being 
parties as aforesaid, at any time shall wittingly: put in, use, avow, main- 
tain, justify or defend the same or any of them as true, and done, had or 
made in good faith, or upon good consideration, or shall alien, assign or 
sell any of the lands, tenements, hereditaments, goods, chattels or other 
things before mentioned, to him, her or them conveyed as aforesaid, or any 
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part thereof, he, she or they so offending shall, on conviction, be fined in 
any sum not exceeding one thousand dollars. 

(368) Sec. 132. If any person, by false representations of his own wealth 
or mercantile correspondence and connections, shall obtain a credit thereby, 
and defraud any person or persons of money, goods, chattels or any valu- 
able thing; or if any person shall cause or procure others to report falsely 
of his wealth or mercantile character, and by thus imposing upon any per- 
son or persons obtain credit, and thereby fraudulently get into possession 
of goods, wares or merchandise or other valuable things, every such 
offender shall be deemed a swindler, and, on conviction, shall be sentenced 
to return the property so fraudulently obtained, if it can be done, and 
shall be fined not exceeding one thousand dollars, and imprisoned in the 
county jail not more than six months. 

(369) Sec. 133. If any person or persons shall knowingly and designedly, 
by any false pretense or pretenses, obtain from any other person or persons 
any chose in action, money, goods, wares, chattels, effects or other valuable 
thing, with intent to cheat or defraud any such person or persons of the 
same, every person so offending shall be deemed a cheat, and, on convic- 
tion, shall be fined not exceeding one thousand dollars, and imprisoned in 
the county jail not more than one year, and be sentenced to restore the 
property so fraudulently obtained, if it can be done. 

(370) SEC. 134. Any person or persons, after once selling, bartering or 
disposing of any tract or tracts of land, town lot or lots, or executing any 
bond or agreement for the sale of any lands, or town lot or lots, who shall 
again knowingly and fraudulently sell, barter or dispose of the same tract 
or tracts of land, or town ‘lot or lots, or any part thereof, or shall know- 
ingly and fraudulently execute any bond or agreement to sell or barter or 
dispose of the same land, or lot or lots, or any part thereof, to any other 
person or persons for a valuable consideration, every such offender, upon 
conviction thereof, shall be punished by imprisonment in the Territorial 
prison not less than one nor more than ten years. 

(371) Sec. 135. If any person shall knowingly sell any goods, wares, 
‘merchandise or any valuable thing by false weights or measures, or shall 
knowingly use false measures at any mill in taking toll or payment for 
grinding corn, wheat, rye or other grains, he or she shall be deemed a com- 
mon cheat, and, on conviction, shall be fined not exceeding two hundred 
dollars, and imprisoned in the county jail not more than three months. 

(372) Sec. 136. If any debtor shall fraudulently remove his property or 
effects out of this Territory, or shall fraudulently sell, convey or assign, or 
conceal his property or effects with intent to defraud, hinder or delay his 
creditors of their just rights, claims or demands, he shall, on conviction, be 
punished by imprisonment in the county jail for any term not exgeeding 
one year, or by a fine not exceeding five thousand dollars, or by both such 
fine and imprisonment ; provided, this section shall not extend to property 
exempt from execution or other final process of a court. 

ee) SEO. 137. Any person against whom an action is pending, or 
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against whòin a judgment has Dea = for the 1 recovery of any per- 
sonal property or effects, who shall fraudulently conceal, sell or dispose of 
such property or effects, with intent to hinder, delay or defraud the person 
bringing such action or recovering such judgment, or shall, with such in- 
tent, remove such property or effects beyond the limits of the county in 
which it may be at the time of the commencement of such action or the 
rendering of such judgment, shall, on conviction, be punished as provided 
in the next preceding section. __ - 


THIRTEENTH DIVISIÓN. 


Fraudulent and Malicious Mischief. 


(374) Sec. 138. Every person who shall willfully administer any poison 
to any cattle, or maliciously expose any poisonous substance with the intent 
that the same shall be taken or swallowed by any cattle, shall, upon con- 
viction, be punished by imprisonment in the county jail not exceeding 
three years, or by fine not exceeding five hundred dollars, or by both such 
fine and imprisonment. 

(875) Suc. 139. Every person who shall torture, torment, or deprive of 
sufficient and necessary sustenance, or unmercifully or cruelly beat, muti- 
late or kill any living creature, or who shall, by his act or neglect, mali- 
ciously kill, maim, wound, injure, torture or cruelly beat any animal ° 
belonging to himself or another; or who shall in carrying or transporting, 
or causing to be carried or transported, any living creature, unmercifully 
torture, injure, torment, beat, wound, or cause unnecessary pain and suffer- 
ing to any living creature, shall, upon conviction, be punished by a fine 
of not less than ten dollars, nor more than three hundred dollars, or by 
imprisonment in the county jail for a period of not less than ten days, nor 
more than three months; provided, that the provisions of this section 
shall not be deemed or construed to interfere with the right to destroy any 
venomous reptiles or animals, or any animal known as dangerous to life, 
limb or property, or to interfere with the right to kill all animals, fowls or 
fish used for food, or to interfere with any scientific or physiological ex- 
periments, conducted or prosecuted for the advancement of science or 
medicine. It shall be, and is hereby made the duty of each sheriff, con- 
stable, marshal, policeman, justice of the peace and village recorder within 
this Territory, to enforce the provisions of this act, when brought to their 
attention or knowledge. * 

(876) Src. 140. Every person who shall willfully, unlawfully and mali- 
ciously break, destroy.or injure ih door-window of any dwelling-house, 
shop, store, or other house or building, or sever therefrom, or from any 
gate, fence or inclosure, or any part thereof, any material of which it is 
formed, or sever from the freehold, any produce thereof, or anything at- 
tached thereto, or pull down, injure or destroy any gate, post, railing or 
fence, or any part thereof, or cut down, lap, girdle, or otherwise injure or 
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destroy any fruit or ornamental or shade tree, being the property of an- 
other, shall, on conviction, be fined not more than two hundred dollars, or ~ 
imprisoned in the county jail not exceeding six months. 

(37 7) Src. 141. Every person who shall willfully and maliciously burn, 
injure or destroy any pile or raft of wood, plank, boards or other lumber, 
or any part thereof, or cut loose or set adrift any such raft or part thereof, 
or shall cut, break, injure, sink or set adrift any boat, canoe, skiff or other 
vessel or water craft, being the property -of another, shall, on conviction 
thereof, be punished by fine not exceeding five hundred dollars, or impris- 
onment in the county jail not exceeding six months. 

(378) Src. 142. Every person who shall willfully and maliciously cut, ` 
break, injure or destroy any bridge, mill-dam, canal, flume, aqueduct, 
reservoir or other structure erected to create hydraulic power, or to con- 
duct water for mining, manufacturing or agricultural purposes, or any 
embankment necessary to the same, or either of them, or shall willfully 
and maliciously make or cause to be made any aperture in such dam, canal, 
flume, reservoir, embankment or structure, with intent to injure or de- 
stroy the same, shall, on conviction thereof, be fined in any sum not more 
than one thousand dollars, or imprisonment at hard labor in the Territorial 
prison not more than two years, or by both such fine and imprisonment. 


(379) Sec. 143. If any person shall willfully and intentionally break 


‘down, pull down or otherwise destroy or injure, in whole or in part, any 


public jail or other place of confinement, every person so offending shall, 
on conviction, be fined in any sum not exceeding ten thousand dollars, nor 
less than the value of said jail, or other place of confinement so de- 
stroyed, or of such injury as may have been done thereto by such unlawful 
act, and be imprisoned in the Territorial prison for any term not exceeding 


` five years. 


ee 


(380) Sec. 144. If any person or persons shall willfully and intention- 
ally, or negligently and carelessly, set on fire, or cause or procure to be set 
on fire, any wood, prairies, grass or other lands or grounds in - this Terri- 
tory, every person so offending shall, on conviction before any court of 
competent jurisdiction, be fined in any sum not less than two hundred nor 
more than one thousand dollars, or by imprisonment in the county jail not 
less than ten days nor more than six months, or by both such fine and 
imprisonment, in the discretion of the jury trying the case ; provided, that 
this section shall not extend to any person or persons who shall set on fire 
any wood, prairies, grass or other lands adjoining their own farm, house, 
plantation or inclosure, for the necessary preservation thereof from acci- 
dent or injury by fire, by giving to his, her or their neighbors reasonable 
notice of such intention. 


FOURTEENTH DIVISION. 


General Provisions. 


(381) Src. 145. Every offense or act which, by common law, is declared 
to be a misdemeanor, and for which no punishment is especially prescribed, 
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shall be punished by imprisonment im the county jail not exceeding six 
months, or by fine not exceeding five hundred dollars, or by both such fine | 
and imprisonment. 

(382) Szoc. 146. Until a Territorial prison is provided, the county jail of 
each county shall be deemed a Territorial prison. 

(383) Suc. 147. A ` sentence of imprisonment in the Territorial prison 
for a term less than life suspends all civil rights of the person so sen- 
tenced, during the term of imprisonment, and forfeits all public offices, 
and all private trusts, authority and‘ power ; and the person sent to such 
imprisonment for life shall thereafter be deemed civilly dead. 

(384) Sec. 148. Where the term “‘person” is used in this chapter to 
designate the party whose property may be the subject of any offense, such 
term shall be construed to include the United States, this Territory, or 
any other State or Territory, government or county, which may lawfully 
own any property within this Territory, and all public and private corpora- 
tions as well as individuals. 

(385) Sec. 149. The provisions of this chapter shall extend to females. 

(386) Sec. 150. When any intent to injure, defraud. or cheat is required 
by law to be shown, in order to constitute any offense, it shall be sufficient 
if such intent be to injure, defraud or cheat the United States, this Terri- 
tory, or any other State, Territory or county, or the government or any 
public office thereof, or any county, city or town, or any corporation, body 
politic or private individual. 


ame e 


An Act to prevent the improper use of Deadly Weapons, and the indiscriminate use of Fire Arms in 
the towns and villages of the Territory. 


Pod 


[Approved September 30, 1867.) 


(387) SECTION 1. Any person in this Territory having, carrying, or pro- - 
curing from another person, any dirk, dirk-knife, bowie-knife, pistol, gun, 
or other deadly weapon, who shall in the presence of two or more persons 
draw or exhibit any of said deadly weapons in a rude, angry, or threaten- 
ing manner, not in necessary self-defense, or who shall in any manner un- 
lawfully use the same in any fight or quarrel, the person or persons so 
offending, upon conviction thereof, in any justices’ court in any county in 
this Territory, shall be fined in any sum, not less than one hundred nor 
more than three hundred dollars, or imprisonment in the county jail not 
less than one nor more than six months, in the discretion of the court, or 
both such fine and imprisonment, together with the costs of the prosecu- 
tion. * 

(388) SEc. 2. That any person or persons having or carrying any pistol 
or gun who shall, in the public streets or highways, discharge the same 
indiscriminately, thereby disturbing the peace and quiet, and endangering 
the lives of the inhabitants of any town or neighborhood in this Territory, 
such person or persons, upon conviction thereof, before any justice of the 
peace in the county where such offense may be committed, shall be fined in 
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any sum not less than ten nor more than fifty dollars, and imprisonment in ~ 
the county jail not less than two nor more than ten days, in the discretion 
of the justice of the peace, together with the costs of prosecution. 

(389) Sec- 3. It shall be the duty of all sheriffs, deputy-sheriffs, con- 
stables, and all peace officers and private citizens to see that the provisions 
of this act are enforced, by informing on all persons violating its provisions, 
by having them arrested and brought before the proper officer for trial and 

punishment. * 

' Sec. 4. Repealed by act of 1875. 

Sxc. 5. This act shall take effect and be in force from and after its 

passage. 


An Act to punish Vagrants, Vagabonds and Suspicious Persons. 
[Approved September 30, 1867.] 


(390) SECTION 1. All persons except Indians belonging to civilized tribes 
in this Territory, who have no visible means of support, and who within ten 
days seek neither labor nor employment when employment is offered them ; 
all persons except as aforesaid, who roam about from place to place without 
any lawful business; all persons of notoriously bad character who live with- 
out any settled home or lawful occupation,.may be arrested and committed 
to jail and sentenced to hard labor for such time as the court before whom 
they are convicted shall think proper, not exceeding ninety days. 

(391) Sc. 2. It shall be the duty of any justice of the peace,“on per- 
sonal knowledge, or upon the written complaint of any creditable citizen 
of the Territory, verified by the affidavit of the complainant, to issue his 
warrant to apprehend such person or persons, and upon due conviction to 
send such person or persons to jail, as prescribed in section one of this act. 

(392) Sec. 3. The keeper of the jail, or such other person as the sheriff 
of the county may appoint, shall be keeper of such prisoners after convic- 
tion, and shall employ them at any kind of labor that the board of super- 
visors of the county may direct, and each and every person so convicted 
shall be secured while employed outside of the county jail in such manner 
as shall prevent the escape of the said prisoner. 

(393) Sec. 4. The board of supervisors may, when for sufficient cause 
being shown to them, either on.account of the health of the prisoner, or on 
account of good behavior, remit the sentence and punishment of any per- 
son imprisoned under this act ; provided, such person shall give satisfactory 
security for good behavior in a sum not exceeding five hundred dollars, 
guaranteed by two responsible sureties, said security to be given by a bond 
to the county in which the prisoner shall be convicted, and which bond 
may be sued for and collected in the name of and for the use of said county. 

(394) Sec. 5. Appeals may be taken upon conviction to the district 
court in the same manner as is now provided by law in other cases. 

Src. 6. This act shall take effect immediately on and after its passage. 


*Ag amended by act of 1875. 
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An Act to prevent and punish the sale of Spirituous Liquors to Indians. 7 
` [Approved September 30. 1867) 


(395) SECTION 1. Any person within this Territory who shall sell or give 
spirituous liquors to any Indjan shall, upon conviction thereof, be punished 
as follows: 

(396) Sec. 2. Whenever it shall appear, by a complaint made upon the 
afidavit of the complainant, satisfactory to any justice of the peace, that 
any person has been guilty of selling or giving spirituous liquor to any In- 
dian within this Territory, and within the county or precinct where ‘such 
justice shall reside, he shall issue a warrant and cause to be arrested the 
person or persons so offending, who shall be tried before him, and if found 
guilty and convicted, the person so convicted shall be fined for the first 
offense twenty-five dollars, together with the costs, and, if convicted a 
second time, the said person so convicted shall be fined not less than fifty 
dollars, together with the costs, and imprisoned m the county jail for a 
period of thirty days. 


Sec. 3. This act shall take effect immediately after its passage. 


An Act to prevent andipunish the sale of Arms and Ammunition to Indians. 
[Approved December*15, 1868.] 


` (397) SECTION 1. Any person or persons within this Territory who shall 
sell or give arms or ammunition to any Indians, or repair arms for them, 
shall, upon conviction thereof, be punished as follows: 

(398) SEC. 2. Whenever it shall appear, by a complaint made upon the 
affidavit of the complainant, satisfactory-to any justice of the peace, that: 
any person or persons has been guilty of selling or giving arms or ammuni- 
tion to any Indian or Indians, or who has been guilty of repairing arms for 
their use, within the county or precinct where such justice shall reside, he 
shall issue a warrant and cause to be arrested the person or persons so 
offending, who shall be tried before him, and if found guilty and convicted 
the person so convicted shall be fined for the first offense fifty dollars, to- 
gether with the costs; and if convicted a second time, the said person or 
persons so convicted shall be fined not less than one hundred dollars, to- 
gether with the costs, and imprisoned in the county jail for the term of 
thirty days; provided, that the penalties of this act shall not be applied to 
persons selling arms or ammunition, or repairing arms, to or for the follow- 
ing tribes: Pimas, Maricopas, Papagoes and tame Apaches. > 

(399) Szoc. 3. That one-half of all fines collected under the provisions of 
this act shall be applied to the road fund of the county in which the con- 
viction is made, and the other half shall be paid to the informer. 

(400) Szo. 4. This act shall apply to Pah-Ute county only, and shall 


take effect and be in force from and after the first day of January, A, 
D. 1869, 
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re Act providing penalties for Refusal to Perform Duty, Neglect of Duty and Malfeasance in Office l 
by certain County Officers. . 


[Approved Decembder 15, 1868.] 
+ 


(401) Sxotron 1. In case of neglect or refusal to perform any of the 
duties required of them by law, or of malfeasfnce in office, of any sheriff, 
. county recorder, clerk of the board of supervisors, county collector, county 
treasurer, public administrator or clerk of court, it shall be the duty of the 
board of supervisors of the county in which such offense may be committed 
to bring suit forthwith against the officer so offending, in any court of com- - 
petent jurisdiction; and it shall be the duty of the district attorney to 
prosecute such suit, and such court shall proceed in a summary manner to 
dispose of the case according to law, and, upon conviction, shall make’ an 
order removing the person from office. All actions arising under the 
provisions of this act shall be entitled “‘The Territory of Arizona 
against.” 

(402) Src. 2. In case of conviction and removal as aforesaid, of any 
officer, it shall be the duty of the district attorney to immediately prosecute 
the sureties of such officer in the manner prescribed by law. 

(403) Src. 3. In case of refusal or neglect to perform any of their duties 
as prescribed by law, or in case of malfeasance in office of any member or 
members of. any board of supervisors, upon complaint thereof being made 
_ to the district attorney of the county, it shall be his duty to prosecute such 
member or members for such refusal to perform or neglect òf duty, or for 
such malfeasance in office, as the case may be, before any court of compe- 
tent jurisdiction, and in case of conviction of any of the offenses specified 
`- in this act such court shall make an order removing the person so convicted 
from office. 

(404) Src. 4. In case of malfeasance in office, or neglect or refusal to 
perform his duties on the part of any district attorney, it shall be the duty 
of the board of supervisors of the proper county to bring suit forthwith 
against such district attorney, and to employ counsel to prosecute the case 
in the proper courts, and, upon conviction thereof, such district attorney 
shall be removed from office by an order of the court. 


(405) Sec. 5. When any officer mentioned in the preceding section shall 
be convicted of any of the offenses mentioned in the foregoing sections, in 
addition to removal from office he shall be fined not less than one hundred 
dollars nor more than five hundred dollars, in the discretion of the court. 


(406) Szc. 6. In case of the removal from office of a majority of the board 
of supervisors of any county, or if said offices shall otherwise become va- 
‘cant, the judge of probate of said county shall appoint suitable persons to 
fill such vacancies during the disabilities of said supervisors, or until 
said vacancies shall be filled by election or otherwise, and the said super- 
visors sọ appointed shall qualify in the same manner, and be subject to re- 
moval in the same manner, and be liable to the same penalties as the origi- 
nal supervisors, 
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(407) Sxc. 7. All acts and parts of acts conflicting with the provisions of 
this act are hereby repealed. 

Src. 8. This act shall take effect and be in force from and after its 
passage. 


An Act.for'the Protection of the Rights of persons Prosecuted for Crime. ~ 
LApproved January 27, 1871.] l G 


(408) SEctTIoN 1. All persons charged, by indictment or otherwise; with 
violation of the criminal code of this Territory, shall be competent to testify 
upon their trial for such offenses, if they choose so to do, providing that 
in all cases wherein the defendant declines to testify, the court shall in- 
struct the jury that the fact of the defendant’s declining to testify must 
not be construed by them as raising any presumption against him. 

Src. 2. This act shall take effect and be in force from and after its 
passage. 


An Act paca the Collection of Taxes in the Territory of Arizona. 
[Approved February 14, 1871.] 


(409) Section 1. That any person or persons who shall exercise or at- 
tempt to exercise any of the powers, duties or functions of the office of 
assessor or collector of taxes in any of the counties of the Territory of 
Arizona, within its boundaries as fixed by law (except the lawfully quali- 
fied assessor and collector of taxes for such counties, whose duty it is to 
assess and collect the taxes thereof), shall be deemed guilty of a misde- 
meanor, and, upon conviction thereof before any court in said Territory of 
competent jurisdiction, shall be fined in any sum not less than five hundred 
dollars nor more than five thousand dollars, or by imprisonment in the 
county jail for a period of not more than one year, or by both such fine 
and imprisonment, in the discretion of the court. 

(410) Suc. 2. Any person or persons who shall aid, assist, counsel or ad- 
vise such person or persons to assess or collect, or attempt to assess or col- 
lect, taxes in any of the counties of this Territory, or within the bounda- 
ries of any such counties as fixed by law, or shall in any way connive at, 
countenance or abet such person or.persons to assess or collect taxes in any 
of said counties, or the attempted assessment or collection of taxes afore- 
said, shall be deemed guilty of a misdemeanor, and upon conviction thereof 
before any court of competent jurisdiction, shall be fined in any sum not 
less than three hundred dollars nor more than one thousand dollars, and 
be imprisoned until the fine is paid, 7 

(411) Sec. 3. All acts or parts of acts in conflict with thin: act are 
hereby repealed. 

Src. 4. This act shall take effect from and after its passage. 
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An Act to Prohibit the sale of Liquor to Indians. 
Approved February 13, 1873.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(412) SECTION 1. That any person or persons within this Territory who 
shall sell or give any whisky, brandy, rum, gin, wine, or any other spiritu- 
ous or intoxicating liquors to an Indian or Indians, shall be deemed guilty 
of a misdemeanor, and shall be punished by a fine of not less than one 
' hundred dollars and not-more than three hundred dollars, and imprisoned 
in the county jail not less than one month nor more than six months, or 
by both such fine and imprisonment in the discretion of the court. 

(413) Sec. 2. Whenever a complaint shall be made upon oath to any 
justice of the peace of the proper township, that any person or persons 
have been guilty of selling or giving spirituous liquors to any Indian as 
provided for in section one of this act, within this Territory and within 
the proper county and township where such justice resides, he shall issue 
his warrant for the arrest of such person or persons so offending, who shall 
be tried as provided for in other cases of misdemeanor. 

(414) Sec. 3. One-half of all fines collected under and by virtue of this 
act shall be paid to the informant or informants who shall have caused the 
arrest ‘and conviction of the person or persons offending, upon the satisfac- 
tion of the court to the justice of such claimant thereto, and the other half 
shall be paid into the county treasury as other fines collected for misde- 
meanors. l | 

(415) Sec. 4. All acts and parts of acts in conflict with this act are 
hereby repealed. 

Sec. 5. This act shall take effect sia be in force from and after its 
passage. ` 


CHAPTER XI. 


Of Proceedings in Criminal Cases. 


‘N 


(416) SECTION 1. This chapter is divided into seven parts : 
ist. The first embraces. general definitions and provisions. 
2d, The second relates to the prevention of public offenses. 
3d, The third relates to proceedings for the removal of public officers, 
. by impeachment or otherwise. 

4th The fourth relates to proceedings in criminal actions prosecuted by 
indictment. 

5th. The fifth relates to proceedings in justices’, recorders’ and mayors’ 
courts. 

6th. The sixth relates to special proceedings. 

7th. The seventh relates to costs in criminal proceedings. 


1 
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PART I. 
General Definitions: and . Provisions. 


(417) SEO. 2. A crime or public offense is an act or omission forbidden 
by law, and to which is annexed, upon conviction, either of the following 
punishments: Ist. Death; 2d. Imprisonment; 3d. Fine; 4th. Removal 
from office; or, fifth. Disqualification to hold or enjoy any “office of honor, 
trust or profit under this Territory. 

(418) Suc. 3. Public offenses are divided into, 1st. Felonies; and 2d. _ 
Misdemeanors. 
(419) Suc. 4. A felony is a public offense punishable by death, or by 

imprisonment in a Territorial prison. - 

(420) Suc. 5. Every other public offense is a misdemeanor. 

(421) Sc. 6. No person can be punished for a public offense, except 
upon legal conviction in a court having jurisdiction thereof. 

(422) Suc. 7. Every public offense must be prosecuted by indictment, 
except: Ist. Where proceedings are had for the removal of civil officers of 
the Territory; 2d. Offenses arising in the militia when in actual service, 
and in the land and naval forces in time of war, or which this Territory 
may keep, with the consent of congress, in time of peace; 3d. Offenses 
tried in justices’, recorders’ and mayors’ courts. — l 

(423) Src. 8. The proceedings by which a party charged with a public 
offense is accused and brought to trial ang punishment, shall be known as 
a criminal action. 

(424) SEC. 9. A criminal action shall be prosecuted in the name of the 
Territory of Arizona as a party, against the party charged with the offense. 

(425) Szc. 10. The party prosecuted in a criminal action is designated 
in this. chapter as the defendant. 

(426) Sec. 11. In a criminal action the defendant is entitled: 1st. To a 
speedy and public trial; 2d. To be allowed counsel, as in: civil actions, or 
he may appear and defend im person or with counsel; and, 3d. To produce 
witnesses on his behalf, and to be confronted with the witnesses against 
him in the presence of the court, except that where the charge has been 
preliminarily examined before a committing magistrate, and the testimony 
taken down by question and answer in the presence of the defendant, who 
has either in person or by counsel cross-examined, or had an opportunity 
to cross-examine, the witnesses ; or where the testimony of a witness on 
the part of the Territory, who is unable to give security for his appearance, 
has been taken conditionally in the like manner in the presence of the de- 
fendant, who has either in person or by counsel cross-examined, or had an . 
opportunity to cross-examine, the witness, the deposition of such witness 
may be read upon its being satisfactorily shown to the court that he is dead 
or insane, or cannot with due diligence be found within the Territory. 

(427) SEC. 12. No person shall be subject to a second prosecution for a 
public offense, for which he has once been sPeveecnver: and duly convicted 
or acquitted. 
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(428) Sec. 13. No person shall be compelled in a criminal action to be a 
witness against himself, nor shall a person charged with a public offense be - 
subjected before conviction to any more restraint than is necessary for his 
detention to answer the charge. 

(429) Sec. 14. No person can be convicted of a public offense, unless by 
a verdict of a jury accepted and recorded by the court, or upon a plea of 
‘guilty, or upon judgment against him upon a demurrer to the indictment 
in the case, mentioned in this chapter. 


PART II. 
Of the Prevention of Public Offenses—Of Lawful Resistance. 


(430) SEd. 15. Lawful resistance to the commission of a public offense 
may be made: 1st. By the party about to be injured ; 2d. by other parties. 

(431) Sec. 16. Resistance sufficient to prevent the offense may be made 
by the party about to be injured: 1st. To prevent an offense against his 
person or his family, or some member thereof; 2d. To prevent an illegal 
attempt by force to take or injure property in his lawful possession. 

(482) Src. 17. Any other person in aid or defense of the person about 
to be os may make resistance sufficieht to prevent the offense. 


Of the Intervention of the Officers of Justice.—Intervention f Public 
Officers generally. 


(433) Sec. 18. Public offenses may be prevented by the intervention of 
the officers of justice: 1st. By requiring security to keep the .peace; 2d. 
By forming a police in cities and villages, and by requiring their attend- 
ance in exposed places ; 3d. By suppressing riots. 

(484) SEC. 19. Whenever the officers of justice are authorized to act in 
the prevention of public offenses, other persons who, by their command, act 
in their aid are justified in so doing. 


Security to Keep the Peace. 


(435) Sec. 20. A complaint may be laid before any of the magistrates 
mentioned in section eighty-four that a person has threatened to commit an 
offense against the person or property of. another. 

(436) Src. 21. When the complaint is laid before the magistrate he shall 
examine,-on oath, the complainant and any witnesses he may produce, and 
shall take their depositions in writing and cause them to be subscribed by 
the parties’ making them. 

(437) Sec. 22. If it appears from the depositions that there is just rea- 
son to fear the commission of the offense threatened by the person so com- 
plained of, the magistrate shall issue a warrant, directed generally to the 
sheriff of the county, or any constable, marshal or policeman in the Terri- 
tory, reciting the substance of the complaint, and commanding the officer 
forthwith to arrest the person complained of, and bring him before the 
magistrate. 


| 
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(438) SEC. 23. When the pèrson complained of is brought before the 
magistrate, if the charge be controverted' the magistrate shall take testi- 
mony in relation thereto. “The evidence must be reduced to ija and 
subscribed by the witnesses. ~ 

(439) Sec. 24. If it appear that there is no just reason to fear the com- 
mission of the offense alleged to have been threatened, the person com- :' 

plained of shall be discharged. Z 
. (440) Sc. 25. If, however, there be just reason to fear the commission 
of the offense, the person complained of may be required to enter into a 
bond in such sum, not exceeding five thousand dollars, as the magistrate. 
may direct, with one or more sufficient sureties, to keep the peace toward — 
this Territory, and particularly toward the complainant. The bond shall 
be valid and binding for six months, and may, upon the renewal 
of the complaint, be extended for a oe period, or a new bond may be | 
required. . 

(441) Suc. 26. If the bond waived by the last section be given the ` 
party complained of shall be discharged. If he do not give it the magis- 
trate shall commit him to prison, specifying in the warrant the require- 
ment to give security, the amount thereof, and the omission to give the 
same. 

(442) Sec. 27. If the person complained of be committed for not giving 
the bond required, he may be discharged by any magistrate upon giving 
the same. 

(443) Suc. 28. A bond given, as provided in section twenty-five, must 
be filed by the magistrate in the office of the district clerk of the county. 

(444) Suc. 29. Any person who, in the presence of a court or magis- 
trate, shall assault, or threaten to assault, another, or to commit any 
offense against his person or property, or who shall contend with another 
with angry words, may be ordered by the court or magistrate to give 
security, as is provided: in section twenty-fifth, or, if he refuse to do so, 
may be committed as provided in section twenty-sixth. 

(445) Sec. 30. A bond to keep the peace shall be broken on PRE 
of the person complained against of a breach of the peace. 

(446) Src. 31. Upon the attorney-general producing evidence of such 
conviction to the district court of-the county, the court shall order the 
bond to be prosecuted, and the attorney-general shall thereupon commence 
an action on the same, in the name of this Territory. 

(447) Sec. 32. In the action, the offense stated. in the record of convic- 
tion shall be alleged as a breach of the bond, and shall be conclusive evi- 
dence thereof. 

(448) SEC. 33. No security to keep the peace or be of good behavior 
shall be required, except as prescribed in this chapter. 


Police in Cities and Towns, and their Attendance at Exposed Places. 


(449) Suc. 34. The organization and regulation of the police in cities 
and villages in this Territory are governed by special laws. 
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Sro. 35. The mayor or other officer having the direction of the police in 


a city or village shall order a force sufficient to keep the peace to attend - 


any public meeting, when he is satisfied that a breach of the peace is to be 
apprehended. 


7 Suppression of Riots. 

(450) Szc. 36. When a sheriff or other public officer authorized to exe- 
cute process shall find or have reason to apprehend that resistance will be 
made to the execution of his process, he may command as many male in- 
habitants of his county as he may think proper, and any military company 
or companies in the county, armed and equipped, to assist him in over- 
coming the resistance, and, if necessary, in seizing, arresting and confining 
the resisters, and their aiders and abettors, to be punished according to 
law. 

(4511) SEC. 37. The officer shall certify to the court from which the pro- 
cess issued, the names of the resisters, and their aiders and abettors, to the 
end that they may be proceeded against for their contempt of court. 

(452) Sec. 38. Every person commanded by a public officer to assist him 
in the execution of process as provided in section thirty-six, who shall, 
without lawful cause, refuse or neglect to obey the command, shall be 
deemed guiltv of a misdemeanor. 

(453) Szoc. 39. If it appear to the governor that the power of any county 
is not sufficient to enable the sheriff to execute process delivered to him, he 
shall, on the application of the sheriff, order such military force from any 
other county or counties as shall be necessary. 

. (454) Src. 40. Where six or more persons, whether armed or not, shall 
be unlawfully or riotously assembled in any city, village or place, the sheriff 
of the county and his deputies, the president or trustees of any village, or 


judge of any court of record, or the constable of the precinct and the jus- ` 


tice of the peace, shall go among the persons so assembled, or as near to 
them as possible, and shall command them in the name of the Territory 
immediately to disperse. 

(455) Sec. 41. If the persons eee do not immediately dispersó, 
the magistrates and officers shall arrest them, that they may be punished 
according to law ; and for that purpose may command the aid of all per- 
sons present or within the county. 

(456) Suc. 42. If a person so commanded to aid the magistrates or offi- 
cers neglect or refuse to do so, he shall be deemed guilty of a misdemeanor 
andi shall be punished accordingly. i 

(457) Suc. 43. If a magistrate or officer, having notice of an unlawful 
or riotous assembly, as provided in section forty, neglect to proceed to the 
place of assembly, or as near thereto as he can with safety, and to exercise 
the authority with which he is invested for suppressing the same and ar- 
resting the offenders, he shall be deemed guilty of a misdemeanor. 

(458) Sxo. 44. If the persons so assembled and commanded to disperse 
donot immediately disperse, any two of the magistrates or officers before 


| 


afr 


CHAP. 11] PROCEEDINGS IN CRIMINAL ‘CASES. | 107 


mentioned may command the aid of a sufficient number of persons, and 
may proceed, in such manner as in their judgment is necessary, to dis- 
perse the assembly and arrest the offenders. 

(459) Sec. 45. When an armed force is called out for the purpose of 
suppressing an unlawful or riotous assembly, or arresting the offenders, it 
shall obey such orders in relation thereto as may have been made by the’ 
governor, or by a judge of a court of record, or the sheriff of the county, 
or by any two of tlie magistrates or officers mentioned in section forty. 

. (460) Sc. 46. When there is an unlawful or riotous assembly, with the 
intent to commit a felony, or to offer violence to person or property, or to 
resist by force the laws of the Territory, and the fact is made to appear to 
the governor, or to the judge of the supreme or district court, or to the 
sheriff of the county, either of those officers may issue an order directed 
to the commanding officer of a military company or companies, to order 
his command ‘or any part thereof (describing the kind and number of 
troops) to appear at a time and place therein specified, to aid the civil 
authorities in suppressing violence and enforcing the laws. . 

(461) Src. 47. The commanding officer to whom the order is given shall 
forthwith obey the same, and the troops so required shall appear at the 
time and place appointed, armed and equipped with ammunition as per 
inspection, and shall execute any order that e shall then and there re- 
ceive according to law. 

(462) Sec. 48. When the governor shall be satisfied that the execution 
of civil or criminal process has been forcibly resisted in any county by 
bodies of men, or that combinations to resist the execution of process by 
force exist in any county, and that the power of the county has been ex- 
erted, and has not been sufficient to enable the officer having the process 
to execute it, he may, on the application of the officer, or of the attorney- 
general, or district, or judge of probate of the county, by proclamation, to 
be published in such papers as he shall direct, declare the county to be in 
a state of insurrection, and may order into the service of the Territory. 
such number and description of volunteer or uniform companies, or other 
militia of the Territory, as he shall deem necessary, to serve for, such 
term and under the command of such officer or officers as he shall direct. 

(463) Sec. 49. The governor may, when he shall think proper, revoke 
the proclamation authorized by the. last ‘section, or declare that it shall 
cease at such time and in such manner as he shall direct. 

(464) Sec. 50. Any person who shall, after the publication of the TA 
_ mation authorized by section forty-eight, resist, or aid'in resisting the 
execution of process, in any county so declared to be in a state of insurrec- 
tion, or who shall aid or attempt the rescue or escape of any person from 
lawful custody or confinement, or who shall resist, or aid in resisting, any 
force ordered out by the governor to quell or suppress an insurrection,’ 
shall be imprisoned in a Territorial prison for a term not less than two 
years, 
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Of the Removal of Civil Officers otherwise than by Impeachment. 


(465) | Src. 51. An accusation in writing against any district, county, or 
township officer, for willful or corrupt misconduct in office, may be pre- 
sented by the grand jury of the county for which the officer accused is 
elected or appointed. 

(466) Sec: 52. The accusation shall state the offense charged in ordi- 
nary and concise language, and without repetition. 

(467) Sec. 53. The accusation shall be delivered by the foreman of the 
grand jury to the attorney-general, who shall cause a copy thereof to be 
served upon-the defendant, and require, by notice in writing of not less 
than ten days, that he appear before the district court of the county at the 
next term, and answer the accusation. The original accusation shall then 
be filed with the clerk of the district court. 

(468) Sec. 54. The defendant must appear at the time appointed in the 
notice and answer the accusation, unless for some sufficient cause the court 
assign another day for that purpose. If he do not appear, the court may 
proceed to hear and determine the accusation in his absence. 

(469) Src. 55. The defendant may answer the accusation, either by ob- 
jecting to the sufficiency thereof, or of any ane therein, or by denying 
the truth of the same. 

(470) Sxc. 56. If he dbject to the legal sufficiency of the accusation, the 
objection must be in writing, but need not be in any specific form, it being 
sufficient if it present intelligibly the grounds of the objection, | 

(471) Szoc. 5%. If he deny the truth of the accusation, the denial may 
be oral and without oath, and shall be entered upon the minutes. _ 

(472) SEC. 58. If an objection to the sufficiency of the accusation be 
not sustained the defendant shall be required to answer the accusation 
forthwith. 

(478) Src. 59. If the defendant plead guilty the ‘court shall proceed to 
pronounce judgment of conviction against him. If he refuses to plead, or 
denies the matters charged, the court shall immediately, or at such time as 
they may appoint, proceed to try the accusation.* 

(474) Sec. 60. The trial shall be by jury, unless expressly waived by de- 
fendant, and shall be conducted in all respects in the same manner as the 
trial of an indictment for felony.* 

(475) Suc. 61. The attorney-general and the defendant shall be respec- 
tively entitled to such process as may be necessary to enforce the aibencance 
of witnesses as upon a trial of an indictment. 

(476) Szc. 62. Upon a conviction the court shall immediately, or at 
such other tirme as they may appoint, pronounce judgment that the defend- 
ant be removed from office. But, to warrant a removal, the judgment 
must be entered upon the minutes, assigning therein the cause of removal. 

(477) Suc. 63. From a judgment of removal an appeal may be taken to 
the | the ‘supreme court, in the same manner as from a judgment in a civil 

~~ *Ag amended by act of 1865. 
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action, but, until such judgment be reversed, the defendant shall be sus- 
pended from his office. Pending the appeal the office may be filled as in 
case of vacancy. 

(478) Src. 64. The same proceedings may be had on like grounds for 
the removal of the attorney-general, except that the accusation shall be de- 
livered to the district judge of the district, who shall thereupon appoint 
some one to act as prosecuting officer in the matter. 


Of the Proceedings in Criminal Actions Prosecuted by Indictment. oF the 
Local Jurisdiction of Public Offenses. 


(479) Suc. 65. Every person, whether an inhabitant of this Territory or 
any State or country, or of a Territory or district of the United States, 
shall be liable to punishment by the laws of this Territory for a public 
offense committed by him therein, except where it is by law cognizable ex- 
clusively in the courts of the United States. 

(480) Src. 66. When the commission of a public offense commenced 
without the Territory is consummated within the boundaries thereof, the 
defendant shall be liable to punishment in this Territory, though he were 
without the Territory at the time of the commission of the offense charged ; 


provided, he consummated the offense through the intervention of an inno- | 


cent or guilty agent without this Territory, or any other means proceeding 
directly from himself ; and in such case the jurisdiction shall be in the 
county in which the offense i is consummated. 

(481) Sec. 67. When an inhabitant or resident of.this Territory shall, 
by any previous appointment or engagement, fight a duel, or be concerned 
as a second therein, without the jurisdiction of this Territory, and in such 
a duel a wound shall be inflicted upon any person whereof he shall die 
within the Territory, the jurisdiction of ‘the offense shall be in the county 
where the death shall happen. . 

(482) Sec. 68.. When a public offense is committed in part in one county, 
and in part in another, or the acts or effects thereof constituting or requisite 
to the consummation of the offense occur in two or more counties, the 
jurisdiction shall be in either county. 

(483) Sxc..69. Where a public offense is committed on the boundary of 
two or more counties, or within five > hundred yards thereof, the jurisdiction 
shall be within either county. 

(484) Suc. 70. Where an offense is committed within this Territory on 
board a vessel navigating a river, bay or slue, or lying therein in the pro- 


+ 


secution of her voyage, the jurisdiction shall be in any county through - 


which the vessel is navigated in the course of her voyage, or in the county 
where the voyage shall terminate. 


(485) Sec. 71. The jurisdiction of an indictment for the crime of. 


forcibly stealing, taking or arresting any man, woman or child, in the Ter- 
ritory, and carrying him or her into any other county, State or Territory ; 
or for forcibly taking or arresting any person or persons whomsoever, with 


a design to take him or her out of this Territory, without having estab- . 
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lished a claim according to the laws of the United States; or for hiring, 
persuading; enticing, decoying or seducing by false promises, misrepresen- 
tations, and the like, any negro, mulatto or colored person to go out of this 


‘Territory, to be taken or removed therefrom for the purpose and with the 


intent to sell such negro, mulatto or colored person into slavery or involun- 
tary servitude, or otherwise to employ him or her for his or her own use or 
the use of another without the free will and consent of such negro, mulatto 
or colored person—shall be in any county in which the offense is commit- 
ted, or into.or out of which the person upon whom the offense was com- 
mitted, may in the prosecution of the offense have been brought, or in 
whichian act shall be done by the offender in instigating, procuring, pro- 
moting, aiding in, or being accéssory to, the commission of the offense, or 
in abetting the parties therein concerned. 

(486) SEC. 72. When the offense either of bigamy or incest is committed 
in one county, and the defendant is ap prenences 4 in another, the jurisdic- 
tion shall be in either county. 

(487) Szc. 73. When property feloniously taken in one county by burg- 
lary, robbery, larceny or embezzlement, has been brought into another, the 
jurisdiction of the offense shall be in either county. But if at any time be- 
fore the conviction of defendant in the latter, he be indicted in the former 
county, the sheriff of the latter county shall, upon demand, deliver him to ' 
the sheriff of the former county, upon being served with a copy of the in- 
dictment, and upon receipt, indorsed thereon by the sheriff of the former 
county, of the body of the offender, and shall, on filing the copy of the in- 
dictment and receipt, be exonerated from all liability in respect to the 
eustody of the offender. 

(488) Suc. 74. In the case of an accessory before or after the fact in the 
commission of a public offense, the jurisdiction shall be in the county 
where the offense of the accessory was committed, notwithstanding the 
principal offense was committed in another county. 

(489) Sec. 75. When an act charged as a public offense is within the 
jur isdiction of another State or Territory, as well as of this Territory, con- 
viction or acquittal thereof, in such State or Territory, shall be a bar toa 
prosecution therefor in this Territory. 

(490) Src. 76. When an offense is within the Jurisdiction of two or more 
counties, a conviction or acquittal thereof in one county shall be a bar to a 
prosecution or indictment therefor in another. 


| s Of the Time of Commencing Criminal Actions. 


(491) Src. 77. There shall be no limitation of the time within which a 
prosecution for murder must be commenced. It may be commenced at any 
time after the death of the person killed. 

(492) SEC. 78. An indictment for any other felony than murder must be 
found within five years after its commission. 

(493) Sec. 79. An indictment for any misdemeanor must be found 
within two years after its commission. 
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(494) Suc. 80. If, when the offense is committed, the defendant be out 
of the Territory, the indictment may be found within the term herein lim- 
ited after his coming within the Territory; and no time during which the 
defendant is not an inhabitant of, or usually resident within, the Territory, 
shall be a part of the limitation. 

(495) Sxc. 81. An indictment is found within the meaning of this chap- 
ter when it is duly presented by the grand jury in opan court, and there 
received and filed.* 


Of the Complaint and Proceedings thereon to the Commitment, Inclusive.— 
The Complaint. 


(496) Sec. 82. The complaint is the allegation made to a magistrate that 
a person has been guilty of some designated offense. 

(497) Sec. 83. A magistrate is an officer having power to issue a warrant 
for the arrest of a person charged with a public offense. 

(498) Suc. 84. The following persons are magistrates: 1st. The justices _ 
of the supreme court; 2d. The district judges; 3d. Justices of the peace: 
4th. The recorders of cities; and, 5th. The mayors of cities, upon whom 
are conferred by law the powers of justices of the peace. 


Warrant of Arrest. 


(499) SEC. 85. When a complaint is laid before a magistrate of the cóm- 
mission of a public offense, triable within the county,-he must examine on 
oath the complainant or prosecutor and any witnesses he may produce, and 
take their depositions in writing, and cause them to be subscribed by the 
parties making them. 

(500) Src. 86. The deposition must set ‘forth the facts stated by the 
prosecutor and his witnesses tending to establish the commission of the 
- offense and the guilt of the defendant. 

(501) Src. 87 If the magistrate be satisfied therefrom that the offense 
complained of has been committed, and that there is reasonable ground 
to believe that the pereudant has committed it, he shall issue a warrant of 
arrest. 

(502) SEC. 88. A warrant of arrest is an order in writing in the name of 
the Territory, signed by a magistrate, commanding the arrest of the de- 
fendant, and may be substantially in the following form: 


TERRITORY OF ARIZONA, COUNTY OF A 


To any sheriff, constable, marshal or policeman in this Territory, or the 
county of 


A complaint upon oath having been this day laid before me by A. B., 
that the crime of (designate it) has been committed, and accusing C. D. 
thereof, you are therefore commanded forthwith to arrest the above-named 


*As amended by act of 1885. 
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C. D. and bring ‘him before me at (naming the place), or in case of my 
absence ior inability to act, before the nearest and most accessible magistrate 
in this county. 

Dated at , this day of. y Sg 

(503), Sec. 89. The warrant must specify the name of the defendant, or 
if it be unknown to the magistrate, the defendant may be designated therein 
by any name. It mustalso state the time of issuing it, and the county, city 
or village where it is issued, and be signed by the magistrate, with his name 
of office. 

(504): SEC. 90. The warrant must be directed to and executed by a peace 
officer. ` ` 

(505) Src. 91. Peace officers are sheriffs of counties and constables, mar- 
shals and policemen of cities and villages respectively. 

(506) SEC. 92. A warrant may be directed generally to any sheriff, con- 
stable, marshal or policeman in this Territory, and may be executed by any 
of those officers to whom it may be delivered. 

(507) Sec. 93. If the offense charged in the warrant be a felony, the of- 
ficer making the arrest must take the defendant before the magistrate who 
issued the warrant, or some other magistrate of the same cons as pro- 
vided in section eighty-eight. 

(508) Src. 94. If the offense charged in the warrant be a misdemeanor, 
and the defendant be arrested in another county, the officer must, upon 
being so required by the defendant, bring him before a i a of such 

county, who shall admit the defendant to bail. 

l (509) Suc. 95. On admitting the defendant to bail the shasta shall 
certify on the warrant the fact of his having done so, and deliver the war- 
rant and recognizance to the officer having charge of the defendant. The 
officer shall forthwith discharge the defendant from arrest, and shall, with- 
out delay, deliver the warrant and recognizance to the clerk of the court at 
which, the defendant is required to appear. 

(510) Sec. 96. On the admission of the defendant to bail, as provided in 
section ninety-four, or if bail be not forthwith given, the officer shall take 
the defendant before the magistrate who issued the warrant, or some other 

magistrate of the same county, as provided by the next section. 
` (511) Suc. 97. When, by the preceding sections of this chapter, the de- 
fendant is required to be taken before the magistrate who issued the war- 
rant; he may, if the magistrate be absent or unable to act, be taken before 
the nearest or most seGessible magistrate in the same county. The officer 
shall, at the same time, deliver,o the magistrate the warrant, with his re- 
turn indorsed and subscribed by him. 

(512) Sec. 98. The defendant must, in all cases, be táken before the 
magistrate without unnecessary delay. ° . 

(513) Sec. 99. If the defendant be brought before a magistrate in the 
same county, other than the one who issued the warrant, the affidavits on 
which ` the warrant was granted, if the defendant insist upon an exam- 
ination, shall bẹ sent to such magistrate; or, if they cannot be procured, 
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the prosecutor and his witnesses shall be summoned to give their testimony 
anew. 

(5 14) Suc. 100. When a complaint i is laid before a magistrate of the com- 
mission of a public offense, triable within some other county of this Terri- 
| tory, but showing that the defendant is in the county where the complaint 
is laid, the same proceedings shall be had as prescribed in this chapter, ex- 
cept that the warrant shall require the defendant to be taken before the 
nearest or most accessible magistrate of the county in which the offense is 
triable, and the depositions of the complainant or prosecutor, and of the 
witnesses who-may have been produced, shall be delivered by the magistrate _ 
to the officer to whom the warrant is delivered. 

(515) Sec. 101. The officer who executes the warrant shall take the 
defendant before the nearest or most accessible magistrate of the county in | 
which the offense is triable, and shall deliver to such magistrate the 
depositions and the warrant, with his return indorsed thereon, and such 
magistrate shall proceed in the same manner as upon a warrant issued by 
himself. 

(516) SEc. 102. If the offense charged in the warrant, issued pursuant 
to section one hundred, be a misdemeanor, the officer shall, upon being so 
required by the defendant, take him before a magistrate of the county in 
which the said warrant is issued, who shall hold the defendant to bail, and 
immediately transmit the warrant, depositions and recognizances to the 
clerk of the court in which the defendant is required to appear. 


mom 


Arrest by an Oficer under Warrant. DOR , (a 


(517) Sze. 103. Arrest is the taking of a person into custody that he may 
be held to answer for a public offense. 

(518) Sec. 104. An arrest may be either: Ist. By a peace officer under a 
warrant; 2d. By a peace officer without a warrant; or, 3d. By a private 
person. 

(519) SEo. 105. Every person shall aid an officer in the execution of a 
warrant, if the officer require his aid, and be present and acting in its exe- 
cution. 

(520) Sec. 106. Any person charged with-an offense may be arrested on 
any day, and at any time of the day or night. [As amended in 1865.] 

(521) Sec. 107. An arrest shall be made by an actual: restraint of the 
person of the defendant, or by his submission to the custody of an officer. 

(522) SEC. 108. The defendant shall not besubjected to any more restraint 
than is necessary for his arrest and detention. 

(523) Sec. 109. The officer shall inform the defendant that he acts 
under the authority of the warrant, and shall also show the warrant if Te- 
quired. 

(524) Sc. 110. If, after notice of intention to arrest the defendant; he 
either flee or forcibly’ resist, the officer may use all necessary means to effect 
the arrest. 
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(525) | Sno. 111. The officer may break open any outer or inner door or 
window of a dwelling-house to execute the warrant, if, after notice of his 
authority and purpose, he be refused admittance. 

(526) Suc. 112. An officer may break open any outer or inner door or 
window of a dwelling-house, for the purpose of liberating a person who, 
having entered for the purpose of making an arrest, is detained therein, or 
when necessary for his own liberation. 


| Arrest by an Oficer without a Warrant. 


(527) SEC. 113. A peace officer may, without a warrant, arrest a person: 
1st. For a public offense committed or attempted in his presence; 2d. 
When a person arrested has committed a felony, although not in his pres- 
ence; 3d. When a felony has in fact been committed, and he has reasonable 
cause for believing the person arrested to have committed it; 4th. On a 
charge made upon a reasonable cause of the commission of a felony by the 
party arrested. 

(528) Suc. 114. To make an arrest, as provided in the last section, 
the officer may break open any outer or inner door or window of a dwell- 
‘ing-house, if, after notice of his office and purpose, he be refused ad- 
mittance. . 

(529) SEC. 115. He may also at night, without a warrant, arrest any per- 
son whom. he has reasonable cause for believing to have committed a felony, 
and is justified i in making the arrest, though it afterward appear that felony 
had not been committed. 

(530) Sc. 116. When arresting a person without a warrant, the officer 
must inform him of his authority and the cause of the arrest, except when 
he isin the actual commission of a public offense, or when he is pursued im- 
mediately after an escape. 

(531) Sec. 117. He may take before a magistrate any person who, being 
engaged in a breach of the peace, is arrested by a bystander and delivered ° 
to him. | 

(532) | SEC. 118. When a public offense is committed in the presence of a 
magistrate he may, by a verbal order, command any person to arrest the 
offender, and may thereupon proceed as if the offender had been brought 
before him on a warrant of arrest. 

| Arrest by a Private Person. 

(533) Sxo. 119. A private person may arrest another: 1st. For a public 
offense committed or attempted in his presence; 2d. When the person 
arrested' has committed a felony, although not in his presence; 3d. When 
a felony-has been in fact committed, and he has reasonable cause for believ- 
ing the person arrested to have committed it. 

(534) Src. 120. He must, beforé making the arrest, inform the person to 
be arrested of the cause thereof, and require him to submit, except when he 
is in the actual commission of the offense, or when he is arrested on ee 
immediately after its commission, 
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(535) Sec. 121. If the person to be arrested has committed a felony, and 
a private person, after notice of his intention to make the arrest, be refused. 
admittance, he may break open any outer or inner door or window of a 
dwelling-house for the purpose of making the arrest. 

(536) Src. 122. A private person who has arrested another for the, com- 
mission of a public offense must, without unnecessary delay, take him be- 
fore a magistrate, or deliver him to a peace officer. 


Retaking after an Escape or Rescue. 


(537) Sec. 123. If a person arrested escape or be rescued, the person © 
from whose custody he escaped or was rescued may immediately pursue and 
retake him at any time and at any place within the Territory. 

(538) Src. 124. To retake the person escaping or rescued, the person 
pursuing may, after notice of his intention and refusal of admittance, 
break open any outer or inner door or window of a dwelling-house. 


Examination of the Case and discharge of the Defendant, or holding him 
to answer. — 


(539) Sec. 125. When the defendant is brought before the magistrate 
upon an arrest, either with or without warrant, on a charge of having com- 
mitted a public offense, the magistrate shall immediately inform him of the 
charge against him, and of his right to the aid of counsel in every stage of 
the proceedings, and before any further proceedings are had. © 

(540) Sze. 126. He shall also allow the defendant a reasonable time to 
send for counsel, and adjourn the examination for that purpose, and shall, 
upon the request of the defendant, require a peace officer to take a message 
to such counsel within the village, precinct, or city, as the defendant may 
name. The officer shall, without delay and without fee, perform that 
duty. 

(541) Sze. 127. The magistrate shall immediately,. after the appearance 
of counsel, or if defendant require the aid of counsel, after waiting a rea- 
sonable time therefor, proceed to examine the case. 

(542) Sec. 128. The examination must be completed at one session, un- 
less the magistrate for good cause shown adjourn it. The adjournment 
cannot be for more than two days at each time, nor more than six days in 
all, unless by consent or on motion of the defendant. 

(543) Suc. 129. If an adjournment be had for any cause, the magistrate 
shall commit the defendant for examination, admit him to bail or discharge 
him from eustody upon the deposit of money, as provided in this chapter, 
as security for his appearance at the time to which the examination is 
adjourned. 

(544) Sec. 130. The commitment for examination shall be by an indorse- 
ment signed by the magistrate on the warrant of arrest to the following 
efféct : 


The within-named A. B., ‘having been brought before me pee this 
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warrant, is committed for examination to the sheriff of .’ If the , 
sheriff be not present, the defendant may bg committed to the custody of a 
peace officer. 

(545) Sec. 131. At the examination the magistrate shall, in the first . 
place, read to the defendant the depositions of the witnesses examined on 
the taking of the information. He shall also issue subpoenas for any wit- 
nesses required by the prosecutor or the defendant. 

(546) SEC. 132. The witnesses shall be examined in the presence of the 
defendant, and may be cross-examined in his behalf. 

(547) Src. 133. When the examination of witnesses on the part of the 
Territory is closed, the magistrate shall distinctly inform. the defend- 
ant that it is his right to make a statement in relation to the charges 
against him (stating to him the nature thereof), that the statement is de- 
signed to enable him, if he see fit, to answer the charge, and to explain the 
fact alleged against him, that he is at liberty to waive making a statement, 
and that his waiver cannot be used against him on the trial. 

(548) SEC. 134. If the defendant waive his right to make a statement, 
the magistrate shall make a note thereof, immediately following the depo- 
sitions of the witnesses against the defendant, but the fact of his waiver 
shall not be used against the defendant on the trial. _ ~ 


(549) Sxc. 135. If the defendant choose to make a statement, the magis- 
trate-shall proceed to take the same in writing without oath, and shall put 
to the defendant the following questions only: ‘‘ What is your name and 
age? Where were you born? Where do you reside, and how long have 
you. resided there? What is your business or profession? Give any ex- 
planation you may think proper of the circumstances appearing in the tes- 
timony against you, and state any facts which you think will tend to your 
exculpation:” 

(550) Suc. 136. The answer of the defendant to each of the questions 
must be distinctly read to him as it is taken down. He may thereupon 
correct or add to his answer, and it shall be corrected until it is made con- 
formable to what he declares to be the truth. 

(551) Szo. 137. The statement must be reduced to writing by the magis- 
trate, or under his direction, and authenticated in the following form: 1st. 
It must be set forth in detail that the defendant was informed.of his rights, 
as provided by section one hundred and thirty-three, and that, after being 
so informed, he made the statement; 2d. It must contain the questions 
‘put to him and his answers thereto, as provided in sections one hundred 
and. thirty-five and one hundred and thirty-six; 3d. It may be signed by 
the defendant, or he may refuse to sign it; but if he refuse to sign it, his 
reason therefor must be stated as he gives it; 4th. It must be signed and 
certified by the magistrate. 

(552) SEC. 138. After the waiver of the defendant to make a statement, 
or after he has made it, his witnesses, if he produce any, shall be sworn 
and examined. 

(553) Szo. 139. The witnesses produced on the part either of the Terri- 
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tory or of the defendant shall not be present at the examination of the de- 
fendant, and while a witness is under examination the magistrate may ,; 
exclude all witnesses who have not been examined. He may also cause the 
witnesses to be kept separate, and to be prevented from conversing with . 
each other until they are all examined. 

(554) Sxo. 140. The magistrate shall also, upon the request of the ie 
fendant, exclude from the examination every person except his clerk, the 
prosecutor and his counsel, and the attorney-general, the defendant and 
_ his counsel and the officer having the defendant in custody. 

(555) Suc. 141. The testimony given by each witness must be reduced 
to, writing, as a deposition, by the magistrate or under his direction, and, 
ist. It must contain the name of the witness, his place of residence and his 
business or profession ; 2d. If a question put be objected to on either side. 
and is overruled, or the witness decline answering it, that fact, with the 
ground on which the question was overruled, must be stated ; 3d. It must 
be signed by the witness, or if he refuse to sign it, his reason for refusing 
must be stated as he gives it; and 4th. It must be signed and pormiod by 
the magistrate. 

(556) Suc. 142. After hearing the proofs and the statement of the de- 
fendant, if he have made onẹ, if it appear either that a public offense has 
not been committed, or there is no sufficient cause to believe the defendant 
guilty thereof, the magistrate shall order the defendant to be discharged, 
by an indorsement on the depositions and statement signed by him to the 
following effect : ‘‘ There being no sufficient cause to believe the within- 
named A. B. guilty of the offense within mentioned, I order him to be dis- 
charged.” 

(557) Sze. 143. If, however, it appear from the examination that a pub- 
lic offense has been committed, and there is sufficient cause to believe the 
defendant guilty thereof, the magistrate shall in like manner indorse on 
the depositions and statement an order signed by him to the: following 
effect : “‘It appearing to me by the within depositions (and the statement, 
if any) that the offense therein mentioned (or any other offense, according 
to the fact, stating generally the nature thereof) has been committed, and 
that there is sufficient cause to believe the within-named A. B. guilty 
thereof, I order that he be held te answer to the same.” 

' (558) Suc. 144. If the offense be not bailable the following words, or 
words to the same effect, shall be added to the indorsement, “and that he 
be committed to the sheriff of the county of i 

(559) Sec. 145. If the offense be bailable, and the bail be taken by the 
magistrate, the following words, or words to the same effect, shall be added 
to the indorsement : “and I have admitted-him to bail to answer by the 
recognizance hereto annexed.” 

(560) Szc. 146. If the offense be bailable, and the defendant be ad- 
mitted to bail, but bail have not been taken, the following words, or words 
to the same effect, shall be added to the indorsement mentioned in section 
one hundred and forty-three: “and that he be admitted to bail in the 
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sum of , dollars, and be committed to the sheriff of the county of 
, until he gives such bail.” 

(561) Sec. 147. If the magistrate order the defendant to be committed, 
he shall make out a commitment, signed by him, with his name of office, 
and deliver it, with the defendant, to the officer to whom he is committed, 
or, if that officer be not present, to a peace officer, who shall deliver the 
defendant; into the proper custody, together with the commitment. 

(562) Sec. 148. The commitment must be to the following effect : 
« County of (as the case may be). The Territory of Arizona to 
the sheriff. of the county of : An order having been this day made 
by me that A. B. be held to answer upon a charge of (stating briefly. the 
nature of ‘the offense, and as near as may be the time when and the place 
where the same was committed), you are commanded to receive him into 
your custody, and detain him until he be legally discharged. Dated this 

day of rie 5” 

(563) Src. 149. “On holding the. defendant to answer the magistrate shall 
take from, each of the material witnesses examined before him on the part 
of the Territory a written recognizance, to the effect that he will appear. 
and testify at the court to which the depositions and statements are to be 
sent, or that he will forfeit the sum of five hundred dollars. 

(564) Sxc. 150. Whenever the magistrate shall be satisfied by proof, on 
oath, that there is reason to believe that any such witness will not fulfill 
his recognizance to appear and testify unless security be required, he may 
order the witness to enter into a written recognizance, with such sureties 
and in such sum as he may deem meet, for his appearance, as specified in 
the last section. 

(565) Suc. 151. Infants and married women who are material witnesses 
against the defendant may, in like manner, be required to procure Sureties 
for their appearance, as provided in the last section. 

(566) ‘Suc. 152. If a witness required to enter recognizance to appear 
and testify, either with or without sureties, refuse compliance with the 
order for that purpose, the magistrate shall commit him to prison until he 
comply or be legally discharged. 

(567) Suc. 153. When, however, it shall satisfactorily appear by the 
examination on oath of the witness, or any other person, that the witness 
is unable to procure sureties, he may be forthwith conditionally examined 
on behalf of the Territory; such examination shall be by question and 
answer, and shall be conducted in the same manner as the examination be- 
fore a committing magistrate is required by this act to be conducted, and 
the witness shall thereupon be discharged. 

(568) Sec. 154. The last section shall not apply to the prosecutor or to 
an accomplice ‘i in the commission of the offense charged. 

(569) ‘Suc. 155. When a magistrate has discharged a defendant, or has 
held him to answer as hereinbefore provided, he shall return without delay, 
to the clerk of the district court, the warrant, if any, the depositions, the 
statement of the defendant, if he have made one, and all recognizance of 
bail or for the appearance of witnesses taken by him. 
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Of Proceedings after eer ae and before Indictment. — Preliminary 
Proceedings. ; 


(570) Seo. 156. All publio offenses prosecuted in the district court must 
be prosecuted by indictment, except as provided in the next section. _ 

(571) Sec. 157. When the proceedings are had for the removal of county 
or precinct officers, they may be commenced by an accusation 1 in writing, as 
provided in this chapter. 

(572) Sec. 158. All accusations against county and precinct officers, and - 
all indictments, must be found in the district court of the proper county. 


Formation of the Grand Jury. 


(573) Sec. 159. The formation of grand juries is prescribed by special 
statutes. 

(574) Src. 160. A person held to answer to a charge for a public offense 
may challenge the panel of the grand jury, or any individual grand juror. 

(575) Sc. 161. A challenge to the panel may be interposed if the officer 
who summoned the jury is the actual prosecutor or the party aggrieved, or 
if he be of actual affinity to either of the parties, or if he return any indi- 
vidual at the request of the prosecutor or defendant, or if, in any manner, 
he hath acted corruptly and with a view to the favor or mjii of the prog 
cutor or defendant in selecting and summoning the j jury.* 

(576) Sec. 162. A challenge to an individual grand juror may be inter- 
posed for one or more of the following causes only: Ist. That he isa minor; 
2d. That he is an alien; 3d. That he is insane; 4th. That he is prosecutor 
upon a charge against the defendant; 5th. That he is a witness on the 
part of the prosecution, and has’ been served ‘with process or bond by an 
undertaking as such; 6th. That he has formed or expressed a decided opinion 
thd¥the defendant is guilty of the offense for which he is held to answer. 

(577) So. 163. The challenges mentioned in the last three sections 1 may. 
be oral, and shall be entered upon the minutes,-and tried by the court in 
the same manner as challenges 1 in the case of a trial jury, which are triable — 
by the court. 

(578) Sx. 164, The court shall-allow or disallow ‘the challenge, and the 
clerk shall enter its decisions in the minutes. 

(579) Suc. 165. If a challenge to the panel be allowed, the grand j jury 
are prohibited from inquiring into the charge against the defendant by 
whom the challenge was interposed. If they should, notwithstanding, do 
so, and find an indictment against him, the court shall direct the indict- 
ment to be set aside. 

(580) Suc. 166. If a challenge to an individual grand juror be allowed, 
he shall not be present or take part in the consideration of the charge 
against the defendant who interposed. the challenge or the deliberations of 
the grand jury thereon. 

*Axs amended by act of 1871. 


120 | . PROCEEDINGS IN CRIIMNAL CASËS. | [onar. 11 


(581) Src. 167. The grand jury shall inform the court of a violation of 
the last section, and it shall be punished by the court as a contempt. 
(582) Sc. 168. A person held to answer to a charge for a public offense 
can take advantage of any objection to the panel or to an individual grand 
juror, in no other mode than that by challenge, as prescribed in the pre- 

ceding sections. 

(583) Sec. 169. From the persons summoned to serve as grand jurors 
and appearing, the court shall appoint a foreman. The court shall also 
appoint a foreman, when the person already appointed is excused or dis- 
charged before the grand jury is dismissed. 

(584) Sec. 170. The following oath shall be administered to the foreman — 
of the grand jury: You, as foreman of this grand jury, do solemnly swear 
‘that you will diligently inquire into, and true presentment make of all 
public offenses against this Territory committed, or triable in the county, of 
which you have or can obtain legal evidence. You shall present no person 
through malice, hatred or ill will, nor leave any unpresented through fear, 
favor or affection, or for any reward, or the promise, or the hope thereof; 
but in all your presentments you shall present the truth, the whole truth, 
and nothing but the truth, according to the best of your skill and under- 
standing, so help you God.* 

(585) Sec. 171. The following oath shall be immediately thereupon 
administered to the other grand jurors present: ‘‘The same oath which 
your foreman has now taken before you on his part, you and each of you 
shall well and truly observe on your part, so help you God.” 

(586) Sec. 172. The grand jury being impaneled and sworn, shall be 
charged bythe court. In doing so the court shall give them such informa- 
tion as it may deem proper as to the nature of their duties, and any charges 
for public offenses returned to the court or likely to come before the grand 
jury. The court need not, however, charge them respecting violations of 
any particular statute. a 

(587) Sec. 173. The grand jury shall then withdraw to a private room, 
and inquire into the offenses cognizable by them. 

(588) Suc. 174. The grand jury, on the completion of the business before 
them, shall be discharged by the court, but whether the business be 
completed or not, they shall be discharged by the final adjournment of the 
eourt. 

(589) Sec. 175. The court may, in its discretion, at any time during a 
term thereof, direct an order to be entered that the sheriff summons a grand 
jury, though one or more grand juries have been organized and discharged 
during the term.* - 

(590) SEC. 176. An order shall thereupon be made out by the clerk and 
directed to the sheriff, requiring him to summon twenty-four persons 
qualified to serve as grand jurors to appear forthwith, or at such time as 
may be appointed by the court. 

(591) Sec. 177. The sheriff shall execute the order, and return it with a 
list of the names of the persons summoned. . 


*Ag amended by act of 1878. 
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: (592) Sec. 178. At. the time appointed the list shall be called over, and 
the names of those in attendance be written by the clerk on separate ballots 
and put into a box, from which the grand j jury shall be drawn. 

(593) SEC. 179. The clerk shall issue the order, and the sheriff shall 
execute and return it at the time specified, with a list of the names of the 
persons so summoned. . If he has been unable to summon the whole num- 
ber in the time allowed, he shall return the order with the list of names 
summoned. 

(594) Sze. 180. The court mani in its discretion, enlarge the time of the 
return, and direct the sheriff to summon the whole number, or may proceed. 
to impanel a grand jury from the number summoned. 

(595) Sc. 181. Upon the return of the order, or upon the: expiration of 
the further time allowed, the names of the persons summoned shall be 
called, and the court shall proceed to impanel a grand-jury and a trial jury, 
in like manner as if such persons had been impaneled upon a regular draw- 
ing of a jury. l “ 


Powers and Duties of a Grand Jury. 


(596) Suc. 182. The grand jury has the power, and it is their duty, to 
inquire into all public offenses committed or triable within the county, and 
to present them to the court either by presentment or by indictment. 

(597) Sze. 183. An indictment is an accusation in writing, presented by 
the grand jury to a competent court, charging a person with a public 
offense. 

(598) SEC. 184. A presentment i is an informal statement in writing by 
the grand jury, representing to the court that a public offense has been 
committed, which is triable within the county, and that there is reasonable 
ground for believing that particular individual named or described has com- 
mitted it. 

(6%) Src. 185. The foreman may administer an oath to any witness ap- 
pearing before the grand jury. , 

(600) Szo. 186. In the investigation of a charge, for ihe purpose of 
` either presentment or indictment, the grand jury shall receive no other 
evidence than such as is given by witnesses produced and sworn “before 
them, or furnished by legal documentary evidence, or the deposition ‘of 
witnesses taken as provided in this chapter. 

(601) Sec. 187. The grand jury shall receive none but legal evidenee, 
and the best evidence in degree, to the exclusion of hearsay or secondary 
evidence. 

(602) Sec. 188. The, grand jury ought to find an indictment when all 
the evidence before them, taken together, is such as in their judgment 
would, if unexplained or uncontradicted, warrant a conviction by the trial 
jury. 

(603) Sec. 189. If a member of the grand jury know, or have reason to 
believe, that a public offense has been committed, which is triable within. 
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the county, he must declare the same to his fellow j jurors, who shall there- 
upon investigate the same. l 

(604) Szo: 190. The grand jury must inquire into the case of every per- 
son imprisoned in the jail of the county on a criminal charge and not in- 
dicted ; into the condition and management of the public prisons within 
the county; and into the willful and corrupt misconduct in office of public 
officers of every description within the county. 

(605) Sec. 191. They are also entitled to free access, at all reasonable 
times, to the public prisons, and to the examination, without charge, of all 
public records within the county. 

(606) Szc. 192. The grand jury may at all reasonable times ask the 
advice of the court, or any member thereof, and of the attorney-general. 
Unless his advice be asked, no member of the court shall be permitted to 
be present during the sessions of the grand jury. The attorney-general, or 
other attorney appointed for that purpose, shall be allowed at all times to 
appear before the grand jury, on his request, for the purpose of giving in- 
formation or advice relative to any matter cognizable by them; and may 
interrogate witnesses before them, when they shall deem it necessary. 
Except such attorney, no person shall be permitted ‘to be present before 
the grand jury besides the witnesses actually under examination, and no 
person shall be permitted to be present during the expression of their 
opinions, or the giving of their votes upon any matter before, them. 

(607) Sec. 193. Every member of the grand jury shall keep secret what- 
ever he himself or any other grand juror may have said, or in what mannér 
he or any other grand juror may have voted, on a matter before them. 

_ (608) Suc. 194. A member of the grand jury may, however, be required 

by any court to disclose the testimony of a witness examined before the 
grand jury, for the purpose of ascertaining whether it is consistent with 
that given’ by the witness before the court, or to disclose the testimony 
given before them by any person, upon a charge against him for pæjury in 
. giving his testimony, or upon his trial therefor. 

(609) Src. 195. No grand juror shall be questioned for any thing he may 
say, or any vote he may give, in the grand jury, relative to a matter legally 
pending before the jury, except for a perjury of which he may have been 
guilty in making an accusation or in giving testimony to his fellow jurors. 

i Presentment, and Proceedings thereon. 

(610) Suc. 196. A presentment cannot be found without the concurrence 
of at least twelve grand jurors. When so found, it must be signed by the 
foreman. 

(611) Src. 197. The presentment, when found, must be presented by 
the foreman, in presence of the grand jury, to the court, and shall ba filed 
by the clerk. 

(612) Sec. 198. No grand juror, attorney, clerk, judge, or other officer, 
shall disclose the fact of a presentment having been made for a felony until 
the defendant shall have been arrested. But this prohibition shall not ex- 
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tend to disclosure by the i issuing or in the execution of a warrant to arrest 
the defendant. 

(613) Szc..199. A violation of the provisions of the last section shall be 
punished as a contempt and as a misdemeanor. 

(614) Sec. 200. If the court deem that the facts stated in the present- 
ment ‘constitute a public offense, triable within the county, it shall direct 
the clerk.to issue a bench-warrant for the arrest of the defendant. 

(615) Sec. 201. The clerk, on the application of the attorney-general, 
may accordingly, at any time after the order, whether the court be sitting 
or not, issue a bench warrant under his signature and pi seal of the court 
into one or mòre counties. 

(616) SEC. 202. The bench warrant upon presentment shall be substan- 
tially in the following form : 


TERRITORY OF ARIZONA, COUNTY OF 


To any sherif, constable, marshal or policeman in this Territory: 


A presentment having been made on the day of 18 , to 
the district court of the county of ‘+ > ; charging ©. D. with the 
crime of (desigħating it generally), you are therefore commanded forthwith 
to arrest the above-named C. D. and take him before E. F., a magistrate 
of this county, or in case of his absence or inability to act, before the 
. nearest or most accessible magistrate in this county. 

Given under my hand with the seal of said court 
affixed, this day of ,A.D18 . 
By order of the court, G. H., Clerk. 

(617) Sec. 203. The bench warrant may be served in any county, and 
the officer serving it shall proceed thereon in all respects as upon a warrant 
of arrest on a complaint. 

(618) Sze. 204. The magistrate, when the defendant is brought before 
him, shall proceed to examine the charges contained in the presentment, 
and hold the defendant to answer the same or discharge him therefrom, in 
the same manner, in all respects, as upôn a warrant of arrest on complaint. 


OF THE INDICTMENT. 
Finding and Presentation of Indictment. 


(619) Szc. 205. An indictment cannot be found without the concur- 
` rence of at least twelve grand jurors ; when so found, it shall be indorsed 
“ A true bill,” and the indorsement shall be signed by the foreman of the 
grand jury. . 

(620) Szo. 206. If twelve grand jurors do not concur in finding an in- 
_dictment against the defendant who has been held to answer, the deposi- 
tion and statement, if any, transmitted to them shall be returned to the 
court with an indorsement thereon signed by the foreman, to the effect 
that the charge is dismissed. l 
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(621) Sec. 207. The dismissal of the charge shall not, however, prevent 
the charge from being again submitted to a grand jury, or as often as the 
court shall so direct. But without such direction it shall not be again sub- 
mitted. 

(622) Sec. 208. When an niemant is found, the names of the wit-- 
nesses examined before the grand jury shall be inserted at the foot of the 
indictment, or indorsed thereon before it is presented to the court. . 

(623) Sec. 209. An indictment; when found by the grand jury, shall be 
presented by their foreman in their presence to the court, and shall be filed 
by the clerk and remain in his office as a public record. 

(624) Sec. 210. When an indictment has been found against a defendant 
not in custody, the same proceedings shall be had as are prescribed in sec- ` 
tions two hundred and thirty-seven and two hundred and forty-four, both 
inclusive, against a defendant who fails to appear for arraignment, 


Form of Indictment. 


(625) Sec. 211. All the forms of pleadiug in criminal actions, and the 
rules by which the sufficiency of pleadings is to be determined, shall be 
those which are prescribed by this chapter. 

(626) SEC. 212. The first pleading on the part of the Territory is thei in- 
dictment. 

(627) SEC. 213. The indictment shall contain the title of the A 
specifying the name of the court to which the indictment is presented, and 
the names of the parties, a statement of the acts constituting the offense 
in ordinary and concise language, and in such manner as to enable a per- 
son of common understanding to know what is intended. 

(628) SEC. 214. It may be substantially in the following form: 


TERRITORY OF ARIZONA : 


Against A. B., in the District Court in the county of , term A D. 18 


A. B. is accùsed by the grand jury of the county of , by this in- 
dictment, of the crime of, (giving its legal appellation, such as murder, 
arson, manslaughter, or the like, or designating it as felony or misde- 
meanor) committed as follows: The said A. B., on the day of , 
A. D. 18 , at the county of (stating the act or omission constitut- 
ing:the offense, in the manner prescribed in this chapter, according to the 
forms mentioned in the next section where they are applicable.) 

(629) SEc. 215. The indictment must be direct and certain as it re- 
gards : Ist. The party charged; 2d. The offense charged ; 3d. The par- 
ticular circumstances of the offense charged when they are necessary to 
constitute a complete offense. . 

(630) SEC. 216. When a defendant is indicted by a fictitious or erro- 
neous name, and, in any stage {of the proceedings, his true name is dis- 
covered, it shall be inserted in the subsequent proceedings, referring to 
the fact of his being indicted by the name mentioned in the indictment. 
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(631) Sec. 217. The indictment shall charge but one offense, but it may 
set forth that offense in different forms under different counts. 

(632) SEc. 218. The precise time at which it was committed need not be 
stated in the indictment, but it may be alleged to have been committed at 
any time before the finding of the same, except when the time is a material 
ingredient of the offense. 

(633) SEC. 219. When an offense involves the commission or an attempt 
to commit private injury, and is described with sufficient certainty in other 
respects to identify the act, an erroneous allégation as to the person injured, 
or intended to be injured, shall not be deemed material. 

_ (634) Suc. 220. The* words used in an indictment shall be construed in 

the usual acceptance in common language, except such words and phrases 
as are defined by law, which are to be construed according to their legal 
meaning. 

(635) Suc."221. Words used in a statute to define a public offense need 
not be strictly pursued in the indictment, but other words conveying the 
same meaning may be used. 

(636) SEC. 222. The indictment shall be sufficient if it can be under- 
stood therefrom: Ist. That it is entitled in a court having authority to 
receive it, though the name of the court be not actually set forth ; 2d. 
That it was found by a grand jury of the county in which the court was 
held ; 3d. That the defendant is named, or, if his name cannot be dis- 
covered, that he be described by a fictitious name, with a statement that he 
has refused to discover his real name; 4th. That the ‘offense was com- 
mitted at some place within the jurisdiction of the court, except where, as 
provided by sections sixty-six to seventy-four, both inclusive, and, as in 


the case of treason, the act, though done without the local jurisdiction of . 


the county, is triable therein ; 5th. That the offense was committed at 
some time prior to the time of finding the indictment; 6th. That the act 
or omission charged as the offense is clearly and distinctly set forth in ordi- 
nary and concise language, without repetition, and in such a manner as to 
enable a person of common understanding to know what is intended ; ‘7th. 
That the act or omission charged as the offense is stated with such a degree 
of certainty as to enable the court to pronounce judgment upon a convic- 
tion according to the right of the case. 

(637) SEC. 223. No indictment shall be deemed nguftiGient: nor shall the 
trial, judgment or other proceeding theregn be affected by reason of any 


defect or imperfection in matters of form, which shall not tend to the pre- 


judice of the defendant. , 

(638) Suc. 224. Neither presumptions of law, nor matters of which 
judicial notice is taken, need be stated in an indictment. 

(639) Sec. 225. In pleading a judgment or other determination of, or 
proceeding before, a court or officer of special jurisdiction, the facts con- 
ferring jurisdiction need not be stated, but it may be stated that the judg- 
ment or determination was duly made or the proceedings duly had before 
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such ‘court or officer. The facts constituting the jurisdiction, however, 
must be established on the trial. 

(640) SEC. 226. In pleading a private statute or a right derived there- 

from, it shall be sufficient to refer to the statute by its title and the day of 
its passage, and the court thereupon shall take judicial notice thereof. 

(641) Src. 227. An indictment for libel need not set forth any extrinsic 
facts for the purpose of showing the application to the party libeled of the 
defamatory matter on which the indictment is founded, but it shall be 

«sufficient to state generally that the same was published concerning him, 
and the fact that it was so published must be established on the trial. 

(642) Seo. 228. When an instrument which is the-subject of an indict- 
ment for forgery has been destroyed or- withheld by the act or the procure- 
ment of the defendant, and the fact of such destruction or withholding is 
alleged i in the indictment and established on the trial, the misdescription of 
the instrument shall be deemed immaterial. 

(643) Sxc...229. In an indictment for perjury or subornation of perjury, 
it shall be sufficient to set forth the substance of the controversy.or matter 
in respect to which the offense was committed, and in what court and before 
‘whom the oath alleged to be false was taken, and that the court or the per- 
son before whom it was taken had authority to administer the same, with 
proper allegations to the falsity of the matter on which the perjury is 
assigned; but the indictment need not set forth pleadings, record or pro- 
ceedings with which the oath is connected, nor the commission or the 
authority of the court, or the person before whom the perjury was com- 
mitted. 

(644) SEC. 230. Upon an indictment against several defendants, any one 
or more may be convicted or acquitted. 

(645) Src. 231. No distinction shall exist between an accessory before 

` the fact anda principal, or between principals in the first and second 
degree, in cases of felony; and all persons concerned in the commission of 
a felony, whether they directly commif the act constituting the offense, or 
aid and abet in its commission, though not present, shall hereafter be in- 
dicted, tried and punished as principals. 

(646) Sec. 232. An accessory after the fact to a commission of a felony 
may be indicted and punished, though the principal felon may be neither 
tried nor indicted. 

(647) SEC. 233. A person may ke indicted for having, with the knowledge 
of the commission of a public offense, taken money or property of another, 
or a gratuity or a reward, or an agreement or understanding, express or im- 
plied, to compound or conceal the offense, or to abstain from a prosecution 
therefor, or to withhold any evidence thereof, though the persons guilty of 
the ‘original offense have not been indicted or tried. 


| Arraignment of the Defendant. 


(648) SEC. 234. When the indictment is filed the defendant shall be 
arraigned. thereon before the court in which it is found, except in the cases 
in this chapter otherwise provided. 
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(649) Sec. 235. If the indictment be for a felony, the defendant must be 
personally present, but if for a misdemeanor, his personal appearance is 
unnecessary, and he may appear upon the arraignment by coùnsel. | 

(650) SEC. 236. When ‘his personal appearance is necessary, if he be in 
custody, the court may direct the officer in whose custody he is to bring him 
before it to be arraigned, and the officer shall do so accordingly. 

(651) Suc. 237. If the defendant has been discharged on bail, or has de- 
posited money instead thereof, and do not appear to be arraigned when his 
personal attendance is necessary, the court, in addition to the forfeiture of. 
the recognizance or of the money deposited, may direct the clerk to issne a 
bench warrant for his arrest. 

(652) Sec. 238. The clerk, on the application of the attorney prosecut- 
ing, or attorney-general, may accordingly, at any time after the order, 
whether the court be sitting or not, issue a bench warrant into one or more 
counties. 

(653) Src.-239. The bench warrant upon the indictment shall, if the 
offense be a felony, be substantially in the following form: 


TERRITORY OF ARIZONA, COUNTY OF 


- To any sherif, constable, marshal or policeman in this Territory :. 


; An indictment having been found on the day of , A. D. 
8 , in the District Court, in the county of , charging C. D. with 
the ime of (designating it generally), you are therefore com- 


manded forthwith to arrest the above-named ©. D. and bring him before 
that court to answer the indictment; or, if the court have adjourned for 
the term, that you a him into the custody of the: sheriff of the 
county of 

Given under my hand with the seal of the court 


affixed, this the - day of ; 
A. D. 18 ( 
[ Seal. ] By order of the court, E. F., Clerk. 


(654) Sec. 240. The.defendant, if the offense be punishable with death, 
when arrested under the warrant, shall be held in -custody by the sheriff of 
the county in which the indictment is found, unless admitted to bail, upon 
an examination upon a writ of habeus corpus. 

(655) Sec, 241. If the offense be not capitals the bench warrant shall be 
ina similar form, adding to the body thereof a direction to the following 
effect: <‘ Or, if he require it, that you take him before any magistrate in 
that county, or in the county in which you arrest him, that he may give 
bail to answer the indictment.” 

(656) Src. 242. If the offense charged be not capital, the court, upon the 
bench warrant to issue, shall fix the amount of bail, and an indorsement 
shall be made upon the bench warrant, signed by the clerk, to the follow- - 
ae effect: “The defendant is to be admitted to ball in the sum of 
Jollars,”? 
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(657) Sec. 243. The bech warrant may be served in any county in the 
same manner as a warrant of arrest. - 

(658) Src. 244. If the defendant be brought before a magistrate of an- 
other county for the purpose of giving bail, the magistrate shall proceed, in 
all respects thereto, in the same manner as if the defendant had been 
brought before him upon a warrant of arrest, and the same proceedings 
may be had thereon as provided in sections ninety-three to ninety-six, both 
inclusive. , 

(659) Sec. 245. When the indictment is for a felony, and the defendant, 
before the finding thereof, has given bail for his appearance to answer the 
charge, the court to which the indictment is presented may order the de- 
fendant to be committed to actual custody, unless he give bail in an in- 
creased amount, to be specified in the order. 

(660) Szo. 246. If such order be made, and the defendant be present, he 
shall be forthwith committed accordingly. If he be not present, a bench 
warrant shall be issued and proceeded upon in the manner provided for in 
this chapter. 

(661) Sec. 247. If the defendant appear for arraignment without coun- 
sel, he shall be informed by the court that it is his right to have counsel 
before being arraigned, and. shall be asked if he desire the aid of counsel. 

(662) SEC. 248. The arraignment must be made by the court or by the 
clerk or the attorney-general, under its direction, and consists in reading 
the indictment to the defendant and delivering to him a copy thereof, and 
of the indorsements thereon, including the list of witnesses indorsed on it, 
and asking him whether he pleads guilty or not guilty to the indictment. 

(663) SEC. 249. When the defendant is arraigned he shall be informed 
that, if the name by which he is indicted be not his true name, he must 
then declare his true name or be proceeded against by the name in the in- 
dictment. 

(664) |SEc. 250. If he give no other name, the court may proceed accord- 
ingly. 

(665) | ‘Sc. 251. If he allege that another name is his true name, the 
court shall direct an entry thereof in the minutes of the arraignment, and 
the subsequent proceedings on the indictment may be had against him by 
that name, referring also:to the name by which he is indicted. 

(666) Suc. 252. If on the arraignment the defendant require it, he shall 
be allowed until the next day,-or such further time may be allowed him as 
the court may deem reasonable, to answer the indictment. 

(667) Src. 253. If the defendant do not require time, as provided in the 
last section, or if he do, then on the next day, or at such future day as the 
court may have allowed him, he may answer to the arraignment, either 
move the court to set aside the indictment, or may demur or plead thereto. 


kad 


Setting aside the Indictment. 


(668) Src. 254. The indictment may be set aside by the court in which 


the defendant is arraigned, and upon his motion, in either of the following 
| 


| 
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cases: Where it is not found indorsed and presented as prescribed in this ` 
chapter, and where any person is permitted to be present during the ses- 
sion of the grand jury while the charge embraced in the indictment is 
under consideration, except as otherwise provided ; and the court may of 
its own motion set aside any indictment at any stage of proceedings after 
the same is found, and before the empaneling of the trial jury if, in the 
opinion of the court, the indictment is insufficient in law to sustain the 
charge intended ~ be made against the defendant, and re-submit the matter 
to a grand jury.* 

(669) SEC. 255. When the defendant had not been held to answer before - 
the finding of the indictment, he may move to set it aside, on any ground 
not above enumerated, and which may be allowed by the court. y 

(670) Suc. 256. If the motion to set aside the indictment be not made, 
the defendant shall be precluded from afterward taking the objections 
mentioned in the last two sections. 

(671) Se. 257. The motion shall be heard when it is made, unless for 
good cause the court shall postpone the hearing to another time. 

(672) Suc. 258. If the motion be denied, the defendant must immedi- 
ately answer the indictment, either by demurring or pleading thereto. 

(673) Sc. 259. If the motion be granted, the court shall order that the 
defendant in custody be discharged therefrom ; or, if admitted to bail, that 
his bail be exonerated ; or, if he have deposited money instead of bail, that 
the same shall be refunded to him, unless it direct that the case be submit- 
ted to the same or another grand jury. 

(674) Sec. 260. If the court direct that the case be resubmitted, the de- 
fendant, if already i in custody, shall so remain, unless he be admitted to 
bail, or if already admitted to bail, or money have been deposited instead 
thereof, the bail or money shall be answerable for the appearance of the de- 
fendant to answer a new indictment. 

(675) Suc. 261. Unless a new indictment be found before the next grand 
jury of the county is discharged, the court shall, on the discharge of such 
grand jury, make the order prescribed in section two hundred and fifty- 
nine. E 

(676) Spc. 262. An order to set aside an indictment, as provided in this 
chapter, shall be no bar to a future prosecution for the same offense. 


Demurrer. 


(677) Suc. 263. The only pleading on the part of the defendant is either 
a demurrer or a plea. 

(678) Sec. 264. Both the demprrer and the plea must be put in open 
court, either at the time of the arraignment or at such other time as may 
be allowed to the defendant for that purpose. 

(679) Suc. 265. The defendant may demur to the indictment when it 
shall appear upon the face thereof, either: First. That the grand jury by 
which it was found had no legal authority to inquire into the offense 


* As amended by act of 1877. 
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charged, by reason of its not being within the legal jurisdiction of the 
county. Second. That it does not substantially conform to the require- 
ment of sections two hundred and thirteen and two hundred and fourteen. 
Third. That more than one offense has been charged in the indictment, 
Fourth. That the facts stated do not constitute a public offense. Fifth. 
That the indictment contains any matter which, if true, would constitute a 


legal justification or excuse of the offense charged, or other legal bar to the 
prosecutiou. 


(680) Sec. 266. The demurrer must be in writing, signed either by the 
defendant.or his counsel, and filed. It must distinctly specify the grounds 
of objection to the indictment, or it shall be disregarded. 

(681) Sec. 267. Upon the demurrer being filed, the argument of the ob- 
jections presented thereby shall be had either immediately or at such time 
as the court may appoint. 

(682) SEC. 268. Upon considering the demurrer, the court shall give 
judgment, -either allowing or disallowing it, and an order to that effect shall 
be entered on the minutes. 

(683) Sec. 269. If the demurrer be allowed, the judgment shall be final 
upon the indictment demurred to, and shall be a bar to another prose- 
cution of the same offense, unless the court, being of opinion that the 
obj ection on which the demurrer is allowed may be avoided in a new in- 
dictment, direct the case to be so submitted to the same or another grand 
jury. | 

(684) Src. 270. If the court do not direct the case to be resubmitted, the 
defendant, if in custody, shall be discharged, or if admitted to bail, his bail 
shall be exonerated; or, if he has deposited money instead ot Ball the money 
shall be refunded to him. 

(685) Suc. 271. If the court direct that the case be resubmitted anew, 
the same proceedings must be had thereon as are prescribed in sections two 
hundred and sixty and two hundred and sixty-one. 

(686) Sic. 272. If the demurrer be disallowed, the court shall permit the 
defendant to plead. which he must do forthwith, or at such time as the 
court may allow.* 

(687) Src. 273. When the objections mentioned in section two hundred . 
and sixty-five appear upon the face of the indictment, they can only be 
taken advantage of by demurrer, except that the objection to the jurisdic- 
tion of the court over the subject of the indictment, or that the facts stated 
do not constitute a public offense, may be taken at the trial under the plea 
of not guilty and in arrest of judgment. 


Pleas.’ 


(688) Suc. 274. There are three kinds of pleas to an indictment. A plea 
of: First, guilty; second, not guilty; third, a former judgment of convic- 
tion or acquittal of the offense charged, which may be pleaded either with 
or without the plea of “not guilty.” 


#As amended by act of 1865. 
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(689) Szo. 275. Every plea shall be oral, and shall be entered upon the 
minutes of the court. 


(690) Suc. 276. The plea shall be entered in substantially the following 
form: First, if the defendant plead guilty, ‘‘ the defendant pleads that he 
is guilty of the offense charged in this indictment.” Second, if he plead not 
guilty, “the defendant pleads that he is not guilty of the offense charged 
in this indictment.” Third, if-he plead a former acquittal or conviction, 
“the defendant pleads that he has already been convicted (or acquitted, 
as the case may be) of the offenses charged in this indictment by the judg- 
ment of the court of (naming it), rendered at (naming the place), on 
the day of 

(691) SEC. 277. A plea of guilty can in no place be put in, except by the 
defendant himself in open court, unless upon an indictment against a cor- 
poration, in which case it may be put by counsel. 

(692) Sec. 278. The court may, at any time before judgment, upon a 
plea of Guilty, permit it to be withdrawn, and a plea of not guilty substi- 
tuted. 

(693) Suc. 279. The plea of not guilty shall be deemed a denial of every 
material allegation in the indictment. 

(694) Sec. 280. All matters of fact tending to setabiieli a defense may be 
given in evidence, under the plea of not guilty, except a former judgment 
of acquittal or conviction of the offense charged. 


(695) SEC. 281. If the defendant were formerly acquitted on the ground 
of a variance between the indictment and the proof, or upon an objection 
to the form or substance of the indictment, it shall not be deemed an © 
acquittal of the same offense. ' 


(696) SEC. 282. . When, however, he shall have been acquitted on the 
merits, he shall be deemed acquitted of the same offense, notwithstand- 
ing any defect in-form or substance in the indictment on which he -was 
acquitted. 

(697) Sec. 283. When the defendant shall have been convicted or 
acquitted upon an indictment, the conviction or acquittal shall be a bar to 
another indictment for the offense charged in the former, or for an attempt 
to commit the same, or for an offense necessarily included therein, of 
which he might have been connor under that indictment, as hereinafter 
provided. 

(698) Suc. 284. If the defendant refuse to answer the indictment by de-. 
murrer or plea, a plea of not guilty shall be entered. 


Removal of the Action to another County. 


(699) SEC. 285. A criminal action, prosecuted by indictment, may be re- 
moved from the court in which it is pending: 

First. On the application of the defendant, on the ground that a fair 
and impartial trial cannot be had in the county where the indictment is 
pending, 
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Second. On the application of the attorney prosecuting any such action, 
on the ground that no jury can be had for the trial of such defendant in 
the county where the indictment is pending.* 

(700) Sec. 286. The application must be made in open court, and i in 
writing, verified by the affidavit of the defendant:or attorney prosecuting, - 
as the case may be, and a copy of the affidavit must be served upon the 
attorney prosecuting, or upon the attorney defending such case, at least one 
day before the application is made to the court.* 

(701) SEc. 287, If the court be satisfied that the representation of the 
party making the application is true, an order shall be made for the re- 
moval of the action to the proper court of the county which is free from 
the like objection.* 

(702) Sec. 288. The order of removal shall be entered on the minutes, 
and the clerk shall immediately make out and transmit a certified copy of 
the entry, with a certified copy of the record, pleadings and proceedings in 
the action, including the recognizances for the appearance of the defend- 
ant and of the witnesses, to the court to which the action is removed. 

(708) Src. 289. If the defendant be in custody, the order shall direct 
his removal by the sheriff of the county where he is imprisoned to the 
custody of the sheriff of the county to which the action is removed, and he 
shall be forthwith removed accordingly. 

(704) Sec. 290. The court to which the action is removed shall proceed 
to trial and judgment therein, as if the action had been commenced in said 
court. If it be necessary to have any of the original pleadings or other 
papers before such court, the court from which the action is removed shall, 
at any time, on application of the attorney-general or the defendant, order 
such, papers or pleadings to be transmitted by the clerk, a certified copy 
thereof being retained. 


of the Proceedings on the Indictment before Trial.—The Mode of Trial. 


(705) Suc. 291.. An issue of fact arises: 1st. Upon a plea of not guilty; 
or, 2d. Upon a plea of a former conviction or acquittal of the same offense.. 
(706) Sec. 292. An issue of fact must be tried by a jury of the county 
in which the indictment was found, unless the action be removed by order 
of the court into some other county. l 
(707 ) Sec. 293. If the indictment be for a misdemeanor, the trial may 
_ be had i in the absence of the defendant; but if for a felony, he must be per- 
sonally present. 


| 
(708) Src. 294. Trial Juries for criminal actions shall be formed in the 
same manner as trial juries for civil actions. 
(709) Sec. 295. The clerk shall keep a docket of all the criminal actions 
pending i in the court, in which he shall enter each indictment according to 


*As amended by act?of 1878. 
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the date of filing, specifying opposite the title of each action whether it be 
for a felony or a misdemeanor, and whether one defendant be in custody or 
on bail. 

(710) Suc. 296. The issues on | the docket shall be disposed of in the fol- ` 
lowing order, unless, upon the application of either party, for good cause ~ 
shown by affidavit, and upon two days’ notice to the opposite party, with a 
copy of the affidavit in support of the application, the court shall direct an 
indictment to be tried out of its order: 1st. Indictments for felony when 
the defendant is in custody; 2d. Indictments for misdemeanor when the © 
defendant is in custody; 3d. Indictments for felony when the defendant is 
on bail ; and, 4th. Indictments for misdemeanor when the defendant is on 
bail. 

(711) Sec. 297. After his plea the defendant shall have at least one day 
to prepare for his trial, if he require it. 


ə . Postponement of Trial. 


' (712) Sec. 298. When an indictment is called for trial the court may, 
upon sufficient cause shown by affidavit, direct the trial to be postponed to 
another day of the same term or the next term. 


Challenging the Jury. 


(718) Szc. 299. A challenge is an objection made to the trial jurors, and 
is of two kinds: Ist. To the panel; 2d. To an individual juror. 

(714) SEC. 300. When several defendants are tried together they are not 
allowed to sever their challenges, but must join therein. 

(715) Sec. 301. The panel is a list of jurors returned by a sheriff to 
serve at a particular court or for the trial of a particular cause. 

(716) Sec. 302. A challenge to the panel is an objection made to all the 
jurors returned and may be taken by either party. 

(717) Sze. 303. A challenge to the panel shall be made in the same form 
and determined in the same manner as when made to a juror.* 

(718) Sc. 304. A challenge to a panel must be taken before a juror is 
sworn, and must be in writing, specifying plainly and distinctly the facts 
constituting the grounds of challenge. 

(719) Src. 305. If the sufficiency of the facts alleged as a ground of 
challenge be determined, the adverse party may except to the challenge. 
The exception need not be in writing, but shall be entered on the EAD 
of the court. 

(720) Sue. 306. Upon the exception the court shall proceed to try jhe 
sufficiency of the challenge, assuming the facts alleged therein to be true. 

(721) Suc. 307. If on the exception the court deem the challenge suffi- 
cient, it may, if justice require it, permit the party excepting to withdraw- 
his exception, and to deny the facts alleged in the challenge. If the ex- 
ception be allowed, the court-may in like manner permit an amendment of 
the the challenge. 


7 As amended byjact of 1871. -- 
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(722) Suc. 308. If the challenge be denied, the denial may in like man- 
ner be oral, and shall be entered on the minutes of the court, and the court 
shall proceed to try the question of fact. 

(723) Suc. 309. Upon such trial, the officers, whether judicial or minis- 
terial, whose irregularity is complained of, as well as any other persons, — 
may be examined to prove or disprove the facts alleged as the grounds of 
challenge. 

Suc, 310. Repealed by act of 1871. 

(724) Suc. 311. If, either upon an exception to the challenge or a denial 
of the fact, the challenge be allowed, the court shall discharge the jury, so 
far as the trial of the indictment in question is concerned. If it be disal- 
lowed, the court shall direct the jury to be impanneled. 

(725) Sze. 312. Before a juror is called, the defendant must be informed 
by the court, or under its direction, that, if he intend to challenge any in- 
dividual juror, he must do so when the juror appears and before he is 
sworn, 

(726) Suc. 313. A challenge to an individual juror is either : 1st. Pe- 
remptory ; ; or, 2d. For cause. 

(727) Sec. 314. It must be taken when the juror appears, and before he 

is sworn, but the court may, for good cause, permit it to be taken after the 
| juror is sworn, and before the jury is completed. 

(728) Sec. 315. A peremptory challenge may be taken by either party, 
and may be oral. It i is an objection to a juror for which no reason need be 
given, but upon which the court shall exclude him. 


(729) Src. 316. If the offense charged be punishable with death, or with 
imprisonment in a state prison for life, the defendant is entitled to ten, 
and the Territory to five, peremptory challenges. On a trial for any other 
offense, the defendant is entitled to five, and the Territory to three, pe- 
remptory challenges. 

(730) Sxc. 317. A challenge for cause may be taken by either party. It 
is an objection to a particular juror, and is either: 1st. General, that the 
juror is disqualified from serving in any case ; or, 2d: Particular, that he 
is disqualified from serving in the cause on trial. 

(781) Src. 318. General causes of challenge are: 1st. A conviction for 
felony ; ; 2d. A want of any of the qualifications prescribed by statute to 
‘render a person a competent juror ; 3d.. Unsoundness of mind, or such de- 
fect 1 in the faculties of the mind or the organs of the body as renders him 
incapable öf performing the duties of a juror. 

(732) Sec. 319. Particular causes of challenge are of two kinds: Ist. 
For such a bias as, when the existence of the fact is ascertained in judg- 
ment of law, disqualifies the juror, and which is known in this chapter as 
implied bias ; 2d. For the existence of a state of mind on the part of the 
juror in reference to the case, which, in the exercise of a sound discretion 
on the part of the court, leads to the inference that he will not act with 
entire impartiality, and which is known in this chapter as actual bias. 

(733) SEc. 320. A challenge for implied bias may be taken for all or any 


i * 
| š 
: ” 


33 


i 


cHaP. 11] PROCEEDINGS IN CRIMINAL CASES. 185 


Cai al 


of the following causes, and for no other: Ist. Consanguinity or affinity 
within the fourth degree to the person alleged to be injured by the offense . 
charged, or on whose complaint the prosecution was instituted, as to the 
defendant ; 2d. Standing in the relation of guardian and ward, attorney 
and client, master and servant, or landlord and tenant, or being a member 
of the family of thé defendant or of the person alleged to be injured by 
the offense charged, or on whose complaint the prosecution was instituted, 

or in his employment on wages; 3d. Being a party adverse to the defend- 
ant in a civil action, or having complaint against, or being accused by, him 
in a criminal prosecution ; 4th. Having served on the grand jury. which found 
the indictment, or on a coroner’s jury which inquired into the death of a 
person whose death is the subject of the indictment ; 5th. Having served 
on a trial jury which has tried another person for the offense charged in 
the indictment ; 6th. Having been one of a jury formerly sworn to try the 
same indictment, and whose verdict was set aside, or which was discharged 
without a verdict, after the case was submitted to it; 7th. Having served 
as a juror in a civil action brought against the defendant, for the act 
charged as an offense; 8th. Having formed or expressed an unqualified 
opinion or belief that the prisoner is guilty or not guilty of the offense 
charged ; 9th. If the offense charged be punishable with death, the enter- 
taining of such conscientious opinion as would preclude his finding the 
defendant guilty ; in which case he shall neither be permitted nor com- 
pelled to serve as a juror. It shall-be the duty of the judge before whom 
any criminal prosecution is conducted, to plainly instruct the jury as to 
the meaning of the words “ qualified” and ‘‘ unqualified opinion,” :be- 
fore any question is put to the jury touching their qualifications as jurors.* | 


(734) Sec. 321. An exemption from service on a jury is not a cause of 
challenge, but the privilege of the person exempted.. 

(735) Sze. 322. In a challenge for implied bias, one or more of the 
causes stated in section three hundred and twenty must be alleged. In a 
challenge for actual bias, it must be alleged that the juror is biased’against 
the party challenging. In either case the challenge may be oral, but 
must be entered on the minutes of the court. 

(736) Sec. 323. The adverse party may except to the challenge in the 
same manner as to a challenge to the panel, and the same proceedings 
shall be had thereon as prescribed as to the panel or individual person, ex- 
cept that if the exception be allowed, the juror shall be excluded. He 
may orally deny the facts alleged as the ground of challenge. 

(737) So. 324. If the facts be denied, the challenge shall be tried by 
the court. 

(738) SEC. 325. Upon the trial of a challenge to an individual juror, 
the juror challenged may be examined as a witness to prove or disprove the 
challenge, and shall be compelled to answer every question pertinent to the 
inquiry therein. _ 

(739) Sc. 326. Other witnesses may also be examined on either side, and 
sis amended by act of 1875. _ 


136 PROCEEDINGS IN CRIMINAL CASES. [cmar. 11 


the rules of evidence applicable to the trial of other issues shall govern the 
admission or exclusion of .testimony on the trial of the challenge. 


(740) SEc. 327. On the trial of the challenge, the court shall determine 
the law and the facts, and shall either allow or disallow the challenge, and 
direct an entry accordingly on the minutes. 


(741) Sue. 328. All challenges to an individual juror, except peremp- 
tory, must be taken first by the defendant, and then by the Territory, and 
each party must exhaust all his challenges to each juror as he is called, be- 
fore the other begins. 


(742) Suc. 329. The challenges of either party need not all be taken at 
once, but they must be taken separately in the following order, including 
in each'challenge all the causes of challenge belonging to the same class : 
Ist. To the panel; 2d, To an individual juror for a general disqualifica- 
tion ; 3d. To an individual juror for an implied bias ; 4th. To an indi- 
vidual juror for an actual bias. ` 

(743) ‘Src. 330. If all the challenges on both sides be disallowed, either 
party may still take a peremptory challenge, unless the peremptory. chal- 
lenges be exhausted. 


| 


i Of the Trial. 

(744) | Sio. 831. The jury having been impaneled and sworn, the trial 
shall proceed i in the following order: 1st. If the indictment be for a felony, 
the clerk must read the indictment and state the plea of the defendant to 
the jury. In all other cases this formality may be dispensed with; 2d. The 
attorney-general or other counsel for the Territory must open the cause and 
offer the evidence in support of the indictment; 3d. The defendant or his 
counsel may then open the defense, and offer his evidence in support 
thereof; 4th. The parties may then respectively offer rebutting testimony 
only, unless the court for good reason, in furtherance of justice, permit 
them to offer evidence upon their original cause. 


(745) Src. 332. When the evidence is concluded, the party for the prose- 
cution shall state the grourids upon which he relies to the jury; the party 
holding the negative shall then reply; and the party holding the affir- 
mative onde. the argument, unless the court for cause shall otherwise 
direct. | 

(746) Src. 333. If the indictment be for an offense punishable with 
death, two counsel on each side may argue the cause to the jury, in which 
case they must do so alternately. if it be for any other offense, the 
court may, in its discretion, restrict the argument to one counsel on each 
side. | 

(747) SEC. 334. A defendant in a criminal action is presumed to be in- 
nocent until the contrary be proved, and in case of a reasonable doubt 
whether his guilt be satisfactorily shown, he is entitled to be acquitted. 


ae (748) Szc. 335. When it legally appears that a defendant has committed 
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a public offense, and there is reasonable ground of doubt in which of two 
or more degrees he is guilty, 1 he can be convicted of the lowest of such . 
degrees only. , 

(749) Sxc. 336. When two o or more defendants are jointly indicted for a 
felony, any defendant requiring it shall be tried separately. In other cases 
the defendants jointly indicted shall be tried separately or jointly, 1 in the 
discretion of the court. 

(750) Sec. 337. When two or more persons are indicted in the same in- 
dictment, the court may at any time before the defendant has gone into 
his defense, on the application of the attorney for the Territory, direct any 
defendant to be discharged from the indictment, that he may be a witness 
for the Territory. 


(751) SEC. 338. When two or more persons are included in the same in- 
dictment, and the court is of opinion that in regard to a particular defend- 
ant there is not sufficient evidence to put him on his defense, it shall order 
him to be discharged from the indictment, before the evidence shall be 
deemed. closed, that he may be a witness for his co-defendant. 

(752) Suc. 339. The order mentioned in the last two sections shall be 
deemed an acquittal of the defendant discharged, and shall be a bar to 


another prosecution for the same offense. 


(753) Sec. 340. Upon a trial for treason,.the defendant cannot be con- 
victed unless upon the testimony of two witnesses to the same overt act, or 
upon confession in open court. s 

(754) SEC. 341. Upon a trial for treason, evidence shall not be admitted 
for an overt act not expressly charged in the indictment, nor shall the de- 
fendant be convicted unless one or more overt acts be expressly alleged 
therein. 

(755) Sec. 342. Upon a trial for conspiracy, in a case where an overt act 
is required by law to constitute the offense, the defendant cannot be con- 
victed unless one or more overt acts be expressly alleged in the indictment, 
nor unless one or more of the acts alleged be proved ; but other overt acts, 
not alleged in the indictment, may be given in evidence. 


(756) Sec. 343. Proof of actual penetration into the body is sufficient to 
sustain an indictment for rape or for the crime against nature. 


(757) Seo. 344. A conviction cannot be had upon the testimony of an 
accomplice, unless he be corroborated by such other evidence as shall tend 
to connect the defendant with the commission of the offense ; and the cor- 
roboration shall not be sufficient if it merely show the commission of the 
offense or the circumstances. thereof. ) 


(758) SEc. 345. Upon a trial for having, with an intent to cheat or de- 
fraud another designedly by any false pretense, obtained the signature of 
any person to a written instrument, or having obtained from any person 
any money, personal property, or valuable thing, no evidence: shall be ad- 
mitted of a false pretense expressed in language and unaccompanied by a 
false token or writing, unless the pretense or some note or memorandum 


138 PROCEEDINGS IN CRIMINAL CASES. [oHap. 11 


thereof be in writing, either subscribed by or in the handwriting of the 
defendant. 

(759) Sec. 346. The last section shall not apply to a prosecution for 
falsely representing or personating another, and in such assumed character 
receiving any money or property. 

(760)' Szc. 347. Upon a trial for having, under promise of marriage, 
seduced and had illicit connection with an unmarried female of previous 
chaste character, the defendant shall not be convicted upon the testimony 
of the person injured, unless she be corroborated by other evidence tending 
to connect the defendant with the commission of the offense. 

(761) Suc. 348. If it appear by the testimony that the facts proved con- 
stitute an offense of a higher nature than that charged in the indictment, 
the court may direct the jury to be discharged, and all proceedings on the 
indictment to be superseded, and may order the defendant to be com- 
mitted, or continued on or admitted to bail, to answer any new indictment 
which may be found against him for the higher offense. 

(762) Sc. 349. If an indictment for a higher offense be dismissed by 
the grand j jury, or be not found at or before the next term, the court shall 
again proeeed to try the defendant on the original indictment. 

(763) Sec. 350. The court may also direct the jury to be discharged 
when it appears that it has not jurisdiction of the offense, or that the 
facts charged i in the indictment do not constitute an offense punishable by 

law. | 
' (764) SEC. 351. If the jury be discharged because the court has not 
jurisdiction of the offense charged in the indictment, and it appear that it 
was committed out of the jurisdiction of this Territory, it shall order the 
defendant to be discharged. 

` (765) Sec. 352. If the offense were committed within the exclusive juris- 
diction of another county of this Territory, the court shall direct the de- 
fendant to be committed for such time as shall be deemed reasonable, to 
await a warrant from the proper county for his arrest ; or, if the offense be 
a misdemeanor only, it‘may admit him to bail in a recognizance, with suffi- 
cient securities that he will, within such time as the court may appoint, 
render himself amenable to a warrant for his arrest from the proper county, 
and, if not sooner arrested thereon, will attend at the office of the sheriff of 
the county where the trial was had, at a certain time, particularly desig- 
nated in the recognizance, to surrender himself upon the warrant, if issued ; 
or that his bail will forfeit such sum as the court may fix, and to be men- 
tioned in the recognizance. 

(766) Suc. 353. In the case provided for in the last section, the clerk 
shall forthwith transmit a certified copy of the indictment, and of all the 
papers filed in the action, to the attorney prosecuting of the proper county, 
the expense of which transmission shall be chargeable to that county. 

(767) Suc. 354. If the defendant be not arrested, as hereinbefore pro- 
` vided, on a warrant from the proper county, he shall be discharged from 
custody, or his bail in the action shall be exonerated, or money deposited 
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instead of bail shall be refunded, as the case may be, and the securities in 
the recognizance shall be discharged. 

(768) Suo. 355. If he be arrested, the same proceedings shall be had > 
thereon as upon the arrest of a defendant in another county on a warrant 
of arrest issued by a magistrate. 

(769) SEC. 356. If the jury be discharged because the facts as charged 
do not constitute an offense punishable by law, the court shall order that 
the defendant, if in custody, be discharged ; or, if admitted to bail, that 
his bail be exonerated ; or, if he have deposited money instead of bail, that 
the money deposited be refunded to him, unless in the opinion of the court 
a new indictment can be framed upon which the defendant can be legally 
convicted, in which case it may direct that the: case be submitted to the 
same or another grand jury. 

(770) Sxo. 357. If the court direct that the case þe submitted anew, “the 
same proceedings must be had thereon as are prescribed in sections two 
hundred and sixty and two hundred and sixty-one, both inclusive. 


(771) Suc. 358. If at any time the evidence on either side is closed and 
the court deem the same insufficient to warrant a conviction, it may advise 
the jury to acquit the defendant. But the jury shall not be bound by such 
advice, nor shall the court for any cause prevent the jury from giving a 
verdict, except as provided in sections three hundred and thirty-seven and 
three hundred and thirty-eight, three hundred and forty-eight and three 
hundred and fifty. 

(772) Sec. 359. Whenever in the opinion of the court it is proper that 
the jury should view the place in which the offense is charged to have been 
committed, or in which any other material fact occurred, it may order the 
jury to be conducted in a body, in the custody of the sheriff, to the place, 
which shall be shown to them by a person appointed by the court for that 
purpose. 

(773) Suc. 360. No person shall be suffered to speak to the j jury on any 
subject connected with the trial, and the officer shall return them into 
court without unnecessary delay, or at a specified time. 

(774) SEC. 361. If a juror have any personal knowledge respecting a, fact 
in a controversy in a case, he must disclose the same in open court during 
the trial. If, during the retirement of the jury, a juror declare any fact — 
which could be evidence in the cause as of his own knowledge, the jury 
must return‘into court. In either of these. cases the juror making the 
statement must be sworn as a witness, and examined in the presence of the 
parties. . 

(775) Suv. 362. The jurors sworn to try an indictment may, at any time 
before the submission of the cause to the jury, in the discretion of the 
court, be permitted to separate, or be kept in charge of a proper officer. 
The officer shall be sworn to keep the jurors together until the next meet- 
ing of the court, to suffer no person to speak to them, nor speak to them- 
selves on any subject connected with the trial, and to return en into 
court at the next meeting thereof. 
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(776) Sno. 363. The jury shall also, at each adjournment of the court, 
whether they be permitted to separate or to be kept in charge of officers, 
be admonished by the court that it is their duty not to converse among’ 
themselves or with any one else on any subject connected with the trial, or 
_to form or express any opinion thereon, until the cause is finally submitted 
to them. 

(777) Seo. 364. If, before the conclusion of the trial, a juror becomes 
sick, so as to be unable to perform his duty, the court may order him to be 
discharged. In that case a new juror may be sworn, and the trial begin 
anew, or the jury may be discharged, and a new jury then or afterward 
impaneled. 

(778) SEC. 365. The court shall decide all questions of ‘law which shall 
arise in the course of the trial. 

(779) Sec. 366. On the trial of an indictment for libel, the jury shall 
have the right to determine the law and the fact. 

(780) Sec. 367. On the trial of an indictment for any other offense than 
libel, questions of law are to be decided by the court, saving the right of 
the defendant to except questions of fact by the jury. And although the 
jury have the power to find a general verdict, which includes questions of 
law as well as of fact, they are bound, nevertheless, to receive as law what 
is laid down as such by the court. 

(781) SEC. 368. In charging the jury the court shall state to them all 
such matters of`law as it may think necessary for their information in giv- 
ing their verdict. The charges of the court to the jury shall be in writing, 
signed. by the judge, and filed with the papers in the case, unless the de- 
fendant consent in open court for the charges to be given verbally.* 

(782) Sc. 369. Hither party may present to the court any written 
charge and request that it may be given. If the court think it correct and 
pertinent, it shall be given ; if not, it shall be refused. 

(783) Sc. 370. Upon each charge so presented and given or refused, 
the court shall indorse its decision and shall sign it. If part be given and 
part refused, the court shall distinguish, showing by the indorsement what 
part of the charge was given and what part refused. 

(784) Suc. 371. After hearing the charge, the: jury may either decide in 
court or may retire for deliberation. If they do not agree without retiring, 
one or more officers must be sworn to keep them together in some private 
and convenient place, and not to permit any person to speak to them, nor 
to speak to them themselves unless it be to ask them whether they have 
agreed upon a verdict, and to return them into court when they have so 
agreed. | 

(785) SEC. 372. Where a defendant, having given bail, appears for trial, 
the court may, in its discretion, at any time after his"appearance for trial, 
order him to be committed to the custody of the proper officer of the 
county, to abide the judgment or further order of the court, and he shall 
be committed and held in custody accordingly. 


Ag amended by act of 1867. 


CHAP. 11] , PROCEEDINGS IN CRIMINAL CASES. 141 


Conduct of the Jury after the Case ts submitted to them. 


(786) SEC. 373. A room shall be provided by the sheriff of each county 
for the use of the jury upon their retirement for deliberation, with suitable 
furniture, fuel, lights and stationery. If the sheriff neglect, the court 
may order him to do so, and the expenses incurred by him in carrying the, 
order into effect, when certified by the court, shall be a county charge. 

(787) Suc. 374. While the jury are kept together, either during the 
progress of the trial or after their retirement for deliberation, they shall 
be provided by the sheriff, at the expense of the county, with suitable’ and 
sufficient food and lodging. 

(788) SEC. 375. Upon retiring for deliberation, the jury may ks with 
them all papers (except depositions) which have been received as evidence 
in the case, or copies of such parts of public records or private documents 
given in evidence as ought not, ‘in the opinion of the court, to be taken 
from the person having them in possession. 

(789) Suc. 376. The jury may also take with them notes of the testi- 
mony or other proceedings on the trial taken by themselves, or any of 
them ; but none taken by any other person. ` 

(790) Src. 377. After the jury have retired for deliberation, if there be 
any disagreement between them as to any part of the testimony, or if they 
desire to be informed on any point of law. arising in the cause, they must 
require the officer to conduct them into court.’ Upon being brought into © 
court, the information required shall be given- in the presence of, or after 
notice to, the attorney-general, and the defendant and his counsel. 

(791) Sec. 378. If, after the retirement of the jury, one of them be 
taken so sick as to prevent the continuance of his duty, or any other acci- 
dent or cause occur to prevent their being kept for deliberation, the jury 
may be discharged. 

(792) Sec. 379. Except as provided in the läd section, the jury shall 
not be discharged after the cause is submitted to them, until they have 
agreed upon their verdict and rendered it in open court, unless by consent 
of both parties entered upon the minutes, or, unless, at the expiration of 
such time as the court shall deem proper, it ‘satisfactorily appear that there 
is no reasonable probability that the jury can agree. > 

(793) Sec. 380. In all cases where a jury are discharged, or prevented 
from giving a verdict by reason- of any accident or other cause, except 
where the defendant is discharged from the indictment during the progress 
of the trial, or after the cause is submitted to them, the cause may be again 
tried at the same or another term. , . 

(794) SEc. 381. While the jury are absent, the court may adjourn from 
time to time as to ether business, but it shall nevertheless be deemed to be 
open for every purpose connected with the cause submitted to the jury,‘ 
until a verdict be rendered or the jury discharged. - 

NEC. 382. A final adjournment of the court discharges the jury. © 
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i ~ The Verdict. 


(795) ‘geo, 383. When a jury have agreed upon a verdict, they must be 
conducted into court by the officer having them in charge. Their names 
must then be called, and if all do not appear, the rest shall be discharged 
without giving a verdict. In such case the cause may be again tried at the 
same or another term. l 

(796): Sec. 384. If the indictment be for a felony, the defendant must, 
before the verdict, appear in person. If it be for a misdemeanor, the ver- 
dict may be rendered in his absence. 

(797) Sec. 385. If the jury appear, they shall be asked by the court or 
clerk whether they have agreed upon their verdict, and if the foreman 
answer in the affirmative, they shall, on being required, declare the same. 

(798), Sec. 386. The jury may either render a verdict, or when they are 
in douht as to the legal effects of the facts proved, they may, except upon 
an indictment for libel, file a special verdict. 

(799) Suc. 387. A general verdict upon a plea of not guilty is either 
“< guilty ” or “not guilty,” which imports a conviction or acquittal on 
every material allegation in the indictment. Upona plea of a former con- 
viction or acquittal of the same offense, it is either ‘“‘ For the Territory” 
or ‘‘ For the defendant.” 

(800) Sec. 388. A special verdict is that by which the jury y find the facts 
only, leaving the judgment to the court. It must present the conclusions ` 
of fact as established by the evidence, and not the evidence to prove them ; 
and these conclusions of fact must be so presented as that nothing remains 
to the court but to draw conclusions of law upon them. 

(801) Sec. 389. The special verdict must be reduced to writing by the 

jury, or in their presence entered upon the minutes of the court, read to 
the jury, and agreed to by them before they are discharged. 

(802) Szoc. 390. The special verdict need not be in any particular form, 
but shall be sufficient if it present intelligibly the facts found by the jury. 

(803) Src. 391. The court shall give judgment upon the special verdict, 
as follows : First. If the plea be not guilty, and the facts prove the defend- 
ant guilty of the offense charged in the indictment, or of any other offense 
of.which he could be convicted, as provided in section three hundred and 
ninety-three, under that indictment, judgment shall be given accordingly. 
But if the facts found do not prove the defendant guilty of the offense 
charged, or of any offense of which he could be so convicted under the in- 
dictment, judgment of acquittal shall be given. Second. If the plea be a 
former conviction or acquittal of the same offense, the court shall give 
judgment of acquittal or conviction, according as the facts prove the 
former conviction or acquittal. 

(804) SEC. 392. If the jury do not, in a special verdict, pronounce affir- 

matively or negatively on the facts necessary to enable the court to give 
judgment, or if they find the evidence of facts merely, and not the conclu- 
sions of facts from the evidence as established to their satisfaction, the 
court shall order a new trial. 

| 
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(805) Suc. 393. In all cases the defendant may be found guilty of any 
offense, the commission of which is necessarily included in that with which 
he is charged in the indictment, or may be found guilty of an attempt to 
commit the offense charged. 

(806) Src. 394. On an indictment against several, if the jury cannot 
agree upon a verdict as to all, they may render a verdict as to those in re- 
gard to whom they do agree, on which a judgment shall be entered accord- 
ingly, and the case as to the rest may be tried by another j jury. 

(807%) Sec. 395. When there is a verdict of conviction, in which it ap- 
pears to the court that the jury have mistaken the law, the court may ex- 


plain the reason for that opinion, and direct the jury to reconsider their _ 


verdict, and if after such reconsideration they return the same verdict, it 
must be entered ; but when there is a verdict of acquittal, the court cannot 
require the jury to reconsider it. 

(808) Src. 396. If the jury render a verdict which is neither a general 
nor a special verdict, as hereinbefore defined, the court may direct them to 
reconsider it, and it shall not be recorded until it be rendered in some form 
from which it can be clearly understood what is the intent of the jury, 


whether to render a general verdict or to find the facts specially, and to 


leave the judgment to the court. 

(809) Sec. 397. If the jury persist in finding an informal verdict, from 
which, however, it can be clearly understood that their intention is to find 
in favor of the defendant upon the issue, it shall be entered in the terms 
in which it is found, and the court shall give judgment of acquittal; but 
no judgment of conviction can be given unless the jury find expressly 
against the defendant upon the issue, or judgment be given against him on 
a special verdict. 

(81 0) Szc. 398. When a verdict is rendered, and before it is recorded, 
the jury may be polled on the requirement of either party ; in which case 
they shall be severally asked whether it be their verdict, and if any one 
answer in the negative, the jury shall be sent out for further deliberation. 

(811) Sec. 399. When the verdict is given, and is such as the court may 
receive, the clerk must immediately record it in full on the minutes, and 
must read it to the jury, and inquire of them whether it be their verdict. 
If any juror disagree, the fact must be entered in the minutes and the jury 
again sent out; but if no disagreement be expressed, the verdict is com- 
plete and the juty must be discharged from the case. 

(812) Src. 400. If judgment of acquittal be given on a general verdict, 
and the defendant be not detained for any other legal cause, he must be 
discharged as soon as the judgment is given, except that where the acquit- 
tal is at variance between the proof and the indictment, which may be 
obviated by a new indictment, the court may order his detention, to the 
end that a new indictment may be prepared in the same manner and with 
. like effect as hereinbefore provided. 

(813) Sxc. 401. If a general verdict be rendered against the defendant, 
or a special verdict be given, he may be remanded, if in custody; or, if on 
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bail, he must be committed to the proper officers of the county, to await 
the judgment of the court upon the verdict. If so committed, his bail 
shall þe exonerated ; or if money be deposited instead of bail, it shall be 
refunded to the defendant. 


Of the Proceedings after Trial and before Judgment.—Bull of Exceptions, 


(814) Sec. 402. On the trial of an indictment, exceptions may be taken 
by the defendant to a decision of the court upon a matter of law, in any of 
the following cases: Ist. In disallowing a challenge to the panel of the 
jury, or to an individual juror for an implied bias; 2d. On admitting or 
rejecting witnesses or testimony; 3d. In admitting or rejecting witnesses 
or testimony, or in deciding any question of law not a matter of discretion, 
or ini charging or instructing the jury upon the law on the trial of the 
issue. | $ 

(815) Sec. 403. The exceptions may be taken by the attorney-general or 
other|counsel for the Territory, to a decision of the court upon a matter of 
law in any of the cases specified in the third subdivision of the preceding 
section. 

(816) Src. 404. A bill containing the exceptions must be settled and 


‘signed by the judge, and filed with the clerk within ten days after the trial 


of the cause, unless further time be granted by said judge, or by a judge of 
the supreme court. 

(817) Sec. 405. The bill of exceptions shall contain so much of the evi- ` 
dence only as is necessary to present the questions of law upon which the 
exceptions were taken; and the judge shall, upon the settlement of the 
bill, whether agreed to ‘by the parties or not, strike out evidence and other 
matters not material to the questions to be raised. 


(818) Szc. 406. The bill of exceptions must be filed with the clerk of 


‘the court as soon as it is signed by the judge. 


(819) Sec. 407. When any written charge has been presented and given 
or refused, the question or questions precoated in such charge need not be 
excepted to, nor embodied in a bill of exceptions ; but the written charge 
itself, with the indorsement showing the action of the court, shall form 
part of the record, and any error in the decision of the court thereon may 
be taken advantage of on appeal in like manner as is presented in a bill of 
exceptions» 


| New Trial. 


(820) SEC. 408. A new trial is a re-examination of the issue in the same 
court before another jury, after a verdict has been given. It places the 


. parties in the same condition as if no trial had been had; all the testimony 


must be produced anew, and the former verdict cannot be used or referred 
to, either i in evidence or in argument. 

(821 ) Sec. 409. The court in which a trial is had upon the issue of facts 
has power to grant a new trial where a verdict has been rendered against 
the defendant, upon his application in the following cases only: Ist. When 
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the trial has been had in his absence, if the indictment be for felony ;*2d. 
When the jury has received any evidence out of court, other than that re- 
sulting from a view as providéd in -section three hundred and fifty-nine; ` 


, 3d. When the jury has separated without leave of the court after retiring 


to deliberate upon their verdict, or been guilty of any misconduct. tending 
to prevent a fair and due consideration of the case; 4th. When the verdict 
has been decided by lot, or by any means other than a fair expression of 
opinion on the part of the jurors; 5th. When the court has misdirected 
the jury in a matter of law; 6th. When the verdict is contrary to law or 
evidence. But no more than two new trials shall be granted for this cause 


- alone. ‘ 


(822) Sec. 410. The application for a new trial must be made before the 
judgment is entered in’the cause. 


Arrest of Judgment. 


(823) Suc. 411. A motion in arrest of judgment is an application on the 
part of the defendant that no judgment be rendered on a plea or verdict of 
guilty, or on a verdict against the defendant on a plea of a former convic- 
tion or acquittal. It may be founded on any of the defects in the indict- 
ment mentioned in section two hundred and sixty-five. - 

(824) SEC. 412. The- court may also, on its own view of these defects, 
arrest the judgment without motion. 


(825) Sec. 413: The motion must be made before, or at the time when, 
the defendant is called for judgment. 


(826) Sec. 414. The effect of allowing a motion for an arrest of judg- 
ment is to place the defendant in the same situation in whieh he was before 
the indictment} was found. 

(827); SEC. "415. If, from the evidence on the trial, there is reason to be- 
lieve the defendant gujlty, and a ngw indictment can be framed upon 
which he may be convicted, the court may order him to be recommitted to 
the officers of the proper county, or admitted to bail anew-to answer the 
new indictment. If the evidence show him guilty of another offense, he 
shall be committed or held thereon, and in neither case shall the verdict be 
a bar to another prosecution or indictment. But if no evidence appear 
sufficient to charge him with any offense, he shall, if in custody, be dis- 
charged; or if admitted to bail, his bail shall be exonerated; or if money 
have been deposited instead of bail, it shall be refunded to the defendant, 
and the arrest of judgment shall operate as an in acquittal of the charge upon 
which the indictment was founded. 


Of the Judgment and Executian.—The Judgment. 


(828) Src. 416. After the plea or verdict of guilty, or after a verdict 
against the defendant, on a plea of a former conviction or acquittal, if the 
judgment be not arrested, or a new trial granted, the court shall appoint a 


time for pronouncing judgment. 
IO 
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(829) Src. 417. The time appointed shall be at least one day after the 
verdict, if the court intend to remain in session so long ; or, if not, as re- 
mote a time as can reasonably be allowed. But in no case shall the judg- 
ment be rendered in less than six hours after the verdict. 

(830) Src. 418. For the purpose of judgment, if the conviction be for ` 
felony, the defendant must be personally present; if it be for a misde- 
meanor, judgment may be pronounced in his absence. 

(831) Src. 419. When the defendant is convicted of a felony, if he be in 
custody, the court may direct the officer in whose custody he is to bring 
him before it for judgment, and the officer shall do so accordingly. 

(832) Sec. 420. If the defendant have been discharged on bail, or have 
deposited money instead thereof, and do not appear for judgment when his 
personal appearance is necessary, the court, in addition to the forfeiture of 
the recognizance, or of the money deposited, may direct the clerk to issue 
a bench warrant for his arrest. 

(833) SEC. 421. The clerk, on the application of the downey for the 
Territory, may accordingly, at any time after the order, whether the court 
be sitting or not, issue a bench warrant into one or more counties. 

(834) SEC. 422. The bench warrant shall be substantially in the follow- 


ing form : 


COUNTY OF , TERRITORY OF ARIZONA: 
To any sheriff, constable, marshal or policeman in this Territory: __ 

A. B. having been, on the day of , A. D. 18 , duly 
convicted in the district court of the county of , of the crime of 


(designating it generally), you are therefore commanded forthwith to arrest 
the above-named A. B., and bring him before that court for judgment, or, 
if the court have adjourned for the term, that you deliver him into the 
custody of the sheriff of the county of 

Given under my hand, with the seal of said cout affixed, this the day 


of . A. D. 18 
By order of the court, 


[ Seal. | E. F., Clerk. 

(835) Src. 423. The bench warrant may be served in any county, in the 
same manner as a warrant of arrest. 

(836) Src. 424, Whether the bench warrant be served in the county in 
which it was issued, or in another county, the officer shall arrest the de- 
fendant and bring him before the court, or commit him to the officer men- 
tioned in the warrant. according to the command thereof. 

(837) Src. 425. When the defendant appears for judgment, he shall be 
informed by the court, or by the clerk, under its direction, of the nature 
of the indictment, and of his plea, and the verdict, if any there are, and 

‘shall be asked whether he have any legal cause to show why judgment shall 
not be pronounced against him. ` 

(838) SEC. 426. He may show for cause against the judgment: Ist. 
That he is insane; and if, in the opinion of the court, there be reasonable 


me 
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ground for believing him to be insane, the question of his insanity shall be 
tried as provided in sections five hundred and fifty-two to five hundred and 
fifty-five, both inclusive. If upon the trial of that question the jury find 
that he is of sound mind, judgment shall be pronounced; and if they find 
him insane he shall be committed to the custody of some proper and suit- 
able person until he become sane, and when notice is given of that fact, as 
provided in section five hundred and fifty-nine, he shall be brought before 
the court for judgment. 2d. That he has good cause to offer, either in 
arrest of judgment, or for a new trial; in which case the court may, in its 
discretion, order the judgment to be deferred, and proceed to decide upon 
the motion in arrest of judgment, or for a new trial. 

(839) Src. 427. If no sufficient cause be alleged or appear to the court 
why judgment should not be pronounced, it shall thereupon be rendered. 

(840) Sec. 428. If the defendant have been convicted of two or more 
offenses before judgment on either, the judgment may be that the impris- 
onment upon any one may commence at the expiration of the imprisonment 
upon any other of the offenses. 

(841) Src. 429. A judgment that the defendant pay a fine may also direct 
that he be imprisoned until the fine be satisfied, specifying the extent of the 
imprisonment, which shall not be more than one day for each dollar of such 
fine, nor less than one day for five dollars of such fine, as the court may 
direct. * 


(842) Sec. 430. A judgment that the defendant shall pay a fine shall 
constitute a lien in like m&nner as a judgment for money rendered in a civil 
action. 

(843) ‘Sec. 431. When judgment upon a conviction is rendered, the clerk 
shall enter the same in the minutes, stating briefly the offense for which 
the conviction had been had, and shall within five days annex together and 
file the following papers, which shall constitute the record of the action: 
First. A copy of the minutes of any challenge which may have been inter- 
posed’ by the defendant to the panel of the grand jury, or to any individual | 
grand juror, and the proceedings thereon; Second. The indictment and a 
copy of the minutes of the plea or demurrer; Third. A copy‘of the minutes 
of any challenge which may have interposed to the panel of the trial jury, . 
or to an individual juror, and the proceedings thereon; Fourth. A copy of 
the minutes of the trial; Fifth. A copy of'the minutes of the judgment; 
Sixth. The bill of exceptions, if there be one; Seventh. The written charges 
asked of the court, if there be any, and the written charges of the court to 
the jury, if there be any.* 


Fhe Execution. 


(844) SEC. 432. Where a judgment has been pronounced, a certified copy 
of the entry thereof in the minutes shall be forthwith furnished to the 
officers whose duty it is to execute the judgment, and no other warrant or 

r, As amended by act of 1873. 
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authority is necessary to justify or require the execution thereof, except 
where judgment of death is rendered. 

(845) Suc. 433. If the judgment be for a fine mons. execution may be 
issued thereon as on a judgment‘in a civil action." . 

(846) Src. 434. If the judgment be imprisonment or a fine and impris- l 
onment until it be satisfied, the defendant shall be forthwith committed to 
the custody of the proper officer, and by him detained until the judgment 
be complied with. 

(847) Suc..435. When the judgment of death is rendered, a warrant, 
signed by the judge and attested by the clerk under the seal of the court, 
shall be drawn and delivered to the sheriff; it shall state the conviction and 
judgment, and appoint a day on which the judgment shall be executed, 
which shall not be less than thirty nor more than sixty days from the time 
of the judgment. 

(848) Src. 436. The judge of a court at which a conviction requiring 
judgment of death shall have been had shall, immediately after the convic- 
tion, transmit to the Governor, by mail or otherwise, a statement of the 
conviction and judgment, and of the testimony given at the trial. l 

(849) Sec. 437. The governor may thereupon require the opinion of the 
justices of the supreme court and the attorney-general, or any of them, 
upon the statement so furnished. 

(850) Sec. 438. No judge, court, or officer other than the governor, can 
suspend the execution of a judgment of death, except the sheriff, as pro- 
vided i in the seven succeeding sections, unless an appeal be taken. When 
an appeal has been taken from a judgment of death, the appellate court 
and ‘any judge thereof in vacation may suspend the execution until the 
‘appeal is heard and determined. 

(851) Sec. 439. If, after judgment of death, there be good reason to 
suppose that the defendant has -become insane, the sheriff of the county, 
with the concurrence of the judge of the court by which.the judgment 
was irendered, may summon a jury of twelve persons to inquire into the 
supposed insanity, and shall give immediate notice thereof to the attorney- 
general. . 

(852) Src. 440. The attorney-general shall attend the inquisition, and 
may produce witnesses before the jury, for which purpose he may issue 
process in the same manner as for witnesses to attend before the grand jury, 
and: disobedience thereto may be punished in like manner as disobedience 
to process issued by that court. 

(853) Suc. 441. A certificate of the inquisition shall be signed by the 
jurors and the sheriff, and filed with the clerk of the court in which the 
conviction was had. 

(854) Sec. 442. If it be found by the iuan that the defendant is 
sane, the sheriff shall execute the judgment; but if it be found that he is 
insane, the sheriff shall suspend the execution of the judgment until he re- 
ceives a warrant from the judge of the court in which the judgment was 
rendered, directing the execution of the judgment. * 


*As amended by act of 1965. 
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(855) Suc. 443. If the inquisition find that the defendant is insane, the 
sheriff shall immediately transmit a copy of the proceedings to the governor. * 
(856) Sec. 444. If there be good reason to suppose that a female, on 
whom a judgment of déath is rendered, is pregnant, the sheriff of the 
county, with the concurrence of the judge of the court by which the judg- 
ment was rendered, may summon a jury of three physicians to inquire into 
the supposed pregnancy ; immediate notice thereof shall be given to the 
attorney-general, and the provisions of sections four hundred and forty and 
four hundred a forty-one shall govern the . Proceedings: upon the inqui- - 
sition. 

(857) SEC. ve If it be found by the aquisition that such female is not 
‘pregnant, the sheriff shall execute the judgment. If it be found that she . 
is pregnant, the sheriff shall suspend the execution of the judgment, and 
transmit the inquisition to the governor. 

Src. 446. [Repealed in 1865. | 

(858) Src. 447. Lf, for any reason, a judgment of death shall not have 
been executed, and the same remain in force, the court in which the con- 
viction was had, on the application of the attorney-general, shall order the 
defendant to be brought before it, or, if he be at large, a warrant for his 
apprehension may be issued. 

(859) Sec. 448. Upon the defendant being brought before the court“ it 
shall inquire into the facts, and, if no legal reason exist against the execu- 
tion of the judgment, shall make an order that the sheriff of the proper 
county execute the judgment at the time specified therein, and the sheriff 
shall execute the judgment accordingly. . 

(860) Src. 449. The punishment of death shall be inflicted by hanging 
the defendant by the neck until he be dead. 


OF APPEALS. 
Appeals, when allowed and how taken. 


(861) SEC. 450. The party aggrieved in a criminal action, whether that 
party be the Territory or defendant, may appeal as follows : 

Ist. To the district court of the county from the final judgment of a 
Justice of the peace. 

2d. To the supreme court from a final judgment of the district court, in 
_ all cases when judgment is rendered in an action originally commenced in 
the district court ; also, from an order óf the district court granting or 
refusing a new trial, or which affects a substantial right in a criminal case 
commenced in the said district court.* — 

(862) Sec. 451. The appeals to the supreme court from the district court — 
shall be taken on questions of Iaw alone.* 

(863) Suc. 452. The party appealing shall be chow as the appeians 
and the adverse party as the respondent. 

(864) Suc. 453. Upon the appeal, any decision of the court in an Sitar 
mediate order or proceeding forming a part of the record may be revised. 


ras amended by act of 1865. - — 
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(865) SEC. 454. An appeal must be taken within one year after the judg- 
ment was rendered. 

(866) Src. 455. An appeal must be taken by the service of-a notice in 
writing on the clerk of the court in which the action was tried, stating that 
the appellant. appeals from the judgment. 

(867) Src. 456. If the appeal be taken by the defendant, a similar notice 
must be served on the attorney-general acting for the county in which the 
judgment was rendered. 

(868) Suc. 457. If it be taken by the Territory, a similar notice must ‘be 
served upon the defendant, if he be a resident of the county ; or if not, on 
the counsel, if any, who appeared for him on trial, if he be living within © 
the county. If:such service, after due diligence, cannot’ be made, the 
appellate court, upon proof thereof, shall make an order for the publication 
of due notice in some newspaper, and for such time as it may deem proper. 

(869) Src. 458. At the expiration of the time appointed for the publica- 
tion, on filing an affidavit of the publication, the appeal shall be deemed 
perfected. 

(870) Src. 459. An appeal taken by the Territory shall in no case stay or 
affect the operation of a judgment in favor of the defendant, until judg- 
ment is reversed. 

(871) Sec. 460. No appeal from a judgment of conviction, unless it be 
on imposing a fine only, shall stay the execution of the judgment ; but the 
defendant, if in custody, shall remain in custody to abide the judgment 
upon the appeal, unless admitted to bail, as prescribed in section four hun- 

` dred and eighty-three. 

(872) Src. 461. Upon the appeal being taken, the clerk with whom the 
notice of appeal is filed must, within thirty days thereafter, without charge, 

` transmit to the clerk of the supreme court a copy of the notice of appeal 
and of the record. 


Dismissing an Appeal for Irregularity. 


. (813) Sec. 462. If the appeal be irregular in any substantial particular, 
but not otherwise, the appellate court may, on any day i in term, on motion 
of the respondent upon five days’ notice, with copies of the papers upon 

«which the motion is founded, order the same to be dismissed. 

(874) Sec. 463. The court may also upon like motion dismiss the appeal, 
if the; return be not made as provided in section four hundred and sixty- 
one, unless for good cause it enlarge the time for that purpose. 

i - 
| Argument of the Appeal. 

(875) Suc. 464. All appeals in criminal cases shall be tried and deter- 
mined at the first term of the appellate court after the record is filed. 

(876) Sec. 465. Judgment of affirmance may be granted without argu- 
ment, if the appellant fail to appear. But judgment of reversal can only 
be giyen upon argument, though the respondent fail to appear. 

(87 7) Sec. 466. Upon the argument of the appeal, if the offense be pun- 
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ishable with death, two counsel shall be heard on each side, if they require 
it. In any other case the court may, in its discretion, restrict the argu- 
ment to one.counsel on each side. The counsel for the defendant shall be 
entitled to the closing argument. 

(878) Sec. 467. The defendant need not appear in the Sen court: 


Judgment upon Appeal. 


(379) Sec. 468. After hearing the appeal, the court shall give judgment 
without regard to technical error or defect, which does not affect the sub- 
stantial rights of the parties. 

(880) Sec. 469. The appellate court may reverse, affirm or modify the 
judgment appealed from, and may if necessary or proper, order a new 
trial. 

(881) Sec. 470. When a new trial is ordered, it must be directed to be 
had in the court of the county from which the appeal was taken. 

(882) Sec. 471. If a judgment against the defendant be reversed, with- 
out ordering a new trial, the appellate court shall direct, if he be in custody, 
that he be discharged therefrom; or if he be admitted B bail, that his bail , 
be exonerated; or if money be deposited instead of bail, that it be refunded 
to the defendant. 

(883) Sec. 472. On a judgment of affirmance against the defendant, the 
original judgment shall be carried into execution, as the appellate court 
may direct. 

(884) Sec. 473. When the judgment of the appellate court is given, it 
shall be entered in the minutes, and a certified copy of the entry shall 
be forthwith remitted to the clerk of the court from which the ebpeals was 
taken. 

(885) Src. 474. The papers returned to the appellate court shall there 
remain of record, and shall not be remitted to the court below. 

(886) Src. 475. After the certificate of judgment has been remitted, as 
hereinbefore provided, the appellate court shall have no further jurisdic- | 
tion of the appeal or the proceedings thereon; and all orders which may be 
necessary to carry the judgment into effect shall be made by the court, or 
the judge thereof, to which the certificate is remitted, as the appellate court _ 


may direct.* l B ae 
i 


In what Cases the Defendant may be admitted iv Bail. 


(887) Sec. 476. Admission to bail is the order of a competent court or 
magistrate that the defendant be discharged from actual custody upon the 
taking of bail. 

(888) SEC. 477. The taking of bail consists in the acceptance, by a com- 
petent court or magistrate, of the recognizance of sufficient bail for the 
appearance of the defendant, according to the terms of the recognizance, 
or or that the bail will pay to the Territory a pee sum. 


As amended by act of 1873. 
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(889) ISEC. 478. A person charged with an offense may be admitted to 
bail before conviction as follows: First. Asa matter of discretion’ in all 
cases where the punishment is death; Second. As a matter of right in all 
other cases. 

(890) SEC. 479. No person shall be admitted to bail heck he is charged 
with any offense punishable with death, when the proof is evident or the 
the pr esumption g great. i 

(891) MEC. 480. , When the admission to bail is a matter of discretion, the 
court or officer by whom it may be ordered shall require such notice of the 
application therefor as he may deem reasonable to be given to the attorney- 
general, if in the county where the examination is had. 

(892) Sec. 481. After conviction of an offense not punishable with death, 
a defendant who has appealed may be admitted to bail: First. As a matter 
of right where the appeal is from a judgment imposing a fine only; Second. 
as a matter of discretion in all other cases. 

(893) SEC. 482. Before conviction a defendant may be admitted to bail: 
First. For his appearance before the magistrate on the examination of the, 
charge before being held to answer: Second. To appear at the court to 
which the magistrate is required to return the depositions and statement 
upon the defendant being held to answer after examination; Third., After 
indictment, either before the bench warrant issued for his arrest, or upon 
any order of the court committing or enlarging the amount of bail, or upon 
his being surrendered by his bail to answer the indictment in the court in 
which it is found, or to which it may be sent or removed for trial. 

(894) Sec. 483. After conviction and upon an appeal the defendant may 
be admitted to bailas follows: First. If the appeal be from a judgment im- 
posing a fine only, on the recognizance of the bail that he will pay the same, 
© or such part-of it as the appellate court may direct, if the judgment be 
affirmed or modified, or the appeal be dismissed; Second. If judgment of 
impr isonment have been given, that he will surrender himself in execution 
of the judgment, upon its being confirmed or modified, ot upon the appeal 
being dismissed. 


l 
-| 


| Bail upon being held to Answer before Indictment. 


(895) Src. 484. When the defendant has been held to answer by the ex- 
amining magistrate, the admission to bail may be by the magistrate by 
whom he is so held, or by any magistrate who has the power to issue the 
writ of habeas corpus. 

(896) Src. 485. Bailis put in bya written recognizance, executed by two 
sufficient sureties (with or without the ‘defendant, in the discretion of the 
court or magistrate), and acknowledged before the court or magistrate, in 
substantially the following form: ‘‘An order having been made on 
the | day of , A. D. 18 , A. B., a justice of the peace 
‘of | county (or as the case may be), that C. D., held to answer upon 
a charge of (stating briefly the nature of the offense), upon which he has 
been duly admitted to bail in the sum of dollars, we, E. F. and 

| 
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G. H. (stating their place of residence), hereby undertake that the above- 
“named .C. D. shall appear and answer the charge above mentioned in the 
district court, and shall at all times hold himself amenable to the orders 
and process of the court, and, if convicted, shall appear for judgment, and 
render himself in execution thereof; or if he fail to perform either of these 
conditions, that he will pay to the Territory of Arizona the sum of 
dollars” (inserting the sum in which the defendant is admitted 

to bail). 
(897) SEC. 486. The qualifications of bail are as follows : First. Each of 
them must be a resident and a householder or freeholder within the Terri- 


tory ; Second. They must each be worth the amount specified in the re- . 


cognizance, exclusive of property exempt from execution ; but the court 
or magistrate, on taking bail, may allow more than two bail to justify sev- 
erally in amounts less than that expressed in the recognizance, if the whole 
justification be equivalent to that of two sufficient bail. l a 
(898) Sec. 487. The bail shall in all cases justify by affidavit taken be- 


fore the court or magistrate, as the case may be. The affidavit must state - 


that they each possess the qualifications provided -in thẹ preceding section. 

(899) SEC. 488. The court or magistrate may thereupon further examine 
the bail upon oath concerning their sufficiency, in such manner as the 
court or magistrate may deem proper. 


Pa 


Bail upon Indictment before Conviction. 


= 


(900) Src. 489. When the offense charged in the indictment is not capi- 
tal, the officer serving the bench warrant shall, if required, take the de- 
fendant before a magistrate in the county in which it is issued or in which 
he is arrested, for the purpose of giving bail, as prescribed in sections two 
hundred and forty-one and two hundred and forty-four. 

(901) Sc. 490. If the offense charged in the indictment be capital, the 
officer arresting the defendant shall deliver him into custody, according to 
the command-of the bench warrant, as prescribed in section two hundred 
and thirty-nine. 

(902) Sc. 491. When the defendant is so delivered into custody, he 
shall be held by the sheriff, unless admitted to bail on examination upon a 
writ of habeas corpus. 

(903) Suc. 492. The bail must te put in by a written recognizance exe- 
cuted by two sufficient sureties (with or without the defendant, in the dis- 
cretion of the court or magistrate), and acknowledged before the court or 
magistrate in substantially the following form : 

“ An indictment having been found on the day of , A. D. 
18 , in the district court of the county of (as the case may be), 
charging A. B. with the crime of (designating it generally), and he having 
been duly admitted to bail in the sum of _ . dollars, we, C. D. and E. F. 
(stating their place of residence), hereby undertake that the above-named 
A. B. shall appear and answer the indictment above mentioned in said 
court, and shall at all times render himself amenable to the orders and 


A 
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pr rocess of the court, and if convicted shall appear for judgment and ren- 
der himself in execution thereof ; or if he fail to perform either of these 
conditions, , that we will pay to the Territory of Arizona the sum of 
dollars (inserting the sum in which the defendant is admitted to bail).” 


(904) Szc. 493. The provisions contained in sections four hundred and 


eighty-six to four hundred and eighty-eight, both inclusive, in relation to 
bail, shall apply to the qualifications of the bail, and to all the proceedings 
respecting the putting in and justifying of bail and incident thereto. 

| Bail on Appeal. 
(905) Src. 494. In the cases in which the defendant may be admitted to 

' bail upon an appeal to the supreme court, the order admitting him to bail 
may be made by any magistrate having the power to issue a writ of habeas 
corpus. 

(906) Sec. 495. When the admission to bail is a matter of discretion, 
the court or officer by whom it may be ordered shall require such notice 
of the application PAGURON as he may deem reasonable to be given to the 
attorney-general. 

(907) Seoc. 496. The bail must possess the qualifications and must be 
put in all respects as above provided, except that the condition of the re- 
cognizance shall be to the effect that the defendant will in all respects 
abide the orders and judgment of the appellate court upon the appeal. 


! . Deposit instead of Bait. 


(908) Src. 497. The defendant, at any time after an order admitting him 
to bail, instead of giving bail, may deposit with the clerk -of the court in 
which he is held to answer the sum mentioned in the order, and upon de- 
livering to the officer in whose custody he is a certificate of the deposit, he 
shall be discharged from custody. 

(909) SEc. 498. If the defendant have given bail, he may at any time 
before the forfeiture of the recognizance in like manner deposit the sum 
mentioned in the recognizance, and upon the deposit being mace the bail - 
shall be exonerated. 

(910) Sec. 499. When the money has been deposited, if it remain on 
deposit at the time of a judgment for the payment of a fine, the clerk 
shall, under the direction of the court, apply the money in satisfaction | 
thereof, and after satisfying the fine and costs, shall refund the surplus, if 
any, to the defendant. 


| Surrender of the 5 eile 


(911) Sec. 500. At any time before the forfeiture of their recognizance, 
the bail may surrender the defendant in their exoneration, or he may sur- 
render himself to the officer to whose custody he was committed, at time 
of giving bail, in the following manner : 

(912) Sc. 501. A certified copy of the recognizance of bail shall be de- 
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livered to the officer, who shall detain the defendant in his custody thereon 
as upon a commitment, and ‘shall, by a certificate in writing, acknowledge 
the surrender. Second. Upon the recognizance and a certificate of the 
officer, the court in which the action is pending may, upon notice of five 
days to the attorney-general, with a copy of the recognizance and certifi- 
cate, order that the bail be exonerated, and on filing the order and the pa- 
pers used on the application, they shall be exonerated accordingly. 

(918) Sec. 502. For the purpose of surrendering the defendant, the bail, 
at any time before they are discharged, and at any place within the Terri- 
tory, may themselves arrest him, or, by a written authority indorsed on a 
certified copy of the recognizance, may empower any person of suitable age - 
and discretion to do so. 

(914) Src. 503. If money have been deposited instead of bail, and the 
defendant at any time before the forfeiture thereof shall surrender himself 
to the officer to whom the commitment was directed, in the manner pro- 
vided in the last two sections, the court shall order a return of the déposit 
. to the defendant, upon producing the certificate of the officer showing the 
surrender, and upon a notice of five days to the attorney-general, with a 
copy of the certificate. 


Forfeiture of the Recognizance, or of the deposit of Money. 


(915) Sec. 504. If, without sufficient excuse, the defendant neglect to 
appear for arraignment, or for trial or judgment, or upon any other occa- . 
sion, when his presence in court may be lawfully required, or to surrender 
himself in execution of the judgment, the court shall direct the fact to be 
entered upon its minutes, and the recognizance, or the money deposited 
instead of bail, as the case may be, shall thereupon be declared ‘forfeited. 

(916) Suc. 505. If, at any time before the final adjournment of tha 
court, the defendant appear and satisfactorily excuse his neglect, the court’ 
may direct the forfeiture of the recognizance or the deposit to be dis- 
charged upon such terms as may be just. 

(917) Sec. 506. If the forfeiture be not discharged, as provided in the 
last section, the attorney-general may, at any time after the adjournment 
of the court, proceed by action only against the bail upon their Se 
zance, 

(918) Szo. 507. If in any such | case, by reason of the jeblok of the de: 
fendant to appear, the money deposited instead of bail is forfeited, and the 
forfeiture be not discharged or remitted, as hereinbefore provided, the 
clerk with whom it is deposited shall, immediately after the final adjourn- - 
ment of the court, pay over the money deposited to the county treasurer, 
or attorney-general, ds the court may order. 


y 


Recommitment of the Defendant after having given Bail. 


(919) Sec. 508. The court to which the committing magistrate shall re- 
turn the depositions and statement, or in which an indictment or an appeal 
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is pending, or to which a judgment on appeal is remitted to be carried- into 
effect, may, by an order to be entered on its minutes, direct the arrest of 
the defendant, and his commitment to the officer to whose custody he was 
_ committed at the time of giving bail, and his detention until legally dis- 
charged in the following cases: Ist. When by reason of his failure to ap- 
pear he has incurred a forfeiture of his bail, or of money deposited thereof. 
2d. When it satisfactorily appears to the court that his bail, or either of 
them, are dead or insufficient, or have removed from the Territory. 8d. 
Upon an indictment being found in the cases where bail may be required 
in an increased amount. 

(920) SEC. 509. The order for the recommitment of the defendant shall 
recite generally the facts upon which it is founded, and shall direct that 
the defendant be arrested by any sheriff, constable, marshal or policeman 
within this Territory, and committed to the custody of the sheriff of the 
county where the depositions and statement weré returned, or the indict- 
ment was found, or the conviction was had, as the case may be, to be de- 
tained until legally discharged. i 

(921) 'SEcò 510. The defendant may be arrested pursuant to the order, 
. upon a certified copy thereof, in any county, in the same manner as upon 
a warrant of arrest. 

(922) | ‘Sxc. 511. If the order recite as the grounds upon which it is made 
the failure of the defendant to appear for judgment upon conviction, the 
defendant must be committed according to the requirement of the order. 

(923) Src. 512. If the order be made for any other cause, and the offense 
be bailable, the court may fix the amount of bail, and may cause a direc- 
tion to be inserted in the order that the defendant be admitted to bail in 
the sum affixed, which shall be specified in the order. 

(924): Sec. 513. When the defendant is admitted to bail, the bail may 
be taken by any magistrate in the county having authority in a similar 
case to admit to bail upon the holding the defendant to answer before an 
indictment, as prescribed in section four hundred and eighty-four, or by 
any other magistrate to be designated by the court. 

(925)) Sec. 514. When bail is taken upon the recommitment of the de- 
fendant, the recognizance shall be in substantially the following form : 

An order having been made on the day of , A. D. 18 , by 
the court (naming it), that A. B. be admitted to bail in the sum of 
dollars, in an action pending in that court against him in behalf of the 
Territory of Arizona, upon (presentment, indictment or appeal, as the case 
may be), we, ©. D. and E. F., of (stating their place of residence), hereby 
undertake that the above-named A. B. shall appear in that or any other 
court in which his appearance may be lawfully required upon that (infor- 
mation, presentment, indictment or appeal, as the case may be), and shall 
at all times render himself amenable to its orders and processes, and appear 
for judgment and surrender himself in execution thereof; or, if he fail to 
perform either of these conditions, that he will pay to the Territory of 
Arizona the sum of dollars (insert the sum in which the defendant is 


_ admitted to. bail). 
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(926) Sec. 515. The bail must possess the qualifications, and must be 
put in, in all respects, in the manner heretofore prescribed. ` 


Of Miscellaneous Proceedings.—Compelling the Attendance. of Witnesses. 


(927) Sec. 516. The process by which the attendance of a witness before 
a court er magistrate is required, is a subpoona. 

(928) SEC. 517. A magistrate before whom an information is laid may 
issue subpoenas, subscribed by him, for witnesses within the Territory, 
either on behalf of the Territory or the defendant. < 2 > 

(929) Sec. 518. The -attorney-general may issue subpoenas, subscribed 
by him, for witnesses within the Territory, in support of the prosecution, 
or for such other witnesses as the grand jury, upon any investigation pend- 
ing before them,-may direct. 

(930) Sec. 519. The attorney-general may in like manner issue subpoenas 
subscribed by him, for witnesses within the Territory, in support of an in- 
dictment, to appear before the court at which it is to be tried. 

(931) Sec. 520. The clerk of the court at which an indictment is to: be 
tried shall at all times, upon the application of the defendant, and without 
charge, issue as many blank subpoenas, subscribed by him as clerk, for wit- 
nesses within thé Territory, as may be required by the defendant. 

(932) Sec. 521. A subpoena authorized by the last four sections shall be 
substantially in the following form: 

TERRITORY OF ARIZONA TO A. B.: You are commanded -to appear 
before ©. D., a justice of the peace of . township, in 
county (or as the case may be), at (naming the place), on (stating the day 
and hour), as a witness in a criminal action, prosecuted by the Territory of 
Arizona, against E. F. Given under my hand this . day of : 
A.D.18 . G. H., justice of the peace (or “J. B., attorney-general, ” 
or * By order of the court, L. M., clerk,” as the case may be). 

(9383) (Sc. 522. If books, papers or documents be required, a direction 
to the following effect shall be contained in the subpoena: And you are re- 
quired also to bring with you the following (describing intelligibly the 
book, papers or documents required). 

(934) SEC. 523. A peace officer must serve, within this county; any 
subpoena delivered to him for service, either on the part of the Territory or 
of the defendant, and must make a written return of the service, subscribed 
by him, stating the time and place of service without delay.. 

(935) Sec. 524. The service of a subpoona shall be by showing the 
original to the witness personally, informing him of the contents. - > 

(936) Sc, 525. When a person shall attend before a magistrate, grand 
jury, or court, as a witness on behalf of the Territory, upon a subpoena or 
by virtue of a recognizance, and it shall appear that he has come from any 
place out of the county, or that he is poor, the court, if the attendance of 
the witness be upon a trial, by an order upon its minutes, or in any other 
case, the district judge, by an order subscribed by him, may direct the 
treasurer of the county to pay the witness a reasonable sum, to be specitied 
in the order, for his expenses. 


s 
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(937) SEC.. 526. Upon the production of the order, or a certified copy 
thereof, the county treasurer shall pay the witness the sum t Specified therein 
out of the county treasury. 


| 
(938) Src. 527. Disobedience to a subpoena, or a refusal to be sworn, or 


to answer as a witness, may be pimehed by the court or PER asa 


contempt. 

(939) SEc. 528. Where a witness has entered into a recognizance to 
appear, as provided by law, upon his failure to do so his recognizance shall 
be forfeited in the same manner as recognizances in bail. . 

(940) Src. 529. A witness disobeying a subpoena issued on the part of 
the defendant shall also forfeit to the defendant the sum of one hundred 
dollars, which may be recovered in a civil action, unless good cause be 
shown for his non-attendance. 


| 
| Testimony taken by Commission. 

(941) Src. 530. When a defendant has been held to answer a charge for 
a public offense, he may, either before or after an indictment, have wit- 
nesses examined on his behalf, as prescribed in this chapter, and not other- 
wise. | . 

(942) Src. 531. When a material witness for the defendant is about to 
leave the Territory, or is so sick or infirm as to afford reasonable grounds 
for apprehending that he will be unable to attend the trial, the defendant 
may apply for an order that the witness be examined conditionally on a 
commission.. 

(943) Sec. 532. A commission is a process issued under the seal of the 
court and the signature of the clerk, directed to some person designated as 
. commissioner, authorizing him to examine the witness upon oath, on 

interrogations annexed thereto, to take and certify the deposition of thg 
witness, and to return it according to the directions given in the com- 
mission. 

(944) Src. 533. The commissioner shall either be a district judge, pro- 
bate jndge, district clerk, or notary public of the county to which the com- 
mission is issued. 

(945) Sec. 534. The application must be made upon affidavit, showing: 
First, the nature of the offense charged. Second, the state of the proceed- 
ings in the action. Third, the name of the witness, and that his testimony - 
is material to the defense of the action. Fourth, that the witness is about 
to leave the Territory, or is so sick or infirm as to afford reasonable grounds 
for apprehending that he will not be able to attend the trial. 

(946) SEC. 535. The application may be made to the district court dur- 
ing the term, or to the judge in vacation, and must be upon three days’ 
notice to the attorney-general. 

(947) Suc. 536. If the court or judge to whom the applicatidn is made 
be satisfied of the truth of the facts stated, and that the examination of 
the e witness i is necessary to the attainment of justice, an order shall bemade 
that a commission be issued to take his testimony. 


i o., 
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(948) SEc. 537. If the application for a commission be granted the court 
or judge may insert in the order therefor a direction that the trial of the 
indictment may be stayed for a specified time, reasonably sufficient for pene 
execution and return of the commission. 

(949) SEC. 538. When the commission “is ordered the defendant P 
serve upon the attorney-general, without delay, a copy of the interrogatories 
to be annexed thereto, with two days’ notice of the time at which they will 
be presented to the court or judge. 

(950) Sec. 539. The attorney-general may, in like manner, serve upon 
the defendant or his counsel cross-interrogatories, to be annexed to the 
commission with the like notice. . 

(951) Sec. 540. In the interrogatories either party may insert any ques- 
tions pertinent to the issue. N 

(952) SEC. 541. When the interrogatories and cross-interrogatories are 
presented to the court or judge, according to the notice given, the court or 
judge shall modify the questions so as to conform them to the rules of evi- 
dence, and shall indorse upon them his allowance and annex them to the 
commission. 

(953) Suc. 542. Unless the parties otherwise consent by an indorsement 
on the commission, the court or judge shall indorse thereon a direction as, 
to the manner in which it shall be returned, and may in hisdiscretion direct 
that it be returned by mail, or otherwise, addressed to the clerk of the 
court in which the action is pending, designating his name and the place 
where his office is kept. j 

(954) Sro. 543, The commissioner, unless otherwise specially directed, 
may execute the commission as follows : First, he shall publicly administer 
an oath to the witness that his answers given to the interrogatories shall 
be the truth, the whole truth and nothing but the truth. Second, he 
shall cause the examination of the witness to be reduced to writing. Third, 
he shall write the answers of the witness, as near as possible, in. the lan- 
guage he gives them, and shallread to him each answer as it is taken down, 
and correct or add to it until it is made conformable to what he declares is 
the truth. Fourth, if the witness decline answering a question, that fact, 
with the reason for which he declines answering it, as he gives it, must be 


stated. Fifth, if any papers or documents are produced before him and — 


proved by the witness, they shall be annexed to his deposition and be sub- 
scribed by the witness, and certified by the commissioner. Sixth, the com- 
missioner shall subscribe his name to each sheet of the deposition, and 
annex the deposition with the papers and documents proved by the witness 
to the commission, and must close up, seal, and address the same as 
directed on the commission. Seventh, if there be a direction on the com- 
mission to return it by mail, the commissioner shall immediately deposit it 
in the nearest post-office. If any other direction be made by the written 
consent of the parties or by the court or judge on the commission as to its 
return, he must comply with the direction. 

(955) Suc. 544. The commissioner, at the time he-transmits the com- 
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mission with his action under it, shall also, in a separate package, transmit 
to the clerk of the court from which such commission is issued, a letter of 
advice, setting forth the time when the commission (succinctly describing 
- it) was received by him, and what proceedings have been had under it, re- 
ferring generally to such proceedings ; also stating the date of its transmis- 
sion, as well as the channel by which it was sent.* 

(956) Sec. 545. If the commission and return be delivered by the com- 
missioner to an agent, he must deliver the same to the clerk to whom it is 
directed, or to the judge of the court in which the indictment is pending, 
by whom it may be received and opened, upon the agent making affidavit 
that he received it from the hand of the commissioner, and that it has not 
been opened or altered since he received it. | 

(957) Sec. 546. If the agent be dead, or from sickness or other casualty 
unable personally to deliver the commission and return as prescribed in the 
last section, it may be received by the clerk or judge from any other per- 
son, upon his making an affidavit that he received it from the agent; that 
the agent is dead; or from sickness or other casualty unable to deliver it; 
that it has not heen opened or altered since the person making the affidavit 
received it; and that he believes it has not been opened or altered since it 
came from the hand of the commissioner. 

(958) Sec. 547. The clerk or judge receiving and opening the commis- 
sion and return must immediately file it, with the affidavit mentioned in 
the last two sections, in the office of the clerk of the court in which the in- 
dictment is pending. 

(959) Sec. 548. If the commission and return be transmitted by mail, 
the clerk to whom it is addressed must receive it from the post-office, and 
open and file it in his office, where it shall remain, unless otherwise directed. 

(960) Src. 549. The commission and return shall be at all times open to 
the inspection of the parties, who shall be furnished by the clerk with 
copies of the same, or of such part thereof as they may require, on the pay- 
ment of his fees. 

(961) Src. 550. The depositions taken under the commission may be 
read in evidence by either party on the trial, upon it being shown that the - 
witness in unable to attend from any cause whatever ; and the same objec- 
tions may be taken to any questions in the interrogatories, or to any 
answer in the deposition, as if the witness had been examined orally in 
court, 


Ingai into the Insanity of the Defendant before Trial or after Conviction. 


(962) SEc. 551. An act done by a person in a state of insanity cannot be 
punished as a public offense, nor can a person be tried, adjudged to punish- - 
ment, or punished for a public offense while he is insane. 

(963) Sec. 552. When an indictment is called for trial, or upon convic- 
tion the defendant is brought up for judgment, if a doubt shall arise as to 
the sanity of the defendant, the court shall order the question to be sub- 


*As amended by act of 1865. 
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mitted to the regular jury, or may order a jury to be summoned to inquire 
into the fact. 

(964) Sec. 553. The trial of the indictment, or the pronouncing of the 
judgment, as the case may be, shall be suspended until the question of in- 
sanity shall be determined by the verdict of the jury. 4 

(965) Suc. 554. The trial of the question of insanity shall proceed in the 
following order: 1st. The counsel for the defendant shall open the case 
and offer evidence in support of the allegation of insanity. 2d. The coun- 
sel for the Territory shall open their case and offer evidence in support 
thereof. 3d. The parties may then respectively offer rebutting testimony 
only, unless the court, for good reason in furtherance of justice, permit 
them to offer evidence upon their original cause. 4th. When the evidence 
is concluded, unless the case is submitted to the jury, on either or both 
sides, without argument, the counsel for the Territory must commence, 
and the defendant, or his counsel, may conclude the argument to the jury. 
5th. If the indictment be for an offense punishable with death, two coun- 
sel on each side may argue the cause to the jury, in which case they must 
do so ‘alternately. In other cases the argument may be restricted to one 
counsel on each side. 6th. The court shall then charge the jury, if re- 
quested by either party. . l 

(966) Sec. 555. The provisions of law in respect to the charge of the 
court to the jury upon the trial of an indictment shall apply to the ques- 
tion of insanity. 

(967) Sec. 556. If the jury find that the defendant is sane, the trial of 
the indictment shall proceed, or judgment may be-pronounced, as the case 
may be. 

(968) Sec. 557. If the jury find that the defendant is insane, the trial 
or judgment shall be suspended till he becomes sane, ‘and the court, if it 
deems his discharge dangerous to the public peace or safety, may order 
that he be in the mean time committed by the sheriff to the custody of 
some proper person, and that upon his becoming sane he be re-delivered by 
such person to the sheriff. 

(969) Sec. 558. The commitment of the defendant, as mentioned in the 
last section, shall exonerate any bail he may have given, or shall entitle 
any person authorized to receive the property of the defendant to a return 
of any money he may have deposited instead of bail. 

(970) Suc. 559. If the defendant be received by the person so rnei 
he must be detained by him until he becomes sane. When he becomes 
sane, such person shall give notice to the sheriff and attorney-general of 
that fact. The sheriff shall thereupon, without delay, take the defendant 
from the custody of guch person and place him in proper custody until he 
be brought to trial or judgment, as the case may be, or be otherwise le- 
gally discharged. 

(971) Sec. 560. The expenses of placing the defendant in n the custody of 
such proper person, of keeping and bringing him back, shall, in the first 
instance, be chargeable to the county in which the indictment was found ; 

II k 
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but the county may recover them from the estate of the defendant, if he 
have any, or from any relative, village or county, bound to provide for 
and maintain him elsewhere. 


Dismissal of the Action, before or after Indictment, for want of Prose- 
7a cution or otherwise. 


(972) ‘Sec: 561. When a person has been held to answer for a public of- 
fense, if an indictment be not found against him at the next term of the 
court at which he is held to answer, the court shall order the prosecu- 
cution to be-dismissed, unless good cause to the contrary be shown. | 

(973) | Sec. 562. If a defendant, indicted for a public offense, whose trial 
has not been postponed upon his application, be not brought to trial at the 
next term of the court at which the indictment is triable, after the same is 
found, the court shall order the indictment to be dismissed, unless good 
cause ta the contrary be shown. 

(974): Sec. 563. If the defendant be not indicted or tried, as provided 
in the last two sections, and sufficient reason therefor be shown, the court 
may order the action to be continued from term to term, and in the 
mean time may discharge the defendant from custody on his own recogni- 
zance of bail for his appearance to answer the charge at the time to which 
. the action is continued. 

(975) Sec. 564. If the court direct the action to be dismissed, the de- 
fendant shall, if in custody, be discharged therefrom, or, if admitted to — 
bail, his bail shall be exonerated, or money deposited instead of bail shall 
be refunded to him. 

(976) Sec. 565. The court may, either of its own motion, or upon the 
application of the. attorney-general, and in furtherance of justice, order 
any action or indictment to be dismissed ; but in such case the reasons of 
the dismissal shall be set forth in the order. which must be entered on the 
minutes. 

(977) Sec. 566. Neither the attorney-general nor the attorney prosecut- 
ing for, the Territory shall hereafter discontinue or abandon a prosecution 
for a public offense, except as provided in the last section. 
` (978) Sxc. 567. An order for the dismissal of the action, as provided in 
this chapter, shall be a bar to any other prosecution for the same offense, if 
it be a misdemeanor ; butit shall not be a bar if the offense be a felony. 


Entitling Affidavits. 


(979) Src. 568. It shall not be necessary to entitle an affidavit or depo- - 
sition in the action, whether taken before or after indictment, or upon an 
appeal ; but if made without a title, or with an erroneous title, it shall be 
as valid and effectual for every purpose as if it were duly entitled, if it in- 
telligibly refer to the proceeding, indictment or appeal in which it is made. 


| Hrrors and Mistakes in Pleadings and other Proceedings. 


(980) Src, 569. Neither a departure from the form or mode prescribed 
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by this chapter in respect to any pleadings or proceedings, nor an error or 
mistake therein, shall render the same invalid, unless it have actually preju- 
diced the defendant, or tended to his prejudice, in respect to a substantial 
right. : 


Disposal of Property Stolen or Embezzled. 


(981) Sec. 570. When property alleged to have been stolen or anibeseied 
shall come into the custody of a peace officer, he shall hold the same sub- 
ject to the order of the magistrate authorized. by the next section to direct 
the disposal thereof. 

(982) Sue. 571. On satisfactory proof of the title of the owner of the 
property, the magistrate to whom the information is laid, or who shall 
examine the charge against the person accused of stealing or embezzling 
the property, may order it to be delivered to the owner, on his paying the 
reasonable and necessary expenses incurred in its preservation, to'be certi- 
fied by the magistrate. The order shall entitle the owner to demand and 
receive the property. i 

(983) Suc. 572. If the property stolen or embezzled come into the cus- 
tody of the magistrate, it shall be delivered to the owner on ‘satisfactory 
proof of his title, and on his paying the necessary expenses inoarreda in its 
preservation, to be certified by the magistrate. A 

(984) SEC. 573. If the property stolen or embezzled have not heen des, 
livered to the owner, the court before which a conviction is held for stealing 
or embezzling may, on proof of his title, order it to be restored to the 
owner. 

(985) Suc. 574. If the property stolen or embezzled be not claimed by 
the owner before the expiration of six months from the conviction of a per- 
son for stealing or embezzling it, the magistrate or other officer having it 
in custody shall, on the payment of the necessary expenses incurred in its 
preservation, deliver it to the county treasurer, by whom it shall be sold, 
and the proceeds paid into the county treasury. 

(986) Sec. 575. When money or such other property is taken from a de- 
fendant arrested upon a charge-of a public offense, the officer taking it 
shall at the time give duplicate receipts therefor, specifying particularly 
the amount of money and the kind of property taken; one of which re- 
ceipts he ‘shall deliver to the defendant, and the other of which he shall” 
forthwith file with the clerk of the court, to which the depositions and 
statement must be sent, as provided by section one hundred and fifty-five. 


Proceedings in Justices’, Mayors’ and Recorders’ Courts. 


(987) Sec. 576. The following proceedings shall be applicable to criminal 
proceedings in all justices’, mayors’ and recorders’ courts, now or hereafter 
established, in which by law they severally have authority and jurisdiction 
to proceed and determine, unless otherwise provided for by law. 

(988) Sec. 577. All proceedings and actions before a justice’s, recorder’s, 
or mayor’s court for a public offense of which said courts have jurisdiction, 
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shall be, commenced by complaint setting forth the offense charged, with 
such particulars of time, place, person and property, as to enable the de- 
fendant to understand distinctly the character of the offense complained 
of, andito answer the complaint. . 

(989) Src: 578. When the complaint is laid before the justice, mayor or 
recorder, of the commission of a public offense of which the courts held by 
them have jurisdiction, he must examine on oath the complainant or pro- 
secutor, and any witness he may produce, and take their depositions in 
writing, and cause them to be subscribed by the parties making them. 

(990) Sc. 579. If the justice, mayor or recorder, as the case may be, be 
satisfied therefrom that the offense complained of has been committed, he 
shall issue a warrant of arrest, which shall be substantially in the following 
form : . 


l 


| 
c< COUNTY OF . , TERRITORY OF ARIZONA. 


“ To any sheriff, constable, marshal or policeman in this Territory: 

‘< Complaint upon oath having been this day made before me (justice of 
the peace, mayor or recorder, as the case may be) by C. D., that the 
offense of (designating it generally), has been committed, and accusing E. 
F. thereof, you are therefore commanded forthwith to arrest the above- 
named E. F. and bring him before me forthwith at (naming the place). 

s Witness my hand and seal at , this day of ; 
ce A. B. bd 

(991) Src. 580. On being arrested, the defendant may plead to the 
complaint, or he may answer or deny the same. Such plea, answer or de- 
nial may be oral or in writing, and immediately thereafter the case shall be 
tried, unless for good cause shown an adjournment shall be granted. If 
an adjournment be granted, the defendant may be held to bail. 

(992) Sec. 581. The defendant must in all cases be personally present 
before the trial shall proceed. » 

(993) SEC. 582. A docket shall be kept by the justice, mayor or re- 
corder, or in the recorder’s court by the clerk of the court, if there be one, 
in which he shall enter each action, and the minutes of the proceedings of 
the court therein. 

(994) Src. 583. The defendant shall be entitled, if demanded by him, 
to a jury trial. The formation of the juries is provided for by special 
statute. 

(995) Sec. 584. The same challenges may be taken by either party to 
the panel of jurors, or to any individual juror, as may be taken on the 
trial of an indictment for a misdemeanor; and the challenge shall in all 
cases be tried by the court. 

(996) Src. 585. The court shall administer to the jury the following oath 
or affirmation: ‘You do‘swear (or affirm, as the case may be), that you will 
well and truly try this issue between the Territory of Arizona and A. B., 
the defendant, and a true verdict give according to the evidence.” 
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(997) Suc. 586. After the jury are sworn, they must sit together and 
hear the proofs and allegations of the parties, which must be delivered in 
public, and in the presence of the defendant. 

(998) Szo. 587. The court shall decide all questions of law E may 
arise in the course of the trial, but shall give no charge with respect to 
matters of fact. 

(999) Sc. 588. After hearing the proofs and allegations, the jury may 
decide in court, or may retire for consideration. If they do not immedi- 
ately agree, an officer must be sworn to the following effect: “You do 
swear that you will keep this jury together in some private and convenient 
place; that you will not permit any person to speak to them, nor speak to 
them yourself, unless it be to ask them whether they have agreed upon a 
verdict; and that you will return them into court when [they] have so 
agreed.” 

(1000) Sec. 589. The verdict of the jury shall, in all cases, be en a 

(1001) Sec. 590. When the jury have agreed upon their verdict they 
shall deliver it publicly to the court, who shall cause the same to be entered 
on the minutes. 

(1002) Sec. 591. When several defendants are tried together, if the jury 
cannot agree upon a verdict as to all, they may render a verdict as to those 
in regard to whom they do agree, on which a judgment shall be entered 
accordingly, and the case as to the rest may be tried by another jury. 

(1003) Sec. 592. The jury shall not be discharged after the cause is sub- 
mitted to them, until they have agreed upon and rendered their verdict, 
unless for good cause the court sooner discharge them. 

(1004) Suc. 593. If the jury be discharged, as provided in the last sec- 
tion, the court may proceed again to the trial, in the same-manner as upon 
the first trial, and so on until a verdict be rendered. 

(1005) Sec. 594. When the defendant pleads guilty, or is convicted, 
either by the court or by a jury, the court shall render judgment thereon of 
fine and imprisonment, or both, as the case may require. 

(1006) SEc.-595. A judgment that the defendant pay a fine may also 
direct that he be imprisoned until the fine be paid or satisfied. 

(1007) Sec. 596. When the defendant is acquitted, either by the court 
or by the jury, he shall be immediately discharged; and if the court certify 
in the minutes that the prosecution was malicious, or without probable 
cause, it may order the prosecutor to pay the costs of the action, or to give 
satisfactory security, by a written undertaking, with one or more sureties, 
to pay the same to the county within thirty days after the trial. 

(1008) Sec. 597. If the prosecutor do not pay the costs, or give security 
therefor, as provided, in the last section, the court may enter judgment 
against him for the amount thereof, which may be enforced in all respects 
in the same manner as a judgment rendered in a civil action. 

(1009) Sec. 598. When a verdict is rendered it shall be immediately en- 
tered upon the minutes. 

(1010) Sec. 599. After a plea or verdict of guilty, or after a verdict 
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against the defendant, or a plea of a former conviction or acquittal, the 
court shall appoint a time for rendering judgment, which shall not be more 
than two days or less than two hours after the verdict is rendered, and shall 
hold the defendant to bail to appear for judgment, and in default of bail 
he shall be committed. l : 

(1011) Sec. 600. At any time before the judgment is entered, the de- 
fendant may move for a new trial, or in arrest of judgment. . 

(101 2) Sec. 601. A new trial can be granted only in the following cases: 
lst. If the trial has been had in his absence. 2d. When the jury has re- 
ceived, any evidence out of court. 3d. When the jury have separated with- 
out leave of the court, after retiring to deliberate upon their verdict, or 
been guilty of any misconduct tending to prevent a fair and due considera- 
tion of the case. 4th. When the verdict has been decided by lot, or by any 
means other than a fair expression of opinion on the part of all the jurors. 
5th. When there has been error in the decision of the court, given on any 
question of law arising during the course of the trial. When the verdict is 
contrary to-law and evidence; but not more than one new trial shall be 
granted for this cause alone. 

(1013) SxEc. 602. 'The motion in arrest of judgment may be founded on 
any substantial defdct i in the complaint, and the effect of an arrest of judg- 
mentiis to place the defendant in the same situation in which he was before 
the trial was had. 

(1014) Sc. 603. If the judgment be not arrested, or a new trial granted, 
judgment shall be pronounced at the time appointed, and entered in the 
. minutes of the court. 

(1015) Suc. 604. If judgment of acquittal be given, or judgment impos- 
ing a fine only, and the defendant be not detained for any other legal cause, 
he must be discharged as soon as the judgment is given. 

(1016) Src. 605. When a judgment of imprisonment is entered, a certi- 
fied copy thereof shall be delivered to the sheriff, marshal or other officer, 
which shall be a sufficient warrant for the execution of the same. 

(1017) Src. 606. When a judgment is entered imposing a fine, or order- 

ing the defendant to be imprisoned until the fine shall be paid, he shall be 
held in custody during the time specified in the judgment, unless the fine 
be sooner paid. 
(1018) Src. 607. Upon the payment of the fine the officer shall im- 
mediately discharge the defendant, if he be not detained for any other legal 
cause, and apply the money to the payment of the expenses of the prosecu- 
tion, and pay over the residue, if any, within ten days, to the county or 
city treasurer, according as the offense is prosecuted in a justice’s or in a 
mayor ’s or recorder’s court. 

(1019) Src. 608. If a fine be imposed and paid before commitment, it 
shall be applied as prescribed in the preceding section. 

(1020) ~ Src. 609. If a defendant be discharged on bail, or has deposited 
money instead thereof, and fails to appear according to his recognizance, 
the same shall be forfeited, or the money appropriated in like manner as in 
the district court. 
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(1021) Suc. 610. In -case of failure to appear for judgment, the court 
shall issue a warrant for the arrest of the defendant, and shall enter judg- 
ment whenever the defendant appears or is brought before it. 


Of Special Proceedings.—Of Search Warrants. 


(1022) Sec. 611. A search warrant is an order in writing in the name of 
the Territory of Arizona, signed by a magistrate, directed to a peace officer, 
commanding him to search for personal property, and bring it before the 
magistrate. 

(1023) Sec. 612. It may be issued whenever property has been stolen or 
embezzled, in which case it may be taken on the warrant ‘from any house 
or other place in which it is concealed, or from the possession of the person 
by whom it was stolen or embezzled, or of any other person in whose posses- 
sion it may be. 

(1024) Src. 613. No search warrant shall be issued but upon probable 
cause, supported by affidavit, naming or describing the person, and par-. 
ticularly describing the property and place to be searched. 

(1025) Src. 614. The magistrate must, before issuing the warrant, ex- 
amine on oath the complainant, and any witness he may produce, and take 
their depositions in writing, and cause them to be subscribed by the par- 
ties making them. 

(1026) Src. 615. The depositions must set forth the facts tending to es- 
tablish the grounds of the application or probable cause for believing that 
they exist. 

(1027) Sec. 616. If the magistrate be satisfied-of the existence of the 
grounds of the application, or that there is probable cause to believe their 
existence, he shall issue a search warrant, signed by him with his name 
of office, to a peace-officer in his county, commanding him forthwith to 
search the person or place named for the Property specified, and to bring 
it before the magistrate. 

(1028) Suc. 617. The warrant shall be in substantially the following 
form: - 


COUNTY oF , TERRITORY OF ARIZONA: 


To any sheriff, constable, marshal or policeman in the county of : 


Proof by affidavit having been this day made before me (naming every 
person whose affidavit has been taken), that (stating the grounds of the 
application according to section six hundred and thirteen), or if the affi- 
davit be not positive, that there is probable cause for believing, that (stating 
the ground of the application in the same manner), you are therefore com- 
manded, in the day-time (or at any time of the day or night, as the case 
may be) to make immediate search on the person of C. D. (or in the house, 
situated , , describing it, or any other place to be searched, with 
reasonable particularity, as the case may be), for the following property 
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(describing it with reasonable particularity); and if you find the same or 
any part thereof, to bring it forthwith before me, at (stating the place). 

Given under my hand, and dated this day 
of | , A. D., 18 

| E. F., Justice of the Peace (or as the case may be). 

(1029) Sec. 618. A Sch warrant may in all cases be served by any of 
the officers mentioned in its directions, but by no other person except in aid 
of the officer, on his requiring it, he being present, and acting in its-execu- 
tion. | 

(1030) Sec. 619. The officer may break open any outer or inner door or 
window: of a house, or any part of a house, or any thing therein, to execute 
the warrant, if after notice of his authority and purpose he be refused 
admittance. 

(1031) Szo. 620. He may break open any outer or inner door or window 
of a house for the purpose of liberating a person who, having entered to aid 
him in the execution of the warrant, is detained therein, or when necessary 
for his own liberation. 
` (1032) SEC. 621. The magistrate must insert a direction in the warrant 
that it: be served in the day-time, unless the affidavits be positive that 
the praperty is on the person, or in the place to be searched, in which 
case he may insert a direction that it be served at any ane: of the day or 
night. | 

(1033) Sc. 622. A search warrant must be executed and returned to the 
magistrate who issued it within five days after its date, and if in any other 
county, within thirty days; after the expiration of these times respectively, 
the warrant shall, unless executed, be void. 

(1034) Sec. 623. When the officer shall have taken any property under 
~ the warrant, he must give a receipt for the property taken (specifying it in 
detail), to the person from whom it was taken by him, or in whose posses- 
sion it'was found; or, in the absence of any person, he shall leave it in the 
place where he found the property. 

(1035) Suc. 624. When the property is delivered to the magistrate he 
shall, if it was stolen or embezzled, dispose of it as provided in other cases 
of property stolen or embezzled. 

(1036) Sec. 625. The officer shall forthwith return the warrant to the 
magistrate, and at the same time deliver to him a written inventory of the 
property taken, made publicly or in the presence of the person from whose 
‘possession it was taken, and of the applicant for the warrant, if they be 
present, verified by the affidavit of the officer at the foot of the inventory, 
and taken before the magistrate at the time to the following effect: ‘I, R. 
S., the officer by whom the annexed warrant was executed, do swear that 
the above inventory contains a true and detailed account of all the property 
taken by me on the warrant.” 

(1037) SEc. 626. The magistrate shall thereupon, if required, deliver a 
copy of the inventory to the person from whose possession the property was 
taken,-and to the applicant for the warrant. 
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(1038) Suc. 627. If the grounds on which the warrant was issued be con- 
troverted, he must proceed to take testimony in relation thereto. 

(1039) Src. 628. The testimony given by each witness must be reduced 
to writing and certified by the magistrate. 

(1040) Sxc. 629. If it appear that the property taken is not the same as 
that described in the warrant, or that there is no probable cause for believ- 
ing the existence of the grounds on which the warrant was issued, 
the magistrate shall cause it to be restored to the person from whom it was 
taken. 

(1041) SEC. 630. The magistrate shall annex, together with the deposi- 
tions, the search warrant and return, and the inventory, and return them 
to the next term of the court having power to inquire into the offenses in 
respect to which the search warrant was issued, at o or before its opening on 
the first day. 

(1042) Src. 631. Whoever shall salina and without probable cause, 


procure a search warrant to be issued and executed, shall be deemed guilty 
of a misdemeanor, and, on conviction thereof, shall be fined in a sum not. 


exceeding five thousand dollars, or imprisonment not more than six 
months. 

(1043) Sec. 632. A peace officer who, in executing a search warrant, 
shall willfully exceed his authority, or exercise it with unnecessary severity, 
shall be deemed guilty of a misdemeanor and punished as in the last pre- 
ceding section is provided. 

(1044) Sec. 633. When a person charged with a felony is supposed by 
the magistrate before whom he is brought to have on his person a danger- 
ous weapon, or anything which may be used in evidence of the commission 
of the offense, the magistrate may direct him to be searched in his presence, 
and the weapon or other thing to be retained subject to his order, or to the 
order of the court in which the defendant may be tried. 


Of Proceedings against Fugitives from Justice. 


(1045) SEC. 634. A person charged in any State or Territory of the United 
States with treason, felony or other crime, who shall flee from justice and 
be found in this Territory, shall, on the demand.of the executive authority 
of the State or Territory from which he fled, be delivered up by the gov- 
ernor of this territory to be removed to the State having Een of the 
crime. 

(1046) Sxc. 635. A magistrate may issue a warrant for the apprehension 
of a person so charged who shall flee ‘from justice and be found in ‘this 
Territory. 

(1047) Sxc. 636. The proceedings for arrest and E E of the 
person charged shall be in all respects similar to those provided in this 
chapter for the arrest and commitment of a -person charged with a public 
offense committed within this Territory, except that an exemplified copy 
of an indictment found or other judicial proceeding had against him in 
the State or Territory in which he is charged to have committed the of- 
fense, may be received as evidence before the magistrate, 
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(1048) Sec. 637. If, from the examination, it appear that the person 
charged has committed treason, felony, or other crime at common law 
charged, the magistrate, by warrant reciting the accusation, shal commit 
him to the proper custody within his county, for a time to be specified in’ 
the warrant, which the magistrate may deem reasonable to enable the ar- - 
rest of the fugitive under the warrant of the executive of this Territory, 
on the requisition of the executive authority of the State or Territory in 
which he committed the offense; unless he give bail as provided in the next 
section, or until he be legally discharged. 

(1049) Ssc. 638. The magistrate may admit the person arrested to bail 
by recognizance with sufficient securities, and in such sum as he may deem 
proper, for his appearance before him at a time specified in the recogni- 
zance, and for his surrender, to be arrested upon the warrant of the gov- 
ernor of this Territory. 

(1050) SEC. 639. Immediately upon the arrest of the person charged, the 

magistrate shall give notice to the attorney-general of the name of the 
person and the cause of the arrest. 
(1051) Src. 640. The said attorney shall immediately thereafter give 
notice to the executive authority of the State or Territory, or to the prose- 
cuting attorney or presiding judge of the criminal court of the city or 
county within the State or Territory having jurisdiction of the offense, to 
the end that a demand may be made for the arrest and surrender of the 
person charged. 

(1052) Sec. 641. The person arrested shall be discharged from custody 
or bail, unless, before the expiration of the time designated in the warrant 
or recognizance, he be arrested under the warrant of the governor of this — 
Territory. 

(1053) Sec. 642. The magistrate shall make return of ‘his proceedings to 
the next district court of the county, which shall thereupon inquire into 
the cause of the arrest and detention of the person charged, and if he be 
in custody, or the time for his arrest have not elapsed, the court may dis- 
charge him from detention, or may order his recognizance of bail to be 
canceled, or may continue his detention for a longer time, or may re-admit 
him ‘to bail, to appear and surrender himself within a time to be specified 
in the recognizance. 

(1054) Src. 643. When the governor of this Territory, in the exercise of 
the authority conferred by section two, article four, of the constitution of 
the United States, or by the laws of this Territory, shall demand from the 
executive authority of any State or Territory of the United States, or of any 
foreign government, the surrender to the authorities of this Territory of a 
fugitive from justice, the accounts of the persons employed by him for that 
purpose shall be audited by the board of Territorial auditors and paid out 
of the Territorial treasury. 


Of Provisions applicable to Criminal Proceedings, generally.—Compro- 
mising Certain Public Offenses, by leave of the Court. 
(1055) Sec. 644, When a defendant is held to answer on a charge of 
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‘misdemeanor, for which the person injured by the act constituting the 
offense has a remedy by a civil action, the offense may be compromised as 

provided i in the next section, except when it is committed: First, by or . 
upon’ any officer of justice, while in the execution of the duties of his 
office. Second, riotously. Third, with an intent to commit a felony. 

(1056) Suc. 645. If the party injured appear before the court to which - 
the depositions are ‘required to be returned at any time before -trial, and 
acknowledge in writing that he has received satisfaction for the injury, 
the court may, in its discretion, on payment of the costs incurred, order all 
proceedings to be stayed upon the prosecution, and the defendant to be 
discharged therefrom; but in such case the reasons for the order must be 
set forth therein and entered on the minutes. 

(1057) Suc. 646. The order authorized by the last section shall be a bar 
to another prosecution for the same offense. a 

(1058) Sec. 647. No public offense shall be compromised, nor shall any 
proceeding for the prosecution or punishment thereof upon a compromise 
be stayed, except as provided in this chapter. 


Of Fines and Forfeitures. 


(1059) Sxc. 648. All fines and forfeitures collected in any court of this 
Territory shall be applied to the payment of the costs of the case in which 
the fine is imposed, or the forfeiture incurred, and after such costs are paid 
the residue shall he- paid to the county treasurer of the county in which 
the court is held. 

(1060) Src. 649. If any clerk, justice of the peace, sheriff, constable or 
other officer, who may receive any fine or forfeiture, shall refuse or neglect 
to pay over the same according to law, and within thirty.days after the re- 
ceipt thereof, he shall be liable upon his official bond for the amount 
thereof, with fifty per cent damages and interest, to be recovered in like 
manner as for failing to pay over money received on execution, and shall be 
deemed guilty of a misdemeanor; and, on conviction, may be fined in any 
sum not exceeding five hundred dollars, or by imprisonment not exceeding 
three months. g 


MISCELLANEOUS PROVISIONS. 


(1061) Szc. 650. The term “oath,” where used in this chapter, shall be 
deemed to include an affirmation. 

(1062) Smc. 651. When a signature of .a person is required by this chap- 
ter, the mark of a person, if he cannot write, shall be deemed sufficient, 
the name of the person making the mark being written near it, and the 
mark being witnessed by a person who writes his own name as a witness. 

(1063) Sc. 652. When it is necessary for any purpose to have a person 
who is in prison in any part of the Territory brought before a court of 
criminal jurisdiction, an order for that purpose may be made by the court, 
and the order shall be executed by the sheriff of the county where it is 
made. 
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(1064) Src. 653. Process issued by a court or magistrate shall be executed 
according to its term. 
(1065) Src. 654. The term “magistrate,” when used in this chapter, 
signifies any of the officers mentioned in section eighty-four. 
(1066) Sec. 655. The term ‘“‘ peace officer,” when used in this chapter, 
signifies any one of the officers mentioned in section ninety-one. 
| 


| 


Of the Costs in Criminal Actions and Proceedings. 


(1067) Sec. 656. The only costs or fees allowed in a criminal action or 
proceeding shall be such as are prescribed by this chapter. 

(1048) Sec. 657. The magistrate, if he be a justice of the peace, or a 
mayor, or a city recorder, may receive for all the proceedings before him, 
to and including his decision upon the question of discharging the defend- 
ant or holding him to answer, five dollars; for taking bail after commit- 
ment by himself or another magistrate, one dollar; and twenty cents per 
folio for all testimony taken before him.* 

(1069) Sec. 658. The clerk may receive on the trial of an issue, where 
the charge i is felony, five dollars; on the trial of an issue where the charge 
is a misdemeanor, two dollars ; entering judgment, one dollar. He shall 
receive no other fee for any service whatever, in a criminal action or pro- 
ceeding, except for copies of papers at the rate of twenty cents for every 
hundred words. 

(1070) Suc. 659. A peace officer may receive for making an arrest, two 
dollars, together with twenty cents for every mile necessarily traveled by him 
in rendering such service, and in taking a defendant before a court or magis- 
trate, or conveying him to prison; for serving a subpoena, fifty cents, 
together with twenty cents for every mile necessarily traveled by him in 
i rendering such service. The district court may allow such further com- 
pensation for the service of process, and for other services in criminal 
cases, as it may think reasonable. 

(1071) Suc. 660. The sheriff may also receive for summoning a panel of 
twenty-four jurors, twenty dollars; for summoning a panel of thirty-six 
jurors, thirty dollars ;. for summoning a panel of twelve jurors, ten dollars; 
for executing a sentence of death, fifty dollars. Each juror shall receive 
for each day’s attendance, two dollars, to be paid on the certificate of the 
clerk, which shall be issued during the term. 

(1072) Suc. 661. The attorney-general shall receive on each conviction 
for felony, when the punishment is death, fifty dollars; on each conviction 
for other felony, twenty-five dollars ; on each conviction for a misdemeanor, 
fifteen dollars; for collecting money on a forfeited recognizance, five per 
cent. on the amount collected, and such other fees as may be provided by 
law. 

(1073) SEC. 662. The fees allowed to justices of the peace, and other 
officers having the jurisdiction and authority of justices of the peace, 
clerks, peace officers and attorney-generals, shall, when the defendant is 
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convicted, be considered and recovered against him as costs in the suit, and 
be collected in like manner as costs in civil cases. - 
Go Sec. 663. The fees-allowed a sheriff for summoning jurors, 
jurors’ fees, and the fees allowed magistrates, peace officers and clerks, in © 
cases where the defendant is acquitted, or where, being convicted, he is 
unable to pay the costs, shall be county charges, and shall be audited and i 
paid in like manner as other. charges against the county. 


An act concerning the punishment for crime, 
[Approved January 27, 1871.] 


(1075) Section 1. That in all prosecutions for any felonious crime, less 
than the grade of homicide, when the defendant or defendants shall be 
found guilty, and where the punishment for such crime, as now fixed by 
law, is imprisonment at hard labor in the Territorial penitentiary for a 
term of years, it shall be and hereby is made the duty of the presiding | 
judge of the court in which such conviction shall be had to fix the time of 
such imprisonment, which shall be stated ın the sentence when pronounced ; 
provided, however, that such term of imprisonment shall come within the 
time limited by law. 

(1076) Sze. 2. ‘All acts and parts of acts m conflict with the provisions 
of this act are hereby repealed. 

Sro. 3. This act to take effect and be in force from and after its passage. 


CHAPTER XII. 


Of Jails and Prisons, and the confinement of persons therein. 


(1077) SECTION 1. Until a Territorial prison is erected, the jail of any 
county in this Territory shall for all purposes be considered and used for a 
Territorial prison ; and any person convicted and sentenced to be impris- 
oned in the Territorial prison may be confined in the jail of any county, to 
be designated by the court pronouncing such sentence, for the time he is 
so sentenced to be confined. 

(1078) Sxc. 2. The sheriff of each county shall have the charge of the 
prisoners sentenced to the Territorial penitentiary and confined in the 
county jails; and it shall be the duty of such sheriff to provide them suit- 
able bedding, clothing, board and medical attendance. He shall have 
power to enforce such discipline, rules and regulations in regard to such 
persons, as shall be prescribed by law.* 

(1079) Sc. 3. All expenses incurred in removing such prisoners to any 
such jail, and furnishing food, clothing, bedding and medical attendance, 
shall be proper charges against the Territory, and shall be allowed by the 
Territorial board of directors ; provided, that said board of directors shall 
not not allow any expenses excapt for the necessary bedding, clothing, board 
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and medical attendance for said prisoners ; and provided further, that the 
sum allowed. for boarding such prisoners shall not exceed. the amount 
allowed, by the board of supervisors in the jails where such prisoners are 
confined ; and the Territorial auditor is hereby authorized and directed to . 
draw his warrant for such sum or sums as may be allowed by said board of 
directors; and the Territorial treasurer is hereby authorized and directed 
to pay | aid warrants out of any money in the al not otherwise ap- 
propriated. ; 

(1 080) Src. 4. John H. Archibald, S. R. De Long and E. N. Fish are 
hereby constituted and appointed a board of Territorial penitentiary direct- 
ors, and it is hereby made their duty to examine and allow all just claims 
against the Territory, in accordance with law, that may be presented, for 
removing, feeding, clothing, furnishing bedding and medical attendance 
for such Territorial prisoners. They may also, from time to time, make 
such rules and regulations as.they may think proper, consistent with the 
laws of this Territory, relative to the care, management, discipline and 
employment of persons sentenced to the Territorial penitentiary, and may, 
in their discretion, cause such persons to be employed in any mechanical 
trade, or placed at hard labor upon any public or private work, under such 
rules and regulations as they may prescribe. The earnings of such pris- 
oners shall be applied toward the expenses incurred on account of their im- 
prisonment ; and provided, that all claims presented to the board of Terri- 
torial penitentiar y directors shall be itemized accounts, and sworn to before 
some officer authorized to administer oaths* 

(1081) Src: 5. All sheriffs, or other persons, having the care, custody or 
management of any such prisoner, shall observe, keep and enforce any 
regulations provided for in the preceding section, and for any willful viola- 
tion thereof shall be deemed guilty of a misdemeanor, and upon conviction 
may be sentenced to pay a fine not exceeding one thousand dollars, and 
imprisoned i in the county jail not exceeding one year. 


(1082) Src. 6. Any person detained for examination or trial upon any 
criminal charge, or arrested upon any charge, and committed to or in the 
custody of any sheriff, constable or police officer, shall (if bail be not given 
agreeably to law) be detained and kept in the jail of the proper county, or 
in any'secure place, lock-up or station-house, prescribed by any city, incor- 
porated village, village or town in this Territory, for the reception of such 
persons charged with crimes; provided, that the said place of security, 
lock-up or station-house (as the case may be) be authorized by the board of 
supervisors of such county, and that the persons so confined and impris- 
oned shall be considered, to all intents and purposes, as being confined in 
the county jail, unless otherwise directed by the magistrate, judge or court ; 
and any sheriff, constable, police or other officer, having charge of any 
such person as aforesaid, may detain and keep him or her in any such jail, 
lock-up, station-house or other secure place, until required to be taken - 
therefrom for the purpose of such examination, trial or sentence ; provided 
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further, that in-all cases before a justice of the peace in any city, incor- 
porated village, village or town in this Territory, that sentence may be 
served out and expire in such jail, lock-up, station-house, or other secure 
place, aforesaid, in the discretion of such justice of the peace ; and provided 
further, that said person aforesaid shall be employed as provided for by 
law.* . 

(1083) Sec. 7. Any person convicted of a misdemeanor, and sentenced - 
to be confined in any jail, shall be closely confined therein, and not suffered 
to go at large during the time for which he shall be so sentenced to confine- 
ment, unless legally discharged therefrom ; and the sheriff, or other officer 
or person having the charge of such jail, or the care and custody of such 
person, who shall knowingly permit him to escape or go at large, shall- be 
adjudged guilty of a misdemeanor, and upon conviction thereof shall be 
subject to such fine and imprisonment in the county jail as the court may 
- impose, not exceeding the sentence under which the person was imprisoned 
who shall have so escaped, or been suffered to go at large. 

(1084) Suc. 8. Any sheriff, other officer or person, having the custody of 
any person charged With crime for the purposes of examination or trial, 
may, with the consent of the commanding officer or other. officer in charge, 
~ commit and detain him in any military fort, station or post, for the time 
and purposes, and under the provisions, contained in section six of this 
chapter. 

(1085) Sec. 9. If, upon the examination of any person charged with 
any crime amounting to a felony, the examining magistrate shall decide to 
hold such person for trial on any such charge, and it shall become necessary 
from any cause that he be committed to await such trial, such magistrate 
may commit such person to the jail of any county, to be by him designated, 
for safe keeping; provided, there be no jail in thecounty in which he is so 
examined, or for any reason such jail shall be deemed unsafe or unsuitable 
by such magistrate. 


CHAPTER XIII. 


Executive Department of the Governor. 


(1086) Szctrion 1. In addition to the powers conferred upon the governor 
of this Territory by the constitution and laws of the United States, 
the supreme executive power of the Territory is hereby vested in such 
governor. 

(1087) Src. 2. He shall be commander-in-chief of the military and naval 
forces of the Territory, and may call out such forces to execute the laws, to 
suppress insurrections or riots, to repel invasions, or to prevent attacks 
from, or to attack or punish, any hostile fribe or tribes of Indians. 

(1088) Sec. 3, He shall transact all necessary business with Territorial 
officers, and may require information in writing from any such officer relat- 
ing | to the duties of their respective offices. 
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(1089) Sec. 4. He shall take care that the laws be faithfully executed. 

(1090) Src. 5. He may convene the legislature by proclamation on extra- 
ordinary occasions. 

(1091) SEc. 6. He shall give to the legislature, at the commencement of 
each term, information, by message of the condition of the Territory, and 
recommend to them such measures as he shall deem expedient. 

(1092) SEC. 7. He may convene the legislature at some other place, 
when the seat of government becomes dangerous from disease or a common 
enemy. 

(1093) Sec. 8. He may grant reprieves, commutations and pardons for 
all offenses against the laws of this Territory, upon such conditions and 
with such restrictions and limitations as he may deem proper, subject to 
such regulations as may be provided by law relative to the Manner of ap- 
plying for pardons. He shall communicate to the legislature, at each ses- 
sion, information of each case of reprieve, commutation, or pardon granted, 
and the reasons therefor. 

(1094) Sze. 9. In case any person charged with having committed a 
crime shall be at large, or being arrested or imprisoned therefor shall have 
escaped, the governor is hereby authorized, in his discretion, to offer a re- 
ward for the apprehension, or apprehension and conviction, of such per- 
son, not exceeding the sum of one thousand dollars in any one case, which 
shall be audited by the board of Territorial auditors to the person or per- 
sons equitably entitled to receive the same, and in such proportions as they 
shall deem just; and, when so audited, shall be paid out of the Territorial 
treasury. 

(1095) Sec. 10. The governor of this Territory may, in cases authorized 
by the constitution and laws of the United States, appoint agents to de- 
mand of the executive authority of any other state or Territory, or from 
the executive authority of any foreign government, any fugitive from jus- 
tice, or person charged with treason; and the accounts of the agents ap- 
pointed for that purpose shall, unless otherwise directed by the governor, 
be audited by the board of Territorial auditors and paid out of the Terri- 
torial | treasury. 

(1096) Sec. 11. In cases provided for by the second article of the treaty 
between the United States and the Republic of Mexico for the extradition 
of criminals (concluded at Mexico on the eleventh day of December, one 
thousand eight hundred and sixty-one, and proclaimed by the president of 
- the United States on the twentieth day of June, one thousand eight hun- 
dred and sixty-two), in addition to the power of the governor for that pur- 
pose, any justice of the supreme court of this Territory may make such 
requisition upon the executive or other principal authority of any state or 
province of the Mexican Republic adjoining the boundaries of this Terri- 
tory, agreeably to the stipulations of said article; provided, that if such 
requisition be made by any such justice of the supreme court, the same 
may be under the seal of the district court, which, by law, he is assigned 
to hold. 
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(1097) Sec. 12. The governor is hereby empowered to fill, by appoint- 

ment, any vacancy that may happen in any Territorial or county office for 
the unexpired term of such office, when no other provision of law is made 
for that purpose. He may also remove any such officer for any neglect of 
duty or official misconduct, when in his opinion the public good requires 
such removal. Such removal shall-be upon notice of the grounds upon 
which such removal is sought to be made, and a hearing thereon, at such - 
time, and in such manner and form, as the governor may prescribe. “He 
may also remove any such officer for utter incompetency to discharge the 
duties of his office. 

(1098) Sze. 13. Whenever a demand shall be made upon the governor 
of this Territory, by the governor of any other State or Territory, in any 
case authorized by the constitution and laws of the United States, for the 
delivery over of any person charged in such State or Territory with treason, 
felony, or any other crime, the attorney-general, when required by the 
- governor, shall forthwith investigate the grounds of demand, and report to 
the governor all material facts which may come to his knowledge, as to the 
situation and circumstances of the person so’ demanded, and especially 
whether he`is held in custody, or is under recognizance to anger for any 
offense against the laws of this Territory, or of the United States, or by 
virtue of any civil process, and also whether such demand is made conform- 
ably to law, so that such person ought to be delivered up.. 


(1099) Suc. 14. If the governor shall be satisfied that the demand is 
conformable to law, and ought to be complied with, he shall. issue his 
warrant, under the seal of the Territory, authorizing the agents who make 
: such demand, either forthwith, or at such time as shall be designated in 
the warrant, to take and transport such person to the line of this Terri- 
tory, at the expense of such agents, and shall also by such warrant require 
the civil officers within this ‘Territory to afford all needful assistance in the 
‘execution thereof. 

(1100) Sec. 15. Whenever any person shall be found within this Terri- 
tory, charged with any offense committed in any other State or Territory, 
and liable ‘by the constitution and laws of the United States to be delivered 
over upon the demand of the governor of such other State or Territory, 
_any court or magistrate authorized to issue warrants in criminal cases may, 
upon complaint on oath, setting forth the offense, and such other matters 
as are necessary to bring the case within the provisions of law, issue a war- 
rant to bring the person so charged before the same or some other court or 
magistrate within this Territory, to answer to such complaint as in other 
cases. 

(1101) Szo. 16. If, upon the examination of the person charged, it shall 
appear to the court or magistrate that there is reasonable cause to believe 
that the complaint is true, and that such person may be lawfully demanded 
of the governor, he shall, if not charged with a capital crime or with 
murder in the first degree, be required to recognize, with sufficient sureties, 


in a reasonable sum, to appear before such court or magistrate at a future 
I2 
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day, allowing a reasonable time to obtain the warrant of the governor, and 
to abide the order of such court or magistrate in the premises. 

(1102) Sec. 17. If such person shall not recognize, or if he shall be 
charged with a capital crime, or with the crime of murder in the first de- 
gree, he shall be committed to prison, and there detained until such day, 
in like manner as if the offense charged had been committed within thig 
Territory; and if the person so recognizing shall fail to appear according 
to the condition of his recognizance, he shall be defaulted, and the same 
proceedings shall be had as in the case of other recognizances entered into 
before such court or magistrate. 

(1103) Src. 18. Ifthe person so recognized or committed shall appear 
before the court or magistrate upon the day ordered, he shall be dis- 
charged, unless he shall be demanded by some person authorized by the 
warrant of the governor to receive him, or unless the court or magistrate 


shall see cause to commit him, or to require him to recognize anew for his’ ' 


appearance at some other day; and if, when ordered, he shall not so recog- 

nize, he shall be committed and detained as before; provided, that whether 
the person so charged shall be recognized, committed or discharged, any 
person authorized by the warrant of the governor, may, at all times, take 
him into custody, and the same shall be a discharge of the recognizance, if 
any, and shall not be deemed an escape. 

(1104) Sec. 19. ‘The complainant in any such case shall be answerable 
for all the actual costs and charges, and for the support in prison of any 
person so committed, to be paid weekly, or otherwise, as may be ordered 
by the court or magistrate; and if the charge for his support in prison shall 
not be so paid, the jailer may, on the failure of the complainant, dis- 
charge such person from his i impr isonment. 

(1105) Src. 20. In all cases in which the governor is authorized by the 
laws to grant pardons, he may grant a pardon upon such conditions, and 
with such restrictions, and under such limitations, as he may think 
proper, and he may issue his warrant to all proper officers to carry into 
effect such conditional pardon; which warrant shall be obeyed and exe- 
cuted, instead of the sentence, if any, which was originally awarded. 


(1106 ) SEC. 21. Whenever any convict is pardoned by the governor, or 
his punishment i is commuted, the officer to whom the warrant for that pur- 
pose is! issued, after executing the same, shall make return thereof, under 
his hand, with his doings thereon, to the secretary of the Territory, as 
soon as may be, and he shall also file in the clerk’s office of the court in 
which the offender was convicted, a copy of the warrant and return, certi- 
fied by ‘him, a brief abstract of which the clerk shall subjoin to the record 
of the conviction and sentence. 

(1107) Sc. 22. All official acts of the governor, his approval of the 
laws excepted, shall be authenticated by the great seal of the Territory, 
which shall be kept by the secretary thereof. 

(1108) Src. 23. All commissions issued to persons holding office under 
the provisions of the laws of this Territory shall be in the name and by the 


| 
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authority of the Territory of Arizona, sealed with the great seal of the 
Territory, signed by the governor, and countersigned by the secretary of 
the Territory. 

(1109) SEC. 24. The governor is hereby authorized, on behalf of the 
‘Territory, and for its use and benefit, to accept any grants of land hereto- 
fore or hereafter made by the congress of the United States to this Terri- 
tory, upon the conditions contained in such grant. He shall cause the: 
same to be loeated agreeably to such grant, and secure patents and other 
conveyances therefor, in behalf of the Territory. The lands granted to 
the Territory by act of congress, entitled ‘‘ An act donating public lands 
to the several States and Territories which may provide colleges for 
the benefit of agriculture and the mechanic arts,” approved July 2, 1862, 
and the acts supplementary thereto, are hereby accepted subject to the 
conditions of said grant. 


CHAPTER XIV. 


Of the Legislature. 


(1110) Section 1. Each house of the legislature shall choose its own 
officers, determine the rules of its proceedings, and judge of the qualifica- 
tions, elections and returns of its members; and may, with the concur- 
rence of two-thirds of all the members elected, expel a member. No 
member shall be expelled a second time for the same cause, nor for any 
cause known to his constituents antécedent to his election. The reason 
for such expulsion shall be entered upon the journal, with the names of 
the members voting on the question. l 

(1111) Sec. 2. Each house shall keep a journal of its proceedings, and 
publish the same, except such parts as may require secrecy. The yeas and 
nays of the members of either house, on any question, shall be entered on 
the journal at the request of one-fifth of the members elected. Any mem- 
ber of either house may dissent from and protest against any act, proceed- 
ing or resolution which he may deem injurious to any person or the public, 
and have the reason of his dissent entered on the journal. 

(1112) Szo. 3. In all elections by either house, or in joint convention, 
the votes shall be given viva voce. All votes on nominations to the council _ 
shall be taken by yeas and nays, and published with the journal of its pro- 
ceedings. 

(1113) Sec. 4. The doors of each house shall be.open, unless the public 
welfare require secrecy. Neither house shall, without the consent of the 
other, adjourn for more than three days, nor to any other place than where 
the legislature may then be in session. 

(1114) Sxc. 5. Bills may originate in either house of the legislature. 

(1115) Sxc. 6. Every bill and joint resolution, except of adjournment, 
passed by the legislature, shall be presented to the governor before it be- 
comes a law. If he approve, he shall sign it; but if not, he shall return it 
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with his objections, to the house in which it originated which shall enter 
the objections at large upon their journal.* 

(1116) Sea % A majority of the members elected to each house shall 
constitute a quorum for the transaction of business; but a lesser number 
may adjourn from time to time and compel the attendance of absent 
members. 

(1117) Sea. 8. Every bill and joint resolution shall be read three times 
in each house before the final passage thereof. No bill or joint resolution 
shall become a law, without the concurrence of a majority of all the mem-: 
bers present, and constituting a quorum of each house. On the final pas- 
sage of all bills, and all joint resolutions having the effect of law, the vote 


shall be by ayes and nays, and entered on the journal. 


(1118) Sec. 9. Members of the council and of the house of representa- 
tives shall, in all cases, except treason, felony or breach of the peace, be 
privileged from arrest. They shall not be subject to any civil process dur- 
ing the session of the legislature, or for fifteen days next before the com- 
mencement and after the termination of each session. They shall not be 
questioned in any other place for any speech in either house. 

(1119) Sec. 10. No officer of the council or house of representatives, 
while in actual attendance upon the duties of his office, shall be liable to 
arrest an civil process. 

(1120) Sec. 11. Each house may punish as a contempt, and by imprison- 
ment, a breach of its privileges, or the privileges of its members, but only 
for one or more of the following offenses, to wit: 

1. The offense of arresting a member or officer of the house, or procur- 
ing such member or officer to be arrested, in violation of his privilege from 
ar rest ; 

2. That of disorderly conduct in the immediate view of the house, and 
directly tending to interrupt its proceedings; 

3. That of refusing to attend, or be examined, as a , witness, either before 
the house or a committee, or before any person authorized by the house 
or by a committee, to take testimony in legislative proceedings 5. 

4, That of giving or offering a bribe to a member, or of attempting by 
menace, or other corrupt means or device, directly or indirectly to control 
or influence a member in giving his vote, or to prevent his giving the same; 
but the term of imprisonment which such house may impose for any con- 
tempt specified in this section shall not extend beyond the same session of 
the legislature. 

(1121) Sec. 12. Every person who shall be guilty of any R speci- 
fied in|the preceding section shall also be deemed guilty of a misdemeanor, 
and on conviction thereof shall be punished by imprisonment i in the Terri- 
torial ; prison not exceeding five years, or by imprisonment in the county 
jail not exceeding one year, or by fine not exceeding one thousand dollars, 
or by both such fine and imprisonment in the county jail, -in the discretion 
of the court. 


Ag amended by act of 1866. 
l g 
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(1122) Suc. 13. The oath of office of any member or officey of either 
house of the legislature may be taken and subscribed before any justice of 
the supreme court, the governor, secretary of the Territory, or the presiding 
officer of either house. 

(1123) Src. 14. Each house, at the commencement of its annual session, 
shall elect from its own members a presiding officer, who shall preside at 
any session during the year, if present; and when absent, each house shall . 
appoint a member temporarily to preside, who for the time shall be vested 
with all the powers of the presiding officer. The presiding officer of the 
council shall be known as the president of the council, and the presiding 
officer of the house as the speaker of the house. Such presiding officer 
shall sign all bills and joint resolutions, after being enrolled, before the 
same are presented to the governor for his approval. 


Of the Appointment and Election of Members. 


(1124) Sec. 15. Members of the legislative assembly of the Territory of 
Arizona shall be elected by counties, and as provided for in this act; and at 
the general election to be holden on the first Tuesday after the first Mon- 
day in November, A. D. 1872, and every two years thereafter, and until an 
enumeration of the inhabitants, to be taken as hereinafter provided i in this 
act, and a different apportionment, made agreeable to law, the county of - 
Pima shall elect four members of the council and eight members of the 
house of representatives; the county of Yuma shall elect one member of 
the council and three members of the house of representatives; the county 
of Mohave and the county of Yuma shall elect jointly one member of the 
council and one member of.the house of representatives; the county of 
Yavapai shall elect two members of the council and five members of the 
house of representatives, and the county of Maricopa and the county of 
Yavapai shall elect jointly one member of the council, and the county of 
Maricopa shall elect one member of the house of representatives.* 

(1125) Sxc. 16. The legislative assembly shall meet biennially at the 
capitol of the Territory, on the first Monday in January, A. D. 1873, and 
every two years thereafter.* 

(1126) Sec: 17. The county assessors of each county, beginning on the 
first day of March, A. D. 1872, and every two years thereafter, and at the . 
time of assessing the taxable property of the county, shall take a census or 
enumeration of the inhabitants thereof, except Indians and soldiers in the ` 
military service of the United States, which census shall show, first, the 
name of the head of each family and single person over twenty-one years 
of age, and not residing with any family; second, the number of persons 
over ten and under twenty-one years of age, residing in any family or 
separately as a family; third, the number under ten years of age. The 
assessor shall return such census or enumeration to the county recorder on 
_ or before the first day of July, whose duty it shall be to file the same in his 


*As amended by act of 1871, 
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office, and, transmit a certified copy thereof to the governor on or before the 
first day of December next ensuing. On the reception of such census re- 
turns by the governor, he shall, at the meeting of the legislative assembly 
for the Territory, or within ten days thereafter, transmit to the house of 
representatiyes a true copy of such census returns. * 

Sxc, 18. Repealed in 1871. 

Sro. 19. Repealed in 1871. 

(1127) Sxzc. 20. No Territorial treasurer, judge of probate, sheriff or 
county recorder shall be eligible to a seat in either branch of the legislature . 
during his continuance in office. 


An Act fixing the time for the Meeting of the Legislative Assembly for the Territory. 


| 
| [Approved February 18, 1871.] 
(1128) SECTION 1. The legislative assembly shall meet biennially at the 
capitol of the Territory on the first Monday in January, A. D. 1873, and 
every two years thereafter. 
l (1129) SEC. 2. All acts or parts of acts in conflict with the provisions of 
this act are hereby repealed. 
Src. 3. This act shall take effect and be in force from and after its 


passagi: 


An Act axte the Apportionment for Members of the Legislative Assembly of the Territory of Arizona, 
and providing for the taking of a census, and for other purposes. 


| 
| 
(1130) SECTION 1. Members of the legislative ee of the Territory 
of Arizona shall be elected by counties and as provided for in this act, and 
at-the general election, to be holden on the first Tuesday after the first 
Monday in November, A. D. 1874, and every two years thereafter, and 
until an enumeration of the inhabitants to be taken as hereinafter provided 
in this act, and a different apportionment made agreeable to law, the 
county of Pima shall elect three members of the council and six members 
of the house of representatives; the county of Yuma shall elect one mem- 
ber of the council and three members of the house of representatives; the 
county of Mohave one member of the council and one member of the house 
of representatives; the county of Yavapai shall elect three members of the 
council and six members of the house of representatives, and the county of 
Maricopa shall elect one member of the council and two members of the 
house of representatives. + ` 
(1131) Suc. 2. For the purpose of canvassing the election returns had 
for joint members of the council and the house of representatives in the 
counties of Yuma and Mohave, and the counties of Yavapai and Maricopa, 
it shall be the duty of the board of supervisors of Mohave county to can- 
vass the votes cast for such joint members, in the same manner as the votes 
are canvassed for other officers selected under the general provisions of the 


*As amended by act of 1971. 
+As amended by act of 1873. 
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law concerning elections; provided, that when said joint votes are canvassed 
and duly declared, the board of supervisors of Mohave county shall at once 
transmit to the board of supervisors of Yuma county a certified copy of 
the canvass and declaration; and thatthe board of supervisors of Maricopa 
county shall at once transmit to the board of supervisors of Yavapai 
county a certified copy of said canvass and declaration; and provided, 
further, that the canvass and returns for the members other than joint mem- ` 
bers shall be canvassed and returned in the manner as is now provided by 
law. Kc 

(1132) Sv. 3. Upon the reception of the certified copy of the canvass 
and declaration, from the county of Mohave, mentioned in the preceding 
section, by the board of supervisors of Yuma county, it shall be the duty - 
of such board of supervisors to open in public such returns, and estimate 
the vote of each county for such person voted for as joint member of the 
- council and joint member of the house of representatives, and declare the 
result thereof. 

(1133) Sec. 4. Upon the reception of the certified copy of the canvass 
and declaration from the county of Maricopa, mentioned in section two, by 
the board of supervisors of Yavapai county, it shall be the duty of such 
board of supervisors to open in public such returns and estimate the vote 
of each county for such person voted for as joint member of the gouñoil, 
and declare the result thereof. 

(1134) Sec. 5. The board of supervisors, to whom said canvass and 
declaration are made, shall, within twenty days after the day of election, 
or so soon as the result is ascertained, if within that time such canvass and 
declaration be received, make out and deliver, or send, to each person 
chosen as member of the legislative council and member of the house of 
representatives, a certificate of election, under the hand and seal of the 
clerk of such board of supervisors. 

(1135) Sec. 6. That an act creating the county of Pah-Ute, approved 
December 22d, A. D. 1865, is hereby repealed. 

(1136) Sec. 7. The boundary lines of the county of Mohave are hereby 
extended so as to include the county of Pah-Ute, as described in the act 
mentioned in the preceding section, or so much thereof as remains ‘wath 
the boundaries of this Territory. ‘ 


(1137) Suc. 8. The county assessors of each county, beginning on the 
first day of March, A. D. 1872, and every two years thereafter, and at the 
time of assessing the taxable property of the county, shall take a census or 
enumeration of the inhabitants thereof, except Indians and soldiers in the 
military service of the United States, which census shall show, first, the 
name of the head of each family and single person over twenty-one years 
of age, and not residing with any family; second, the number of persons 
over ten and under twenty-one years of age, residing in any family or sepa-. 
rately as a family; third, the number under ten years of age. The assessor 
shall return such census or enumeration to the county recorder, on or 
before the first day of July, whose duty it shall be to file the same in his 
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office, and transmit a certified copy thereof to the governor, on or before 
the first day of December next ensuing. -On the reception. of such census 
returns by the governor, he shall, at the meeting of the legislative assem- 
bly for the Territory, or within ten days thereafter, transmit to the house 
of representatives a true copy of such census returns. 

(1138) SEc. 9. All acts and parts of acts in conflict with this act are 
hereby repealed. 

Src, 10. This act shall take effect and be in force from and after its 
passage. l 

| 


An Act fixing ‘the Compensation of Members of the Legislative Assembly and certain officers of each 
| branch thereof. 
| i [Approved January 27, 1871.] 

(1139) SECTION 1. That the members of the legislative assembly, the 
secr etar y of the council and his assistant secretary, the chief clerk of the 
house of representatives and his assistant clerk, and the sergeants-at-arms 
of each branch of the assembly, shall receive out of the Territorial treas- 
ury for their services the sum of three dollars per diem. The enrolling and 
engrossing clerks of the council and the house of representatives, for their 
services, the sum of three dollars per diem, and the door-keepers, night 
watchmen and messengers of the council and house, for their services, each 
the sum of two dollars per diem. 

(1140) SEC. 2. The members of the present legislative assembly, and the 
officers of either house above named, shall receive the above compensation 
- for their services at the present session, and from the commencement 
thereof. 

(1141) SEC. 3. The above compensation shall be paid to the persons and 
officers named in section one of this act, by the Territorial ‘treasurer, out 
of any moneys in the Territorial treasury not otherwise appropriated, upon 
a warrant to-be drawn upon the treasurer, by the auditor of the Territory, 
in favor of the parties-entitled thereto. 

(1142) SEC. 4. At the final adjournment of each session of the legisla- 
tive assembly the auditor shall draw warrants in favor of those entitled 
under the preceding sections of this act, for the amounts due to each; pro- 
vided, that the warrants of the secretary of the council and the chief clerk 
of the, house of representatives shall not be issued to them, except upon a 
certificate signed by the president of the council and the speaker of the 
house of representatives, respectively, to the effect that such secretary and 
clerk have filled and discharged the duties of such offices, setting forth the 
time during which such services have been performed and the amount to 
which each is entitled; and provided, further, that such warrants shall 
only be issued to the other officers, above named, upon presentation to the 
auditor of a like certificate, signed, as to the officers of council, by the 
president and secretary thereof, and as to the officers of the house of rep- 
resentatives, by the speaker and chief clerk thereof. 

Sec. 5. This act shall take effect and be in force from and after its 


passage, 
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CHAPTER XV. A 
Of the Secretary of the Territory. 


(1143) Sxction 1. The secretary of the Territory shall keep his office at 
the seat of government. 

(1144) Szc. 2. He shall secure, and safely keep in his office, all original 
acts and joint resolutions of the legislature, and cause the same to be sub- 
stantially bound in suitable and convenient volumes. 

(1145) Sec. 3. He shall prepare copies of all such laws and joint resolu- 

tions for publication, and deliver the same to the newspaper offices or per- 
sons authorized by law to receive them for that puree or to superintend 
their publication. 

(1146) SEC. 4. He shall furnish certified copies of all laws, joint resolu- 
tions, records, documents and papers in his office to all officers or persons 
authorized by law to receive the same, or which relate to the official duties 
of such officers, without fee, to be paid by such officer or person; and to 
all others such certified copies upon the payment of twenty cents per folio 
therefor, and one dollar for the official seal and certificate thereon. 

(1147) Sec. 5. He shall make and preserve a full and complete record of 
all the proceedings of the board of Territorial auditors, and file and pre- 
serve in his office all accounts and papers presented to or acted upon by 
them. 

(1148) Sec. 6. He shall, three months before each ni in each year, 
notify the sheriffs of the several counties of-the offices to be voted for in 
such counties at the next general election, and of such vácancies to be 
filled in office at such election as may be provided by law. 

(1149) Sec. 7. He shall file with the Territorial treasurer, immediately 
after receiving the same, so much of the abstract of the report of every 
mining corporation, and of all other reports and proceedings by law filed 
or deposited in his office, and immediately after the same shall be so filed 
or deposited, whereby any sum of money shall require to be paid into the 
treasury, as shall show the amount so to be paid, together with the name 
of the corporation, board, officer or person required by law to pay the 
same. 

(1150) Sec. 8. He shall record all deeds and other evidences of title in 
the Territory, and all acts or parts of acts by which any grants of land 
have been or may hereafter be made to this Territory, in proper books, to 
be furnished at the expense of the Territory for that purpose, and when so 
recorded to cause the same to be accurately and distinctly platted. 

(1151) Sec. 9. He Shall cause to be published annually such laws, re- 
ports, and documents as the legislature may direct, and not otherwise pro 
vided for; and shall distribute the same to all such officers within this 
Territory : as are entitled to receive a copy of the statutes, and to all such 
other officers as the legislature may direct, 
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(1152) Sec. 10. For all services rendered under the provisions of this 
chapter, and not specially provided for, he shall receive such fees as shall 
be provided by law, and for all expenses incurred such compensation as 
shall be audited and allowed by the board of Territorial auditors; and for 
all other duties required of him by law he shall receive such fees and com- 
pensation as shall be provided; and when no such provision is made, then 
such compensation as the board of Territorial auditors shall audit and 
allow. 

(1153) Sec. 11. He shall issue commissions to all Territorial officers _ 
appointed by the governor and chosen at the elections, for which he shall 
be entitled to a fee of five dollars each. The fee for the affixing of the | 
Territorial seal or the seal of his office to each and every document shall 
be one dollar. 

(1154) SEC. 12. A copy of all laws, records, documents, reports or other 
papers required by law to be made by him, or to be recorded or filed in his 
office, duly certified by him under his seal of office, shall be prima facie 
evidence of their contents in all courts and places in this Territory. 


An Act to authorize the Secretary of the Territory to appoint an Assistant. 
[Appreved November 7, 1864.] 


(1155) Szction 1. That the secretary of the Territory be and he is 
hereby authorized to appoint an assistant, to be compensated by him, who 
shall také the usual oath of office, and who, in the absence of the secre- 
tary, shall have the powers and perform the duties of the secretary, and do 
all acts that he might legally do. 
` (1156) Src. 2. The secretary of the Territory shall make such appoint- 
ment in writing, which, with the oath of office so taken by said assistant, 
he shall file in his office, and shall give notice of the appointment and quali- 
_ fication of such assistant to the governor. 

Sec. 3. This act shall take effect and be in force from and after its 
passage. 
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CHAPTER XVL i 


Of the Territorial Prison.” 
[Approved February 12, 1875.] 


aus SEcTION 1. That a loan of twenty-five thousand dollars is hereby. 
authorized to be negotiated om the faith and credit of the Territory, to be 
paid at the expiration of five years from the date thereof, and to Daar in- 
terest at the rate of ten per cent. per annum. 

(1158) SEc. 2. The treasurer of the Territory is hereby authorized and 
directed, when required by the Territorial prison commissioners, to issue 
bonds of the Territory in sums of fifty, one hundred, and two hundred 
and fifty dollars, payable in five years from date, and not exceeding in the 
_ aggregate the said sum of twenty-five thousand dollars, in the following 
form, to wit: 

Bond No. $ 
day of , A. D. 187 

Five years after date the Territory of Arizona promises to pay to the 
order of the governor of the Territory dollars, with interest at the 
rate of ten per cent. per annum from date, payable annually at the treasury 
of the Territory, for value received. l 

Secretary of the Territory. 
Treasurer. 

(1159) Src. 3. All such bonds shall-be signed by the secretary, with his 
own proper name, affixing his official character, and shall be authenticated 
with the great seal of the Territory, and shall be indorsed by the governor 
of the Territory, with his proper name, and affixing his official character, 
and shall then be delivered by the secretary to the treasurer of the Terri- 
tory, and the secretary shall keep a register of said bonds, showing the 
number and amount of each bond, and shall charge the treasurer with the 
full amount of said bonds. At the ,time of issuing said bonds under the 
provisions of this act, the Territorial treasurer shall sign a sufficient num- 
ber of them with his own proper name, affixing his official character, 
which said signing shall bind the Territory, and shall in the same manner 
sign the coupons thereunto attached, as hereinafter provided. The coupons 
or certificates for the payment of interest shall be attached to said bonds in ` 
such manner that they may be taken off without injuring or mutilating 
the bonds, and shall be severally numbered from one to five inclusive, each 
bearing the corresponding number of ,the bond to which they are attached. 
The treasurer shall keep a register of all the bonds issued by him, and shall 
deliver to the board of prison commissioners all the bonds, or such part 
thereof as the said board of prison commissioners shall require under the 
provisions of this act, or upon the order of the said board of prison com- 
missioners shall convert the said bonds into money. Upon receiving the 
written order of said board of prison commissioners the Territorial treasurer 
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shall thereupon advertise for proposals for the purchase of said bonds, and 
at the’ time and place designated shall open the bids and award the sale of 
` the bonds to the highest bidder. Provided, that no bonds shall be sold for 
a less sum than eighty cents on the dollar. And the orders-of the said 
commissioners on the treasurer for either bonds or money accruing from 
the sale thereof shall be valid and sufficient vouchers in the hands of the 
treasurer for said bonds or the money arising from the sale of the same. It 
shall be left-to the discretion of the board of prison commissioners to cause 
the bonds to be sold as herem provided, or to pay for the erection of the. 
prison. building with the bonds, as to them shall seem most advisable. 

(1160) Sze. 4. The Territorial treasurer shall pay the interest on said 
bonds' when due, taking the coupons as his vouchers therefor, and he may 
retain i in his hands for that purpose a sufficient amount of money of the 
Territory. The said bonds and coupons after they become due shall be 
taken ‘in payment for all taxes and licenses levied, assessed or collected by 
the Territory of Arizona. Provided, they shall not be received for any 
county tax,- nor = any school tax, either county or Territorial. 

(1161) SEC. 5. The board of Territorial prison commissioners shall con- 
sist of three Bonn, two of whom shall constitute a quorum for business, 
and they shall be by the governor nominated, and by and with the consent 
of the legislative council appointed, and shall hold their offices for two 
years y until their successors are appointed and qualified. In case of a 
vacancy the governor shall appoint one or more, as may be required to con- 
stitute a full board. ‘The governor shall issue commissions to the persons 
appointed to the office of prison commissioners upon certificate of their 
confirmation by the council. Said board of prison commissioners shall 
render a full report of all their proceedings to the governor on the first day 
of December of each year, which report shall by him be laid before each 
legislature. Said board of prison commissioners may also appoint a secre- 
tary of the board, whose duty it shall be to attend all meetings of the 
board, keep a correct minute of all meetings and make all reports ordered 
to be made, and perform such other clerical work as the board may order.* 

(1162) Src. 6. The board of Territorial prison commissioners. are author- 
ized and required, on or before the first day of May, eighteen hundred and 
seventy-five, to select and locate a site for a penitentiary or Territorial 
prison at or near the town of Yuma, in the county of Yuma, and purchase 
ground for that purpose in the name of the ka not less than ten 
acres. | 

(1163) SEC. 7. The board of Territorial prison commissioners shall 
adopt such plan for laying out and inclosing said grounds, and for the erec- 
tion of necessary buildings thereon, as shall be deemed best for the . 
security of convicts to be confined therein, and shall cause such buildings 
- and inclosures to be erected as soon as practicable. 

(1164) Sec. 8. The board shall appoint at their regular meeting in April, 
1877, |a superintendent, who shall hold his office for the period of two 
* As amended by act of 1877, 


j 
| 
| 


| 
| 
} 


cmar. 16] TERRITORIAL PRISON. 189 


years thereafter, whose duty it shall be to have charge of the grounds and 
puildings, and of the prisoners or convicts confined in the Territorial 
prison, under such rules and regulations as may be ‘prescribed by said 
board of Territorial prison commissioners; and they may cause the super- 
intendent to appoint such number of guards as shall be necessary for the 
security and safe keeping of prisoners.* 

(1165) Sec. 9. The board of Territorial prison commissioners may, when `- 
necessary for the purchase of grounds for the prison site, or for the pur- 
pose of erecting the necessary buildings or inclosures as provided in this 
act, draw the bonds provided for in this act from the Territorial treasurer 
by an order of their board, a copy of which order, duly signed by the 
board, or a majority of the members thereof, shall be sufficient voucher 
for the treasurer, or should they deem it for the best interests of the Ter- 
ritory that said bonds should be converted into money, they shall, by an 
- order signed as above mentioned, direct the Territorial treasurer to convert 
the said bonds into money, and upon the receipt of said order the Terri- 
torial treasurer shall proceed to convert the said bonds into money in the 
manner provided for in section three of this act. 

(1166) Src. 10. If the bonds are converted into money as herein pro- 
vided, the said moneys shall be subject to the order of the board of Terri- 
torial prison commissioners for the purpose of purchasing grounds or erect- ° 
ing buildings or inclosures, as provided in this act; but the said moneys 
nor the bonds herein provided for shall not be used, for any other purpose’ 
or purposes than those in this section specified. Provided, that the neces- 
sary expenses for printing the bonds and for advertising and negotiating 
the sale of the bonds shall be paid from the fund created by this act. 

(1167) Suc. 11. Each of the Territorial prison commissioners shall, be- 
fore entering upon the duties of the office, give bonds in the sum of ten 
thousand dollars, with three or more sufficient sureties, to the Territory, 
conditioned for the faithful performance of the duties of the office, which 
bond shall be approved by the governor of the Territory and filed in the 
office of the secretary, and shall take and subscribe the official oath pre- 
scribed: by law, which said oath shall also be filed in the office of the sec- 
retary of the Territory. 

(1168) Sec. 12. The board of Territorial prison commissioners shall re- 
ceive no salary, per diem, fee or other compensation for the performance 
of the duties herein prescribed. 

(1169) Sec. 13. On and after the first day of May, eighteen hundred 
and seventy-five, all persons convicted of crime and sentenced to be con- 
fined in the Territorial prison, shall be confined in the prison above pro- 
vided for; and it shall be the duty of the sheriff of the county in which 
the court was held that pronounced sentence upon the prisoner, to convey 
said prisoner to the prison provided for in this act, and he shall deliver 
the said prisoner to the superintendent of the Territorial prison and take 
his his receipt for the same, and the costs and expenses of maintaining, feed- 
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mg, clothing and guarding the said prisoner after said delivery by the 
sheriff, shall be paid by the Territory. The costs and expenses of convey- 
ing the prisoner to the Territorial prison shall be paid to the sheriff by his 
county, and the bill for said costs and expenses shall be audited and al- 
lowed by the board of supervisors, and paid as other county expenses are paid. 

(1170) Sec. 14. The board of Territorial prison commissioners shall 
prescribe all the necessary rules and regulations for the government of the 
prison and prisoners; shall prescribe the prison garb or uniform, the regi- 
men of the prisoners and their labors, and the punishments for infractions 
of the rules prescribed; may contract for the feeding and clothing of the ` 
prisoners, and may hire their labor to other persons in such manner as 
shall be compatible with their safe keeping. They shall hold quarterly 
meetings on the first Monday of January, April, July and October of each 
year, at which meetings they shall audit all accounts for the prison, and if 
they find said accounts correct they shall certify the same, which certificate 
shall be signed by their chairman, and the Territorial auditor shall, upon 
receipt of ‘such certified account, draw his warrant for the amount certified 
to upon the Territorial treasury, and the Territorial treasurer shall pay 
such, warrants as other Territorial warrants are paid. 

(1171) Src. 15. The pay of the superintendent of the prison shall be 
eighteen hundred dollars per year, and the pay of the secretary shall not 
exceed four hundred dollars per year, which shall be audited by the board 
of prison commissioners in the manner prescribed by section fourteen of 
this act, and paid in the manner therein provided. Each of said prison 
commissioners shall receive five dollars per day for attendance at regular 
and special meetings of said board, but they shall not receive pay for more 
than three days each in any one month; provided, that if any of the said 
commissioners shall reside at a distance of one hundred miles or more 
from said Territorial prison, that such commissioner, or commissioners, 
shall receive a salary of five hundred dollars per annum, and mileage as 
allowed by law to sheriffs in civil cases, in lieu of such per diem, to be paid 
quarterly in the manner provided for in section fourteen of this act for 
the payment of other officers. The pay of each guard in attendance shall 
not exceed one hundred dollars per month. The superintendent, before 
entering upon the duties of his office, shall give a bond to the Territory, 
with two or more sureties, in the sum of five thousand dollars, to be ap- 
proved by the board of Territorial prison commissioners, for the faithful 
performance of his duties. And each guard shall in like manner execute 
a bond, with like sureties, in the sum of one thousand dollars each.* 

(1172) Src. 16. The Territorial prison of the Territory of Arizona is 
hereby established and permanently located at the town of Yuma, in the 
county of Yuma, Territory of Arizona. 

(1173) Sec. 17. All acts and parts of acts in conflict with the provisions 
of this act are hereby repealed. 

Szo. 18. This act shall take effect and be in force from and after its 
passage. 


* Ag amended by act of 1877. 
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An Act to amend An Act authorizing a loan on the faith and credit of the Territory, and to provide 
for the erection of a Territorial prison, and for the confinement of prisoners therein. 


{Approved February 7, 1877.) 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


Sections one to three inclusive amending sections. 

(1174) Suc. 4. It shall be the duty of the superintendent to receive 
therein and safely keep, and subject to the discipline of the penitentiary; 
any criminal convicted of any crime against the United States, sentenced 
to imprisonment therein, by any court of the United States, until such 
sentence shall be executed, or until such convict shall be discharged by due 
course of law, the United States supporting such convicts and paying the 
expense of executing such sentence. 

(1175) Suc. 5. The superintendent shall cause to be kept a sessed of 
~ each and all infractions of the rules of discipline by convicts, with the 
name of the convict or convicts offending, and the date and character of 
each offense, which record shall be placed before the Territorial prison 
commissioners at each regular meeting of the board, and every convict who 
shall have been sentenced for a term of years, whose name does not appear 
upon such record of reports, shall be entitled to a deduction of one day per 
month from his sentence, for each month he shall continue to obey all the 
rules of the penitentiary for the period of one year from the passage of this 
act. 

All such convicts who shall have been entitled to a deduction of one ds 
per month, according to the provisions of the above section, shall for like 
faithful observance of all the rules for the second year, be entitled to a deduc- 
tion of two days per month, and if any convict shall continue his deport- 
ment for the remainder of the time of his sentence, after the expiration of two 
years, he shall be entitled to a deduction of four days per month ‘until his 
time shall expire. If any convict shall be guilty of willful violation of the 
rules of the prison, after he shall have become entitled to a diminution of 
service, to which he has been sentenced, the prison commissioners shall 
have the power to deprive such convict of a portion, gr all of such diminu- 
tion of service to which he had previously become entitled by virtue of the 
provisions of this act, and it. shall be the duty of the Territorial prison 
commissioners to direct the discharge of such convict when he shall have 
served out his sentence, less the time which shall be deducted therefrom by 
virtue of the provisions of this act. 

(1176) Sec. 6. The board of Territorial prison commissioners shall pro- 
vide the superintendent with all books of records and the necessary 
stationery and office furniture for the use of his office. 

(1177) Sec. 7. All acts and parts of acts in conflict with the provisions 
of this act are hereby repealed. 

Sec. 8. This act shall go into effect on and after its passage. 


192, | TERRITORIAL TREASURER. _ [cHap. 17 


CHAPTER XVII. 


il 


| Of the Territorial Treasurer. 


(1178) SECTION 1. The Territorial treasurer shall reside and keep his: 
office at the seat of government, and shall not absent himself from the 
‘Territory without leave of the legislature or board of Territorial auditors. 

(1179) Suc. 2. He shall be commenced by the governor; before enter- 
ing on the duties of his office he shall take the oath of office prescribed by ` 
law, to be indorsed on his commission, and also filed in the office of the 
secretary of the Territory, and shall execute and deliver to the governor a 
bond payable to the Territory in the sum of forty thousand dollars, with - 
sureties to be approved by the governor, conditioned for the faithful per- 
formance of all the duties which may be required of him by law, and for 
the delivery to his successor in office of all books, papers, moneys, vouchers, 
securities, evidences of debt, and effects belonging to his said office. 

(1180) Src. 3. The secretary of the Territory shall procure and deliver 
to the treasurer a seal of office,-with some suitable device, and having en- 
graved around the margin thereof the words ‘Office of the treasurer— 
Arizona,” a description of which said seal shall be retained in the office of 
the secretary as arecord; said seal shall be used to authenticate all writings, 
papers and documents certified from such office. Until such seal is pro- 
cured, the treasurer is authorized to use his private seal. 

(1181) Src. 4. He shall receive and keep all moneys of the Territory not 
expressly required by law to be received and kept by some other person; 
shall disburse the public moneys upon warrants drawn upon the treasury 
according to law, and not otherwise; and shall keep a just, true and com- 
prehensive account of all moneys received and disbursed; and shall deliver 
to his successor in office all moneys, records, books, papers and other things 
belonging to his office in good order; and keep his office open for the tran- 
saction of business from 10 o’clock A. m. to 2 o’clock P. M. of every day of 
the year, Sundays excepted. 

(1182) Sec. 5. He shall deliver to the governor, on the first day of 
November annually, a full exhibit of all moneys received by him into and 
paid out of the treasury, showing under separate and appropriate heads on 
‘what accounts and from what sources received, and for what particular 
object or service the same has been paid out by him; and shall give infor- 
mation in writing to either house of the legislature a ee required, upon 
any subject connected with the treasury, or any duty of his office. 

(1183) Szc. 6. The books, papers and transactions of his office shall be, 
open at all times for the inspection of the governor, board of Territorial 
auditors, of either house of the legislature, or of any committee thereof, or 
person authorized by law. 

(1184) SEC. 7. If the treasurer shall willfully neglect or refuse to per- 
form, any aiy enjoined by law, or, by color of his office, shall knowingly do 
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any act not authorized by law, he shall be deemed guilty of a misdemeanor 
in office. 

(1185) Ske. 8. ‘In case of the absence or - disability of the ees the 
governor shall make an appointment of some suitable person to perform the 
duties of the office until a successor shall be elected and qualified, or until 
such absence or disability shall cease; and.such person shall take the oath. 
of office and execute the bond required of the treasurer, and shall receive 
the same compensation as is allowed by law to the treasurer in proportion 
to the time he shall be engaged in such service. 

(1186) Sec. 9. The treasurer is authorized to employ a clerk in his office, 
who shall receive for his services such compensation as may be allowed by — 
law. 

(1187) Sc. 10. He may appoint a deputy treasurer” and remove him at 
pleasure, and for whose acts, as well also as for those of all clerks and ser- 
- yants employed in his office, he shall be responsible, and may demand of 
said deputy a bond for the performance of his duties in any sum not to ex- 
ceed twenty thousand dollars. Said deputy shall take the oath prescribed 
by law, which oath, with his appointment, shall be filed in the office of the 
secretary of the Territory, and he shall have power in the name of the 
treasurer to perform all the duties of the office.* 

(1188) Sze. 11. The said treasurer shall, on the first Monday of each- 
month, file a statement in the office of the secretary of the Territory, show- 
ing distinctly and plainly: 1. The moneys received by him during the pre- 
ceding month, from. whom received, on what account, the particular fund 
or funds to which the same is credited, and the amount credited to each 
separate fund. -2. The payments and disbursements made by him during 
the preceding month, on what account or for what purpose and particular 
fund, and the amount thereof, out of which such payment or disbursement 
was made. 

(1189) Sec. 12. On or before the first day of October in each year he 
shall furnish to each county treasurer an account current, exhibiting all the 
transactions between his office and the office of such county treasurer, and 
what amount of money due to or from the same, and on what account. 
Upon the settlement of any accounts with the county treasurer, he shall 
pay such treasurer any balance that may be found due such county, out of 
_ any moneys appropriated by law for that purpose. 

(1190) Suc. 13. He shall have power to administer all oaths or affirma- 
tions required or allowed by law, in matters touching the duties of his 
office, and shall perform all duties not enumerated in this chapter which 
may be enjoined by law. 


An Act to regulate the salary of the Territorial Treasurer of Arizona. 
[Approved January 25, 1875.] 
Be it enacted by the Legislative Assembly of the Territory of Ainas 


_ (1191) Section 1. That from and after this date the salary of the Terri- 
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torial treasurer of the Territory of Arizona shall be five hundred ($500) 
dollars per annum for performing the duties as such treasurer, and no addi- 
tional sum shall be allowed for incidental or other expenses. 
(1192) Sec. 2. All acts and parts of acts in contravention of this act are 
. hereby repealed. ; 
Sec. 3. This act to take effect from and after its passage. 


CHAPTER XVIII. 


Providing for Insane Persons.* 
[Approved February 17, 1871.] 


(1193) Section 1. The probate judge of any county in this Territory, . 
upon the application under oath, setting forth that a person by reason of 
insanity is dangerous, being at large, shall cause such person to be brought 
before him for examination, and shall cause to be summoned to appear at 
such examination two or more witnesses acquainted with the accused at 
the time of the alleged insanity, who shall be examined on oath as to the 
conversation, manners and general conduct of the accused, upon which 
such charge of insanity is based, and he shall also cause to appear before 
him one or more graduates of medicine, and reputable practitioners thereof, 
who shall be present at such examination, and who, upon the hearing of 
the facts detailed by other witnesses, and a personal examination of the 
accused, shall set forth in a written statement to be made upon oath: 
First, his or their judgment as to the insanity of the party charged. 
Second, whether it be dangerous to the accused, or to the person or pro- 
perty of others, by reason of said insanity, that said accused go at large. 
Third, whether such insanity is, in his or their opinion, likely to prove 
permanent or only temporary; and upon such hearing and statements as 
aforesaid, if the proofs shall satisfy the judge before whom such hearing is 
had that such party is insane, and that by reason of his or her insanity he 
or she be in danger, if at liberty, of injuring himself or herself, or the per- 
son or property of others, he shall, by an order entered of record in a book 

kept for that purpose, direct the confinement of such person. 

* (1194) Sec. 2. The board of supervisors of each county shall provide for 
the confinement of all insane persons in their respective counties, either in 
the county.jail or in such other manner and place as shall in their judg- 
ment be best for the safety of said insane person and of the community, 
and shall draw their warrants in payment of all proper costs and charges 
therefor upon the county treasury; and the county treasurer shall pay such 
warrants out of the general fund as other warrants are paid from said fund; 
provided, that said insane person shall have no money or property from 
‘which said costs and charges may be paid according to the provisions of 
this act. 

~ S This act is inserted in place of Chapter XVIII, Howell Code, which is repealed. 
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(1195) Sec. 3. The probate judge, atthe examination mentioned in sec- 
tion one of this act, or at any time thereafter, may cause inquiry to be 
made into the ability of any insane person committed by him to bear the 
charges and expenses of his examination, commitment and maintenance 
while in custody; and in any case where the insane person is able, by the 
possession of money or property, to pay such charges, or any portion of 
them, such judge shall appoint a guardian for such insane person, who, 
upon executing such bond as may be required,by such judge, shall be au- 
thorized to take into his possession and control all the property, real and 
personal, of such insane person, and may, upon application to the probate 
judge of the proper county, obtain an- order for the sale of such property, 
whether the same be real or personal, in like manner as such sales are 
ordered by said courts in cases of deceased persons; provided, that, if such 
insane person have a family in this Territory, no such order of sale shall be 
‘had of any property not subject to execution and forced sale. The guar- 
dian appointed as hereinbefore mentioned shall pay the costs of the ex- 
amination, and the expenses of the maintenance of said insane person, 
from the money and the proceeds. of the sale of the property of said insane 
person, and shall, from time to time, make a report of the expenditures in 
this behalf to the probate judge, at his order, until all is expended; or 
should said insane person be discharged, as provided for in section four, 
then the said guardian shall make final settlement before the probate judge, 
and shall deliver to the person so discharged all the money and property 
remaining in his hands as guardian of said insane person. i 

(1196) Sec. 4. Upon proof to his satisfaction being made that any per- 
son confined for insanity is no longer insane, or dangerous to himself, her- 
self or any other person, the probate judge may, by order, direct that such 
insane person be set at liberty, and, upon receipt of a copy of said order, 
the sheriff shall set such person at liberty. 

(1197) Sec. 5. The sheriff shall serve all processes in the above-men- 
tioned proceedings, and shall receive the same fees as for similar services in 
the district court. , l 

SEC. 6. This act shall take effect and be in force from and after its 
passage. 


An Act relating to the care and treatment of Insane Persons. 
[Approved February 18, 1878.]} k 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(1198) SECTION 1. The governor of this Territory is hereby authorized, 
in person or by such agent as he may appoint for that purpose, to contract, 
on the part of this Territory, with the authorities of the State of Califor- 
nia, or with the proprietors of any hospital in said state, for the proper 
keeping, treatment and maintenance of the insane of this Territory, if, in © 
his judgment, such contract can be made upon reasonable terms, and in 
such manner 4s to secure the skillful treatment of such persons. 
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(1199) SEC. 2. Whenever such contract shall have been entered into the 
board of supervisors of the several counties in this Territory may, in their 
discretion, whenever any Berson in their respective counties shall have been 
found i insane and ordered to be confined, cause such insane person to be 
sent under proper care to such hospital. 

(1200) Src. 3. The expense of sending such person to such hospital 
shall be borne in all cases by the respective counties from which such per- 
sons are sent, but their expenses and all charges for their care, treatment 
and maintenance while at such hospital, as well as expenses incident to. 
their discharge therefrom or death, shall be chargeable to this Territory. 

(1201) Sc. 4. The governor shall, from time to time, certify to the 
Territorial auditor the amounts due under such contract as shown by 
properly verified accounts rendered to the governor by the owner, proprie- 
tor or managing agent of any institution with whom such contract may be 
made, which accounts so verified shall be made at least once every three 
months, together with a statement showing the condition of any such per- 
son or persons under treatment at said institution, and it shall be the duty 
of the auditor to draw his warrant on the Territorial treasurer for said 
`- amounts, and the treasurer shall pay the same out of any money in the 
Territorial treasury not otherwise appropriated. 

SEC. 5. This act shall take effect and be in force from and after its 
passage. : 


An Act to provide for visiting the Insane sent from the Territory of Arizona to the Asylum of Langdon 
and Clark, in California. ; 


| ` [Approved January 24, 1877.1 
Be it'enacted by the Legislative Assembly of the Territory of Arizona. 


( 1202) SECTION 1. It shall be the duty of the governor of the Territory 
of Arizona to appoint some suitable person, living near the asylum of 
Langdon and Clark, in the State of California, whose duty it shall be to 
visit said asylum once in three months, and carefully examine the insane 
sent from Arizona to said asylum, and ascertain if they are properly cared 
for and treated; also, to examine their mental condition, and if found to 
be sufficiently restored to reason, to direct the physicians in charge of the 
asylum to discharge them, and report to the governor in writing after each 
visit the condition and treatment of said insane. 

(1203) Sec. 2.’The Territorial auditor is hereby authorized to draw his 
warrant for the sum of forty dollars each year in favor of such person a8 
the governor may appoint to visit said asylum, and the Territorial treasurer 
is hereby authorized and directed to pay the same out of any money not 
otherwise appropriated. 

Suc. 3. This act to take effect and be in force from and after its 
passage. 

i 
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CHAPTER XIX. 


An Act creating the office of District Attorney.* 
[Approved October 27, 1866.] 


(1204) Section 1. There shall be a district attorney in each of thecoun- - 
ties of this Territory, who shall be elected by the qualified electors of each 
county, at the general election in the year one thousand eight hundred and 
sixty-seven, and every two years thereafter, whose term of office shall com- 
mence on the first day of December of the year in which he is elected. 

(1205) SEC. 2. Before entering upon the duties of his office he shall exe- 
cute and file with the county recorder a bond to be approved by the chair- 
man of the board of supervisors, in the penal sum of one thousand dollars 
to the county, conditioned for the faithful performance of the duties of 
` his office, and he shall take and file with the county recorder an oath to 
faithfully discharge the duties of the office of district attorney of the said 
county. f 

(1206) Sec. 3. The district attorney in each county shall be public prose- 
cutor therein. 

(1207) Suc. 4. The district attorney in each county shall receive for his 
salary, annually, the following sum: First, of the county of Yavapai, six 
hundred dollars; second, of the county of Pima, six hundred dollars; third, 
of the county of Yuma, three hundred dollars; fourth, of the county of 
Maricopa, eight hundred dollars; fifth, of the county of Mohave, four 
hundred dollars. ł 

(1208) Sec. 5. He shall attend the district courts held in his county, for 
the transaction of criminal business. He shall also attend justices’ courts 
in his county, when required by justices of the peace, and conduct all pros- 
ecutions on behalf of the people, for criminal offenses. 

(1209) Sec. 6. Whenever the district attorney shall fail, from sickness, 
or from any other cause, to attend any term of the district court, the court 
shall designate some other attorney to perform the duties of district attor- 
ney during his absence from the court, who shall receive a reasonable com- 
pensation, to be certified by the court, and paid out of the county treasury, 
and whenever, from any cause, the district attorney shall be disqualified 
from prosecuting any one or more charges in the said court, the court shall 
in like manner designate some other attorney to prosecute the said charge 
or charges, and such attorney shall receive a reasonable compensation, to 
be certified by the court and paid out of the county treasury. + 

(1210) Sec. 7. The district attorney shall draw all indictments, when 
required by the grand jury; shall defend all suits brought against the 
county; shall prosecute all recognizances forfeited in the district court, 
and all actions for the recovery of debts, fines, penalties and forfeitures, 
accruing to the Territory or his county; and he shall also perform such 
other duties as may be required of him by law. x 


~ *This act is inserted in place of chapter XIX, Howell Code, which is repealed, 
tAs amended by act of 1873, © 
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(1211) Sec. 8. "When he receives money or property, in his official ca- 
pacity, he shall deliver a receipt therefor to the persou from whom he re- 
ceives it, and file a duplicate with the clerk of the board of supervisors, 

(1212) Sec. 9. He shall, on the first Mondays of January nd May, and 
last day of November, in each year, file in the office of the county trea- 
surer, an account in writing, certified by oath, of all moneys received by him © 
in his official capacity, and shall at the same time pay it over to the county 
treasurer. 

(1213) Sec. 10. For a failure to comply with the provisions of the last 
section, the county treasurer shall bring an action against him and his 
sureties, for the recovery of all moneys in his hands not accounted for, and ` 
for twenty per cent. additional thereon. 

(1214) SEC. 11. The district attorney shall, without fees, give his opinion 
to any assessor, collector, board of supervisors, coroner, county treasurer, 
and sheriff, in any matter relating to the duties of their respective offices. 

(1215) Sec. 12. District attorneys shall receive for each conviction for 
murder in the first degree fifty dollars; for each conviction for murder in 
the second degree, or for qannalaaghter, thirty dollars; for each conviction 
for any other felony, twenty-five dollars; for each conviction for a misde- 
demeanor in any other than justices’ court, twenty dollars; for each con- 
viction in justices’ court, ten dollars; for each trial for murder or man- 
slaughter where no conviction shall be obtained, twenty-five dollars; for 
each trial for other felony where no conviction shall be obtained, fifteen 
dollars; for each trial (except in justices’ courts) for a misdemeanor where 
no conviction shall be obtained, ten dollars; provided, that in cases wherein 
no conviction shall be obtained, no fees shall be paid the district attorney 
unless the court or the presiding judge of the court in which the said trial 
shall have been had shall certify that the failure to obtain a conviction was 
not occasioned by negligence or incapacity on the part of the said district 
attorney. For drawing each indictment duly found by a grand jury, the 
district attorney shall receive ten dollars; provided, that no fees shall be 
allowed or paid for drawing any indictment which shall be set aside or 
quashed. 

For each day’s attendance on a preliminary examination of a criminal 
charge before a magistrate, the district attorney shall receive five dollars. 

The salaries of district attorneys shall be audited and paid quarterly, as 
proper charges against the respective counties; the fees hereinbefore men- 
tioned shall be collected when the defendant shall be convicted, as costs 
fr om ‘the said defendant, if practicable, and when not so collectéd shall be 
proper charges against the respective counties, and shall be audited and 
paid as other county charges; provided, that no fees shall be allowed as 
proper charges against the counties in cases of misdemeanor. 

District attorneys shall receive five per cent. of all moneys collected by 
them for their respective counties, in cases where no other fees are pro- 
vided to be retained by them from the moneys so collected.* 


* As amended by act of 1873. 
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(1216) So. 13. The district attorney, when not in attendance on the 
sittings of the district court as criminal prosecutor, shall attend the sit- 
tings of .the board of supervisors when engaged in auditing accounts and 
claims brought against the county, and in all cases oppose such accounts or 
claims as-he may deem illegal or unjust. 

(1217) Sec. 14. No district attorney, except for his own services, shall 
be allowed to present any claim, account òr demand, for allowances against- 
his own county, or in any way to advocate the relief asked on the claim or 
demand made by another. i 

(1218) Sec. 15. The district attorney may be indicted for a misdemeanor 
in office, or neglect of duty, and be punished by fine not exceeding one 
thousand dollafs, or by removal from office, or by both such fine and re- 
moval from office; said fine to be paid into the County treasury, for county 
purposes. 

(1219) Sec. 16. In case a vacancy shall occur in the office of district 
attorney, by death, removal, or otherwise, the board of supervisors shall 
appoint some suitable person to fill such vacancy, who shall remain in office 
until the next general election and until his successor be duly elected and 
qualified, and if no suitable person can be found who will accept such ap- 
pointment, the board of supervisors may enter into an agreement with any 
competent attorney to perform the duties of district attorney for a time or 
term (less than the said unexpired term of office) to be specified in such 
agreement, and to receive from the county as compensation therefor 4 sum 
to be specified in such agreement. A minute of such agreement shall be — 
entered in the record of the proceedings of the board of supervisors, speci- 
fying the person to be appointed, the time or term during which he is to 
serve, and the compensation he is to receive, ; and the board of supervisors 
shall then appoint the said attorney district attorney of the said county,: 
and the said district attorney shall then file his bond and take the oath as 
in case of an appointment to fill a vacancy, but he shall be allowed to resign 
his said office at the expiration of the time or term specified in such agree- 
ment. * 

(1220) Sec. 17. It shall be the duty of the board of supervisors of each 
county to appoint some suitable person to fill the office of district attorney, 
until the next general election, at their next regular or special meeting, | 
after the passage of this, act.” 

Sec. 18. Repealed by the laws of 1868. 

Src. 19. This act shall take effect and be in force from and after its 
passage. 


An Act to fix the salary and fees of the District Attorney of Yuma county, Arizona Territory. z 
[Approved January 20, 1877.] 


Be it enacted by the Legislative Assembly of the Territory of sie 
(1221) SEcTION 1. That the district attorney of Yuma county shall re- 


ceive a salary of five hundred dollars per annum, and the same fees as 
allowed by law to district attorneys in other counties of this Territory. 


sks amended by act of 1875. 
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(1222) Suc. 2. The said salary and fees shall be audited quarterly by the 
board of supervisors and paid out of the general fund. 

(1228) Src. 3. All acts and parts of acts in conflict with this act are 
` hereby repealed. 
Seo. 4. This act shall take effect immediately. 


CHAPTER XX. 


| 
' 
| 
| 
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Of the Board of Territorial Auditors. 


. (1224) Section 1. The governor, secretary and attorney-general shall 
constitute a board of Territorial auditors, and as such they shall have 
power, and it shall be their duty annually, and on or before the first Mon- 
day of N ovember in each year, and at any other time in their discretion, to 
enter into a full settlement and final adjustment with every officer and 
agent of the Territory of all debts, credits, claims and demands of what- 
soever description, between such officer or agent-and this Territory. And 
also to ‘examine, settle and adjust all other lawful claims and demands 
against this Territory, which may be presented by any other person or per- 
sons, the settlement of which is not otherwise provided by law; but such 
board shall not allow and audit any claim against the Territory unless the 
same shall be established by competent testimony; and said board shall 
keep a record of its proceedings, which shall contain each claim and its 
items, an abstract of the evidence taken, the amount adjusted and settled 
in favor, of the person or persons presenting the claims or in favor of the 
Territory; and any member of said board shall have power to administer 
oaths to parties or witnesses in any proceedings under this chapter, to ex- 
amine any such parties or witnesses under oath, to issue subpoenas to any 
part of ‘the Territory against witnesses, and to enforce obedience to such 
subpoenas i in the same manner as courts of law are empowered to do, to set 
off any legal or equitable claim of the Territory against such person or per- 
sons, upon proot of the same, and to adjourn from time to time as they may 
deem necessary. l 

(1225) SEC. 2. As soon as practicable after the expiration of the official 
term, or the resignation of any receiving or disbursing officer of this Ter- 
ritory, the secretary of the Territory shall give notice to the board of Terri- 
torial auditors, and to such officer or agent, to meet at the office of the 
secretary for the purpose of making a “full and final settlement of the 
accounts of such officer or agent, and the said board shall proceed thereon 
in the same manner as is provided in relation to the annual settlement of ` 
said account. i 

(1226) Src. 3. The said board of Territorial auditors shall have power at 
all times to examine the books, papers, vouchers, moneys and all other 
things pertaining to the Territorial treasurer, and if, upon any such 
examination or upon any settlement made with him as herein provided, 
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they shall find a deficiency in any of the public moneys which shall have 
come into his hands as such treasurer; or that the same have been used by 
him for any other than a lawful purpose, or have been misapplied or squan- 
dered, and cannot be immediately accounted for and-replaced by him, then 
in any such case the said board of Territorial auditors shall be authorized, 

upon the order of the governor, with such assistance as shall be necessary, 
to enter into and take immediate possession of all the books, papers, 
vouchers, moneys, effects and property belonging or pertaining to the office 
of Territorial treasurer, and immediately proceed to make ‘an inventory and 
statement of the same, which inventory and statement ne shall enter at 
large upon their record. After such statement and inventory shall be com- 
pleted, and it shall be ascertained that the treasurer has been guilty of any 
neglect or default in this section mentioned, the governor shall issue an 


order suspending such treasurer from the exercise of any of the duties or 


_ functions of said office; or, if satisfied that he isa defaulter and neglects 
to immediately pay over the balance found due from him upon such inves- 
tigation or settlement, the said order shall be so made as to remove him abso- 


lutely from the office of Territorial treasurer, and it shall be the duty of the © 


governor to cause a copy of such order to be served upon such treasurer, if 
to be found in the Territory, to file the same and have it recorded with the 
proceedings of said board, and publish a copy in the official paper of the 
Territory. 


(1227) Sec. 4. In case of the removal of the Territorial treasurer, as pro- 
vided in the preceding section, the governor shall immediately appoint 
some suitable person to the office of ‘Territorial treasurer, who shall be the 
Territorial treasurer for the unexpired term, and who shall take the oath 
of office and give the bonds required by law to be given by that officer, and 
exercise all the rights, and be subject to all the liabilities, pertaining to the 


same; and in case the treasurer be suspended the governor shall appoint 


some suitable person temporarily to discharge the duties of said office, who 
shall take the oath and give the bonds required of the treasurer, and shall 
discharge the duties, and be subject to the liabilities of such officer, until 
such former treasurer be restored, which may be done by the governor, after 
a full investigation of all the facts and circumstances upon which such sus- 
pension was made, and. the said board become satisfied that there exists no 
just cause for removal. 

Sec. 5. Repealed by act of 1866. . 

(1228) Sec. 6. If upon the allowance of any claim, or upon a balance 
being struck upon any settlement made in pursuance of this chapter, it 
shall appear'that the Territory is indebted to the person with whom such 
settlement*is made, or to whom such claim shall be allowed, he shall be 
entitled to a warrant, drawn by the governor and countersigned by the 


secretary forthwith, upon the Territorial treasurer therefor, and if by law í 


such claim should be paid out of any particular or specific fund, such warrant 
shall specify the fund out of which such payment shall be made, otherwise it 
shall be paid.from the general fund; and if it, shall appear upon such 
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settlement that such party is indebted to the Territory, said board shall 
demand immediate payment for the amount due; and if such payment be not 
immediately made, the fact shall be entered upon the records of the board, 
and a copy thereof filed with the Territorial treasurer, and thereafter no 
payment shall be made by the treasurer to such person until such payment 
be made; ; and the attorney-general shall proceed forthwith to collect the 
same, if i in the opinion of the board the interests of the Territory require it. 

(1229) Sec. 7. All proper and reasonable costs incurred on the part of 
the Territory for fees to witnesses, or in taking depositions, as well as inci- | 
dental expenses in investigating claims, shall be audited, allowed and paid 
by the said board. 

Sections 8, 9, 10 and 11 repealed by the laws of 1866. 

(1230) Sc. 12. Each member of the board of Territorial auditors, before 
he enters upon the duties of his office, shall take and subscribe the official 
oath required by law, and file the same in the office of the clerk of the 
supreme court. 


- 


| An Act creating the office of Territorial Auditor. 
| 


[Approved October 30, 1866.) 

. (1231) SECTION 1. There shall be a Territorial auditor, who shall be 
appointed by the governor, by and with the advice and consent of the 
legislative council, who shall hold his office for the term of two years, and 
until his successor is appointed and qualified. 

(1232) Src. 2. That the powers and duties of the auditor shall be such 
as are conferred upon the board of Territorial auditors by chapter twenty, 
Howell Code, so far as the same shall be applicable and not inconsistent 
with the provisions of this act. 

(1233) Sec. 3. The Territorial auditor shall, on or before the first day 
of August, annually, submit to the governor a report of his doings during 
the year next preceding. 

(1284) Sec. 4. The auditor shall receive an annual salary of five hundred 
dollars ($500), to be paid quarter-yearly out of the Territorial treasury, 
and, in addition thereto, be allowed one hundred and fifty dollars ($150) for 


office and incidental expenses. 


(1235) Src. 5. That sections five, eight, nine, ten and eleven, of chapter 
twenty, Howell Code, entitled “Of the board of Territorial auditors,” and 
all acts or parts of acts in conflict with the provisions of this act are hereby 
repealed: 

Sec. 6. This act to take effect and be in force from and after its passage. 
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CHAPTER XXI. t 
` Of the Militia. 


(1236) SECTION 1. The governor of this Territory shall, by virtue of his 
, office, be commander-in-chief of all the military forces now or hereafter to- 
be raised therein. l 

(1237) Sec. 2. The commander-in-chief may appoint five aids with the 
rank of lieutenant-colonel, one adjutant-general with like rank, who may, 
in the discretion of the commander-in-chief, be authorized to act as quarter- 
master and inspector-general, and one private secretary with the rank of 
major. ; 

(1238) Sec. 3. The.adjutant-general shall give bonds for the faithful 
accounting of all the property and money that shall come into his hands by - 
` virtue of his office, with sufficient sureties to be approved by the com- 
mander-in-chief, in such sums as he shall determine, which shall not be 
less than ten thousand dollars; wher thus qualified he shall: l 

1. Issue, sign and transmit all general orders of the commander-in-chief, 
whether of detail, instruction or movement of the militia, and all general 
regulations which may be established, and obey all orders from him relative 
to carrying into execution the laws of the United States and this chapter, 
and perfecting the system of military discipline established by law. 

2. He shall be charged with all the correspondence between the com- 
mander-in-chief and officers of the several states and territories, the secre- 
tary of war, the adjutant-general of the army, and other persons in official 
stations, on the subject of militia affairs, and-keep a record uf such corres- 
pondence. 

3. He shall keep a record of all general and special orders and regulations, 
and cause the same to be published whenever the commander-in-chief shall 
direct. 

4. He shall keep a roster of all the commissioned officers of the militia of 
this Territory, with their residence, rank, the corps to which they belong, 
the number and date of their commissions, and the time. when issued, the 
number and date of all discharges, removals, deaths and promotions. 

5. He shall make out and issue all commissions and discharges directed 

by the commander-in-chief. 
- 6. Every member of a volunteer company who, during the preceding 
year, has performed military duty as required of him by law, shall, for the 
year next succeeding the performance of such duty, be exempt from the 
payment of any tax assessed against his person for. labor on highways. 

Y. He shall prepare and provide the necessary rosters and books of record; 
the forms and blanks for commissions, discharges, returns, and other papers 
required by the laws and customs of this Territory, at the expense of the 
Territory, and distribute the same to the officers and companies entitled to 
them, upon a requisition therefor. 

8. He shall make a return in duplicate of all the militia in the Territory, 
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with the arms, accouterments and ammunition; one copy of which he shall 
deliver to the commander-in-chief on or before the first day .of November, 
and transmit the other to the president of the United States, on or before 
the first day of December annually. 

9. He shall keep in good repair, and attend to the due E TN safe- 
keeping and cleaning, of the ordnance, arms, accouterments, ammunition, 
munitions of war, and implements of every description, the property of this 
Territory, and he shall at all times have the control and disposition of the 
same for that purpose. 

10. He shall dispose to the best advantage of all powder, arms, ammu- | 
nition, accouterments, tools, implements and warlike stores of every kind, 
.the property of the Territory, that shall be deemed unsuitable for the use 
of the Territory; and, from time to time, render a just and true account of 
all sales made by him, and shall pay the proceeds of such sale into the 

treasury. 

11. He shall report, annually, on or before the first day of November, to 
the commander-in-chief, a true and particular statement, showing the actual 
situation and disposition of the ordnance, arms, ammunition, and other 
munitions of war, property and things which in anywise appertain to or 
respect the department confided. to his keeping. 

12. He shall also make return, annually, on or before the first day of 
December, to the commander-in-chief, of the ordnance, apparatus, arms, 
ammunition, stands of colors, musical instruments, and other military ` 
property distributed to each company of the militia, and the condition 
thereof. 

(1239) SEC. 4. Nothing contained in the preceding section shall be con- 
strued ito preclude the commander-in-chief from performing any of the 
duties therein mentioned, or from assigning any other officer or person to 
perform the same under such regulations as he may adopt. 

(1240) DEC. 5. The compensation of the adjutant-general shall be deter- 
mined by the board of territorial auditors and audited and paid by them; 
provided, that when in actual service, all payments made to him by the 
United, States shall be taken into consideration by said board, in determin- 
ing the compensation to be made him as aforesaid. 

(1241) Src. 6. The commander-in-chief may receive into the service of 
the Territory so many volunteer companies as he shall see proper, and may 
order them into such service, and for so long a time, as he shall deem expe- 
dient; and he shall have power to consolidate one or more companies or to 
disband the same whenever, in his opinion, such action shall be necessary. 

(1242) Src. 7. Whenever thirty or more men shall associate together for 
the purpose of forming a volunteer company, they shall apply to the com- 
mander-in-chief, either directly or through the adjutant-general, to be 
organized as such; and on receiving such application the commander-in- 
chief may so organize such company, and commission the officers for the 
Same. |; 


(1243) Sec. 8. Any volunteer company may adopt such constitution and 
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by-laws for its government „and discipline, not inconsistent with this 
chapter, as a majority of the members of the company shall deem proper ; 
and all sentences and fines imposed in pursuance of such constitution and 
by-laws may be enforced and collected as hereinafter provided ; and, when 
so collected, to be paid to the clerk of such company for the benefit of such 
company. 

(1244) Sec. 9. Such complaint shall be entered by the commandant of 
the company before a justice of the peace of any county where such com- 
pany may be, under oath, stating the cause of the forfeiture, and there- 
upon said justice shall issue his warrant for the apprehension of the person 
complained of, and the same shall .be served by any constable of, such 
county, who shall immediately arrest the person complained of, as named» 
in said warrant, and bring him before such justice, who shall proceed to a 
hearing of the case ; if, on such hearing, it shall appear to the magistrate 
- that such forfeiture has been incurred without good cause being shown 
therefor, he shall thereupon impose a fine according to the nature of the 
case, with costs incurred, and execution shall issue against the goodsand 
chattels of the person complained of ; but no execution on such judgment 
shall run against the body of any defendant under the age of twenty-one 
years, nor shall any such defendant be committed to jail, by virtue of any 
execution issued under the provisions of this chapter, for a longer time 
than two weeks; provided, that if such fine be not collected upon such 
execution, when such company is in the service of this Territory, the com- | 
mander-in-chief, upon being requested, may, in his discretion, order the 
same to be retained out of any remuneration provided for such person, and 
paid over to the clerk for the use of such company. 

(1245) Sec. 10. The commander-in-chief shall determine the doves neces- 
sary, at any time, for the protection of any of the settlements or inhabitants 
of the Territory, and shall order and dispose of the same for that purpose 
in his discretion. He shall also determine the force necessary to prosecute 
a campaign or war against any hostile tribe or tribes of Indians, or to pre- 
vent or punish any incursions or encroachments they may make upon the 
inhabitants of this Territory or their property, and shall have full power to 
order such force into actual service, so long as he shall see fit, to direct 
their disposition, and- appoint the proper officers to command them; pro- 
vided, that the volunteer companies shall first be called into actual service, . 
before any draft shall be made from the persons liable to military duty, as 
hereinafter, in this chapter, provided. 

(1246) Sc. 11. That all able-bodied white male inhabitants, or of Mexi- 
can or Spanish descent, between the ages of eighteen and forty-five years, 
residents of this Territory, and not exempted from serving in the militia 
by the laws of the United States and of this Territory, shall be subject to 
military duty. In addition to the persons exempted by the laws of the _ 
United States, the following shall be exempted from military duty : 

1, All members of independent volunteer companies, who have served as 
such, armed, uniformed and equipped, for the term of six years from the 
time of their enrollment, except in cases of insurrection or invasion ; 
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2. Ministers and preachers of the gospel. 

Also the following persons shall be exempted from military duty : 

1. Judges of the supreme court and probate courts ; 

2. The secretary of the Territory, Territorial treasurer, and attorney- 
general ; 

3. The members and officers of the legislature during its session, and 
for fifteen days before and after each session ; 

4, Teachers of schools and other seminaries of learning ; 

5. All ferrymen and millers, actually employed as such ; 

6. All commissioned officers who have served as such ‘in the militia of 
this Territory, or in that of any of the United States, equipped and in uni- 
form, for the term of five years ; 

7. Clerks of courts and recorders of counties. 

(1247) Sec. 12. Whenever, in the opinion of the commander-in-chief, 
any military force is necessary to be raised for any of the purposes provided 
for in this chapter, or any other law of this Territory, greater than the 
volunteer force hereinbefore provided for, he shall issue an order for that 
purpose, specifying the number to be raised, and the quota to be raised by 
each county, which shall be in proportion to the number subject to mili- 
tary duty in each county, as returned to the office of the clerk of county 
commissioners agreeably to law. He shall have power to order drafted 
into actual service such number of persons subject to military duty as he 
shall have so determined upon and expressed in such order; and shall also 
in such order appoint the time, which shall not be less than five days from 
the publication of such order, when such draft will be made at the office of 
the recorder of the séveral counties of this Territory. 


(1248) Serc. 13. At the time appointed in such order the county commis- 
sioners shall place the name of each person returned to the Office of the re- 
corder, as subject to military duty, on a separate ballot, which shall be as 
near in size and shape to each other as may be, and put the same, separa- 
` tely folded, in a box prepared for that purpose, which shall be well shaken 
and the ballots mixed together before any shall be drawn therefrom ; the 
judge of probate or sheriff shall then proceed to draw such ballots from the 
box separately, and open and read the name of the person on each ballot as 
drawn, and so continue until the number first drawn and read shall be 
equal to the number required for such draft, and contained in the order of 
the commander-in-chief, and the persons whose names are so first drawn 
shall be the persons drafted for the purposes of such order. _ 

(1249) Sec. 14. The clerk of the board of county commissioners shall 
put down a list of the names of the persons so drafted, at the time of in- 
specting and reading such ballots, and number them consecutively as 
drawn, which he shall file and preserve in his office. He shall immediately 
make a copy of such list, numbered as aforesaid, and add thereto his offi- 
cial certificate that such list contains the names of all the persons drafted — 
in pursuance of such order, and is a correct copy of the original list, which 
certified copy he shall immediately transmit to the commander-in-chief ; 
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he shall also make another certified copy of such list, and immediately 
deliver the same to the sheriff, under-sheriff, or some deputy sheriff of the 
county, who shall immediately proceed to notify all the persons whose 
names are contained in such list, so far as the same can be found, that they 
are so drafted, which notice shall be sufficient by stating to such persons 
they are so drafted, or by exhibiting to, or reading to them,such official state- 
ment, with the name of the person so notified; and thereafter all persons 
so notified shall be considered as in the military service, agreeably to the 
law and the conditions upon ‘which they were so drafted, and shall be 
entitled to all the privileges and subject to all the liabilities, penalties and 
punishments prescribed by law for persons in such military service. 

(1250) Sec. 15. When such draft shall have been completed, as herein- 
before provided, it shall be the duty of the commander-in-chief to form the 
persons so drafted into companies of not less than forty and not more than 
_ one hundred men, and to appoint and commission the proper officers there- 
for. The commander-in-chief shall possess the same power to determine 
and order the manner, kind and time of their service, as is provided in this 
chapter in relation to the services of volunteer companies. 

(1251) Src. 16. Whenever any person in a volunteer company, or drafted 
into service, shall make application to be discharged on account of sickness 
or disability, to the commander-in-chief, or commandant of a company, 
such officer shall immediately cause some surgeon or physician to examine 
such applicant in regard to such sickness or disability; and if, in the opinion’ 
of such surgeon or physician, such applicant is unfit for service by reason 
of such sickness or disability, and that-the same is permanent, or of a char- 
acter not to be recovered from within a reasonable time, such applicant 
shall, with the consent of such officer, be immediately discharged from 
service. 

(1252) Suc. 17. Every commanding officer shall kedi a company roll, 
which shall contain the names of all the officers, non-commissioned officers, 
musicians and privates of his company, and shall correct the same, from 
time to time, as circumstances shall require. He shall also cause to be kept 
a record which shall contain a statement of the number of days duty per- 
formed by each member of the company; the absence of any member. and 
the cause of absence; the discharge of any member and the reasons therefor; 
and such other matters as shall be ordered by the commander-in-chief. A 
statement or abstract of which, when in actual service, he shall monthly 
transmit to the commander-in-chief, and at such other times as the com- 
mander-in-chief shall by order or notice require. 

' (1253) SEc. 18. The commissioned officers of each company, formed 
under the provisions of this chapter, shall be: one captain, one first lieu- 
tenant, and one second lieutenant. The non-commissioned officers shall 
be: four sergeants and four corporals, with such number of musicians as 
the commander-in-chief shall order. The non-commissioned officers may 
~ be designated by the members of the company, and receive their warrant 
of office from the commanding officer thereof; provided, any commandant 
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of a company may specially designate any member of his company to per- 
_ form any duties of a non-commissioned officer. 

- (1254) Sec. 19. The commander-in-chief shall have power, whenever in ` 
his opinion the exigencies of the public service require it, to suspend any 
commissioned officer, and designate some other officer to discharge his 
duties; ; or, when satisfied that aach officer has been guilty of any neglect or 
dereliction of duty, or unofficer-like conduct, he may, by order, revoke and 
determine his commission, and dischar ge him from service, upon the recom- 
mendation of a court-martial, or court of inquiry, and appoint and com- 
mission some other person in his place to fill such office. 

(1255) Suc. 20. The commander-in-chief shall have power to organize 
courts-martial, and to designate the number and names of commissioned 
officers to` compose the same; such courts-martial, when organized, shall 
have power to try all offenses against the militia laws of this Territory, com- 
mitted by persons in the military service thereof, and to punish the same. 

(1256) Sec. 21. All laws of congress relating to the government and dis- 

cipline of the military force in the service of the United States, and the 
articles of war, as adopted by the authority of the United States, and not 
repugnant to, or inconsistent with, the provisions of this chapter, are hereby 
adopted and declared to be binging and obligatory upon all persons in the 
military service of this Territory. 
(1257) Suc. 22. After notifying the persons contained in the list men- 
tioned in section fourteen of this chapter, so far as he is able to do, the 
sheriff, under-sheriff or deputy, shall return such list to the clerk of the 
board of Gounty commissioners, with a return thereon, certified by him in 
his official capacity, stating the manner in which he has executed the same; 
the names of the persons notified, and the names of the persons not notified, 
and the reasons therefor; and if it appear that any person -named in said 
list has absconded, or concealed himself in order to evade such notice, he 
shall so state in his return, and such person shall be considered as notified 
agreeably to the provisions of said section fourteen. The clerk shall file 
and | preserve such list and returns in his office. 

(1258) Src. 23. Any commissioned officer appointed under the provisions 
of this chapter shall, before he enters on the duties of his office, take and 
subscribe thé oath required by law to be taken by civil officers, which oath 
may be taken before the governor or any military officer who has previously 
taken and subscribed such oath, or before any civil officer authorized by 
law to administer oaths, which oath shall be indorsed on his commission, 
and a certificate of his having taken such oath, made by the officer admin- 


istering the same, shall be filed in the office of the adjutant-general. 


An Act to authorize the Governor of Arizona Territory to raise a Company of Volunteers to protect the — 
| settlers against hostile Indians. 


N 


[Approved February 8, 1877.] 
Be if enacted by the Legislative Assembly of the Territory of Arizona: 


(1259) Szotion 1. The governor of the Territory of Arizona is hereby 
authorized and empowered, when in his judgment he deems it to be neces- 
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sary, to enlist in the militia service of the Territory of Arizona sixty men, 
to serve for a period of three months, against hostile Indians;' he-is also 
authorized to enlist such number of friendly Indians as he may deem 
proper, the whole number of whites and Indians not to exceed in the 
aggregate sixty men. 

(1260) Sec. 2. The governor shall have power to arm, equip and { furnish. 
said militia company with rations; provided, the rations shall not ex¢eed in 
cost fifty cents for each man per day, and the compensation for services 
shall not exceed one dollar per day for each white man, and fifty cents per 
day for each Indian; provided further, that the captain of said company 
may receive a Perea of not-more than one hundred dollars per 
month. 

(1261) Sc. 3. It shall be the duty of the adjutant general to keep a 
correct account of all expenses incurred under the provisions of this act, 
` and to take vouchers for expenses so incurred. 

(1262) Sec. 4. It shall be the duty of the governor to examine all ex- 
penses incurred under the provisions of this act, and if he approves the 
same, the auditor shall draw his warrant for such account so approved, on 
the Territorial treasurer, and the treasurer shall pay the same out of any 
money in the treasury not otherwise appropriated. 

(1263) SEC. 5. The sum of ten thousand dollars is hereby appropriated 
out of the general fund of the Territorial treasury, to pay such expenses as 
may be incurred in carrying out the provisions of this act. 

Sec. 6. This act shall take effect and be in force from and after its 
passage. 


An Act to provide for the distribution of Arms now owned by the Territory of Arizona, or that may 
hereafter belong to said Territory. 


[Approved January 30, 1877.] $ 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(1264) SECTION 1. The arms now owned by the Territory of Arizona are 
hereby donated to the citizens to whom they have been issued by the 
governor. 

(1265) Sxc. 2. The five hundred stand of arms about to be transferred to the 
Territory of Arizona by the secretary of war shall be received and receipted 
for in the name of the Territory of Arizona, by the governor of said Terri- 
tory, and shall be distributed by him among the several counties of the 
Territory as hereinafter provided. 

(1266) Suc. 3. The governor is hereby authorized and unbiased to 
sign, seal and deliver to the secretary of war a bond, obligating the said Terri- 
tory to return said arms to him, or pay for the same at such time as he may 
designate. 

(1267) Sc. 4. The said arms shall be distributed among the several ~ 
counties of the Territory by the governor in equal proportions, and the cost 
of transportation for the same from the place where they may be deposited 
I4 š 
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by the governor, to said counties, shall be paid by the county so receiving 
them. Í 

(1268) Sec. 5. The governor shall issue the arms herein provided for 
only to militia companies regularly organized under the laws of the Terri- 
tory, and before so issuing them he shall demand and receive a bond from 
each of the captains of said companies, with good and sufficient sureties, to 
be approved by him, binding said captain and his sureties that he, the said 
captain, will provide a suitable place at some central point in said county 
for the safe keeping of said arms; that except when in actual use by the 
militia company under his command, he will keep them in the place so 
provided for, and will at all times keep them in good, serviceable condi- 
tion, and, on demand by the governor, will deliver them to him. 

(1269) Sec. 6. It is hereby made the duty of the governor to, at least 
once in each year, inspect or cause said arms to be inspected; and it shall 
also be made his duty, when he finds the said arms are not kept and cared 
for as ‘hereinbefore provided, to demand and receive said arms, and place 
them in some secure place’ where they will be properly cared for. 

(1270) Szc. 7. The Territorial auditor is hereby authorized and em- 
- powered to draw his warrant on the Territorial treasurer for the money 
necessary to pay for the expenses of transporting said arms from the place 
where, the secretary of war may order them to be delivered to the governor, 
to such point in the Territory of Arizona as the governor may designate, 
and the treasurer shall pay said warrant out of any money in the treasury 
not otherwise appropriated. 

‘SEC. 8. This act shall take effect and be in force from and after its 
passage. 
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CHAPTER XXIL : 


Of Vacancies, Resignations and Removals from Office. 


RESIGNATIONS. 

(1271) SECTION 1. Resignations shall be made as follows: 

1. By the attorney-general, Territorial treasurer, judges of probate, no- 

taries public, and officers of the militia—to the governor. 

2. By members of the legislature, to the presiding officers of their respec- 
tive houses, who shall immediately transmit the same to the governor. 

3. By all other county and precinct officers, to the board of county com- 
missioners. | 

(1272) Src. 2. It shall be the duty of all officers, bodies or boards, to 
whom the resignation of any office contemplated in the last preceding sec- 
tion is authorized to be made, or who are authorized to fill any vacancy in 
any of said offices, or to order a special election therefor, when duly in- 
formed of the existence of such vacancy, to cause to be filed in the office of 
the secretary of the Territory a statement of the occurrence, with the date 
‘and cause of such vacancy. 

(1273) Sec. 3. Every office shall become vacant on the happening of 

either of the following events, before the expiration of the term of such 
office : 

1. The death of the incumbent ; 

2. His resignation ; 

3.. His removal from office ; 

4, His ceasing to be an inhabitant of this-Territory ; or, if the office be 
local, of the district, county, township, city or village, for which he shall 
have been elected or appointed, or within which the duties of his office are 
required to be discharged. f i 

5. His conviction of any infamous crime, or any offense involving a 
violation of his oath of office ; 

6. The decision of a competent tribunal, declaring void his election or 
appointment ; or, 

7. His refusal or neglect to take his oath of office, or to give or renew 
any official bond, or to deposit such oath-or bond in the manner and with- 
in the time prescribed by law. 

(1274) Sec. 4. The governor shall have power to fill, by ouai of 
some suitable person, any vacancy that may occur in the office of attorney- 
general, Territorial treasurer, judge of probate, notaries public, and officers 
of the militia, and for eee shall have power to remove any of the said 
officers. 

(1275) Sec. 5. The eat of county commissioners, with the approval of 
the district judge of the proper county, shall have power to fill by appoint- 
ment, any vacancy in the office of county treasurer, county recorder, sheriff, 
or constable, which several appointments shall be in writing, and filed in. 
the office of the county recorder, and a certified copy thereof shall be by 
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him immediately transmitted to the secretary of the Territory, to be filed 
in his office. 

(1276) SEC. 6. All officers whose appointments are provided for in this 
chapter, shall, before they enter on the duties of their office, take the oath 
- and give the bonds required by law, and shall hold their several offices dur- 
ing the unexpired term for which their predecessors were severally elected 
or appointed. 

(1277) Sec. 7. The board of county commissioners shall have power in 
their discretion to order a special election in any incorporated village or 
precinct within their respective counties, to fill any vacancy in the office 
of justice of the peace. 

(1278) Sec. 8. The governor is hereby authorized and empowered, upon 
good cause shown, to grant leave of absence from the Territory to any Ter- 
ritorial: officer, under such regulations and conditions as may be deemed 
proper for the interests of the Territory and the performance of the duties 
of the office of such officer during his absence. The board of supervisors 
of the respective counties are hereby authorized and empowered, upon good 
cause shown, to grant leave of absence from the county or Territory, to 
any county officer, under such regulations and conditions as may be deemed 
proper |for the interests of such county, by reason of the absence of such 
officer. * 


An Act eapplemental to chapter twenty-two, Compiled Laws, “of vacancies, resignations and removals 
from office.” 
| 


[Approved February 9, 1877.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(1279) SECTION 1. All vacancies in the office of members of the boards 
of supervisors, shall be filled by appointment by the probate judge, treas- 
urer and chairman of the board of supervisors of the county in which such 
vacancy occurs; and a record of such officers in making such appointments 
shall be entered of record in the journal of the probate court. 

(1280) Src. 2. That nothing in any provision of any law now in force 
shall be construed as continuing in office an officer after his term of office 
has expired, beyond the time of the election or appointment and qualifica- 
tion of his successor by competent authority, as provided by law. 

(1281) Src. 3. All acts or parts ‘of acts in conflict with the provisions of 
this act, are hereby repealed. 

SEC. 4, This act shall take effect and be in force from and after its pas- 
sage. 

~~ *Added by act of 1875. 
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CHAPTER XXIIL. ' 3 


Of Education. ` 


(1282) SECTION 1. There shall be established within the Territory of 
Arizona a university, for the purpose of educating youth in the various 
branches of literature, science and arts, and which shall be known as 
«The University of Arizona.” 

(1283) Sec. 2. The said university shall be under the management, di- 
rection, government and control of a board of regents, to consist of the 
following persons: The governor of-the Territory for the time being; who 
shall be the president of such board; the judges of.the supreme court of 
the Territory, and three resident property holders of the Territory, to be 
elected by the legislature in joint session, and who shall hold their appoint- 
ment for four years; provided, that such persons shall discharge the several 
duties imposed upon them by virtue of this chapter without any fee or 
charge against the Territory, except such sums for actual disbursements 
and traveling expenses as the legislature shall hereafter provide. 

(1284) Sec. 3. The said regents and their successors shall form, hereafter 
be, and they are hereby established and declared to be, a body politic and 
corporate, with perpetual succession in deed and in law, by the name, style 
and title of “The board of Regents of the University of Arizona,” by 
which name and title they and their successors in office shall be capable at 
law and in equity of suing and being sued, holding property, real, personal 
and mixed, for the purposes mentioned in this chapter, and no other; of 
buying and selling, and otherwise lawfully -disposing of, property for the. 
purposes herein expressed; and shall have power to make and use a com- 
mon seal and to alter the same at their pleasure. Four of such regents 
shall constitute a quorum to transact all business except the location of a 
site for such university, as hereinafter provided, which location shall re- 
ceive the concurrence of at least five members of said board. 

(1285) Sec. 4. For the erection and support of said university there 
shall be and hereby is appropriated the proceeds from the sale of all lands 
that have been or may hereafter be granted by the United States to the 
Territory for university purposes, or of moneys granted by the same for 
the like purpose, and the proceeds of all lands, money or other property ` 
given by individuals or appropriated by the Territory for the like pur- 
pose, which shall be and remain a perpetual fund, the interest or income 
of which, together with the rents of all such lands as may remain un- 
sold, shall be inviolably appropriated and annually applied to the spe- — 
cific object of the original gift, grant, or appropriation; and no such 
money, property or proceeds shall, under any pretence, be applied, used or 
loaned for any other uses or purposes whatsoever. 

(1286) Sec. 5. Said univer sity, when established, shall consist of: First. 
A department of literature, science, and the arts. Second. A department of 
natural history, including a history of the Territory. Third. Such other 
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departments may be added as the regents shall deem necessary and the 
state of the university fund shall allow. And.the said university shall be 
open to all persons resident of this Territory without charge of tuition, 
under the regulations prescribed by the regents, and to all other persons 
under such renulata and restrictions as the board may prescribe; pro- 
vided, that no person shall be refused admittance for his conscientious 
views in matters of religion, if he shall demean himself in a proper man-’ 
ner and conform to such rules as may be established. 

(1287) Sec. 6. At any time after the expiration of one year after the first 
day of September next, the said board of regents may proceed to select a 
suitable site and locate said university, which site shall not contain legs 
than one hundred and sixty acres of land, which may be received by them 
as a donation for that purpose, or they may purchase the same or any part 
thereof from individuals or from the government of the United States, and 
such site shall be selected and such location made on or before the first day 
of J anuary, one thousand eight hundred and sixty-six. 

(1288) Src. 7. After such site shall have been selected and such location 
made, the said board, if the funds of such university will allow, may pro- 
ceed to the erection of such university buildings upon such plan as they 
shall adopt, the expenses of which shall not exceed the amount of moneys 
applicable to that purpose; or they may rent suitable buildings at or near 
such site, and establish therein and employ suitable professors and teach- 
ers therefor, including a professor in mineralogy, the study of such litera- 
ture and sciences as they shall deem proper. 

(1289) Src. 8. The money arising or accruing under the provisions of 
this chapter, and applicable to the university, shall, until such site shall be 
selected, and proceedings commenced as provided in the preceding section, 
be deposited with the Territorial treasurer, to the credit of the said board 
of regents, which money shall be kept by said treasurer separate from all 
other moneys, and shall not be paid out or used by said treasurer in any 
manner, except by authority of said board of regents. 

(1290) Src. 9. The said board of regents, after the location of the site 
of the university, may appoint one of their number treasurer to said board, 
who shall give security in such amount and manner as said board shall de- 
termine, and no moneys shall be drawn from the Territorial treasurer except 
by the treasurer of said board of regents, and only under such rules, or- 
ders and regulations as the said board shall establish for that purpose. 

(1291) Src. 10. The said board of regents shall have power to make all 
needful rules and by-laws for the government of their own body, not incon- 
sistent with the provisions of this chapter. 

Sections 11, 12 and 13 repealed by act of 1873. 


| 
po oj Libraries. 


(1292) Sec. 14. There shall be and hereby is established a Tenon 
library, to be located at the capital of the Territory, and the members of 
both H of the legislature, and the executive and judicial officers of the 
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Territory shall, at all times, have free access thereto, under such regula- 
tions as shall be made by the secretary of the Territory, who is hereby made 
the Territorial librarian. 

(1293) SEC. 15. All books, maps, plates, charts, engravings and paint: 
ings donated by the United States, by the several States and Territories, 
and by individuals and corporations to this Territory, shall be deemed 
public property, and belong to and be deposited in the Territorial library, 
and all appropriations made by this Territory for that purpose shall be ex- 
pended by the librarian in the purchase of such books, maps, charts, 
engravings and paintings, as by such appropriations directed, and deposit 
the same in such library. 

(1294) Suc. 16. One-fourth part of all the moneys appropriated by the 
Territory or directed to be used for library purposes, shall be applied to the 
purchase of such law books as the judge of the supreme court shall direct, 
until otherwise ordered: by the legislature, which law books, when so pur- 
chased, shall form a part of the Territorial library, for the use of the execu- 
tive, legislative and judicial officers of the Territory. 

(1295) Sec. 17. The Territorial librarian shall cause all books and 
_property belonging to the Territorial library to be properly stamped or 
marked, agd shall, one month prior to, of each regular annual. meeting of 
the legislature, make out and deliver to the governor, a full catalogue of all 
such books and property in his possession. A copy of such catalogue shall 
be sent by the governor to the speaker of the house of representatives on 
the meeting of the house, and published annually with the book edition of 
the journals of the legislature. The Territorial librarian is hereby author- - 
ized to pay reasonable freight, express and mail charges, upon books or 
other documents sent to the Territorial library by the general or State 
governments, or by private parties, taking proper vouchers therefor, and. 
upon the presentation of said vouchers to the Territorial auditor he shall, 
at the end of each quarter in the year, issue a warrant upon the Territorial 
‘treasurer in favor of the Territorial librarian for the amount due at. the 
time.* 

Historical Department. 


(1296) Sec. 18. There shall be established and connected with the 
Territorial library am historical department, the object of which shall be to 
collect, preserve and publish the natural and political history of the Terri-. 
tory. For this purpose the librarian shall procure, as far as possible, all 
writings, histories, letters, lectures, essays, maps, charts and books relating 
to said Territory and its history, and carefully preserve the same. In like 
manner he shall procure specimens of geology, mineralogy and botany, 
found or produced within the Territory, and cause the same to be carefully 
labeled, with the date of procuring the same, and the locations where 
found or produced. He shall cause the same to be carefully packed 
x boxes and cases suitable for examination, and retain the same within the 
library. 


my As amended by act of 1868, 
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(1297) Src. 19. The said librarian shall also procure full.copies of all 
newspapers heretofore or hereafter published in the Territory, and cause 
the same to be bound in suitable volumes, and deposit and keep the same 
in the! library. In like manner he shall procure at least one copy of all 
pamphlets, magazines and books published in the Territory for the use of 
the library. 

(1298) SEC. 20. Whenever there shall have accumulated in said. historical 
department, sufficient manuscript papers relating to the history of the 
Territory to make a volume of at least two hundred pages, the said 
librarian, if in his opinion and that of the governor the same is of sufficient ` 
importance, shall cause the same to be published at the expense of the 
Territory, applying the proceeds of the sales of such book to pay the ex- 
“penses| of publication, so far as the same may be necessary for that pur- 
pose. | 

(1299) Sec. 21. An assistant librarian may be appointed by the librarian 
for the historical department, whose duties shall be prescribed by the 
librarian, and his compensation fixed by law; provided, that, after a 
university shall be established, and an historical department therein shall 
be in aperation, the historical department of the library may be transferred 
to the historical department of the university, and, upon sugh transfer 
being made, the duties and compensation of such assistant librarian shall 


cease. ' 
| 
| An Act to establish Public Schools in the Territory of Arizona. 
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| [Approved February 12, 1875.] 
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Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(1300) SECTION 1. A tax of fifteen cents upon each one hundred dollars’ 
value of taxable property is hereby levied and directed to be collected and 
paid into the Territorial treasury as a special fund for school purposes, to 
be disbursed as hereinafter provided; said tax to be levied and collected at 
the same time and in the same manner as other Territorial revenues. 

(1301) Sec. 2. The board of supervisors of each county shall annually, 
at the time of levying other taxes, levy a county school tax of thirty-five 
cents on each one hundred dollars’ valuation of taxable property, which 
tax shall-be added to the county tax and collected in the same manner, and 
paid into the county treasury as a special fund, to be drawn as hereinafter 
provided. 

(1302) Suc. 3. The secretary of the Territory, the governor and the 
Territorial treasurer shall constitute a Territorial board of education, of 
which the governor shall'be president and the secretary of the Territory 
shall he secretary. 

(1808) Src. 4. It shall be the duty of the board of education to hold at 
least two sessions annually, for the purpose of devising plans for the im- 
provement and management of the public school funds and for the better 
organization of the public schools of the Territory; and it shall be the duty 
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of the president of the board to call such other meetings at such times as 
he may deem advisable and necessary. A full record of the progeedings of 
the board shall be kept by the secretary, and shall be embodied in the 
annual report of the governor. 

(1304) Suc. 5. It shall be the duty of the governor, subject to the super- 
yision of the Territorial board of education, to apportion to the several | 
counties on the second Monday of January, June, and September of each 
year, the amount of money to the credit of the school fund to which each 
county shall be entitled under the provisions of this act, in proportion to 
the average number of children that have attended school in each of said 
counties during the three months prior to January first of each year. 
Provided, that the apportionment shall be made until the second Monday 
in January, 1876, upon the basis of the number of children in each county 
between the ages of six and twenty-one years. - 
_ (1305) Sxc. 6. It shall be the duty of the governor to make an annual 

report on or before the fifteenth day of January of each year to the Terri- 
torial board of education, who shall cause the same to be published, and 
shall transmit a copy thereof to the legislature. Said report shall contain - 
a full statement of the condition and amount of all funds and property 
appropriated for the purpose of education, the number and grade of schools 
in each county, the number of children in each county between the ages of 
six and twenty-one years, the number of such attending public schools; 
also the number of children between the ages of eight and fourteen years, 
the average number of children that have attended the public schools during 
the three months previous to January first of each year, the number attend- 
ing private schools, the number not attending any schools, the number that 
can read and write, the amount of school money appropriated to each 
county, the amount of money raised by county taxation, district taxation, 
or otherwise, a statement of plans for the management and improvement 
of public schools, and such other information relative to the educational . 
interests of the Territory as he may deem important. 

(1306) Src. 7. The governor shall prescribe suitable forms and regula- 
tions for making all reports for conducting all necessary proceedings under ` 
this act, and shall cause the same, with such instructions as he may deem 
necessary and proper for the organization and government of schools, to be 
transmitted to the local officers, who shall be governed in accordance there- . 
‘with. He shall prepare a convenient form of school register for the pur- 
pose of securing more accurate returns from teachers of public schools, and | 
shall furnish each county superintendent with a number sufficient to supply 
at least one copy thereof to each district or school of such county. He shall 
certify the cost for printing said blanks to the ‘l'erritorial auditor, who shall 
draw his warrant on the Territorial treasurer in favor of the person to 
whom said amount is due, and the treasurer shall pay said warrant out of 
any money in the treasury not otherwise appropriated. 

(1307) Src. 8. It shall be the duty of the governor to visit each county 
in the Territory once in each year, for the purpose of visiting schools, of 
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consulting county superintendents, of lecturing and addressing public 
assemblages on subjects pertaining to public schools. - 

(1308) SEC. 9. The governor, at the expiration of his term of ofice, 
shall deliver over to his successor all property, books, documents, records, 
reports and other papers that may be in his possession in pursuance of this 
act. 

(1309) SH. 10. It shall be the duty of the Territorial treasurer to receive 
and hold, as a special fund, all public school moneys paid into the Territo- 
rial treasur y, and pay them over only on the warrant of the Territorial 
auditor, issued upon the order of the Territorial board of education, and 
countersigned by the governor, in favor of the county treasurer, which 
order duly indorsed by the county treasurer, shall be valid vouchers in the 
hands of the Territorial treasurer for the disbursement of said moneys. 

(1310) Sc. 11. All school moneys due each county in the Territory shall 
be paid over by the Territorial treasurer to the county treasurer as follows: 
On the second Monday of January, June and September, or as soon there- 
after as the county treasurer may apply for the same, upon the warrant of 
the Territorial auditor, drawn in conformity with the apportionment of the 
gover nor, as provided in section six of this act. 

(1311) Szo. 12. It shall be the duty of the treasurer of each county: 
First. To receive and hold, as a special fund, all public school moneys, 
whether received by him from the Territorial treasurer, or raised by the 
county for the benefit of public schools, or from any other source, and to 
keep a separate account thereof, and of their disbursement. Second. On 
receiving any public school moneys subject to distribution, to notify the 
county superintendent of public schools of the amount thereof. Third. 
To pay over, on the warrants of the county superintendent, duly indorsed 
by the ` person entitled to receive the same, any or all of said moneys. 
Fourth. On or before the first day of January, annually, to make a full re- 
‘port to the governor of the public school moneys received into the county 
treasury within the year ending December thirty-first next previous there- 
to, with a particular statement of the disbursement of said school moneys 
(and of any amount of said school moneys) which may remain in his hands 
for distribution at the close of the said year, designating whether of Terri- 
torial or county school fund ; and, in case of the failure or neglect of said 
` county treasurer to make gach report, he shall forfeit, for the benefit of 
the county school fund, the sum of one hundred dollars from his official 
compensation ; and it is herebyymade, the duty of the board of supervisors, 
on natice from the governor of such failure or neglect on the part of any 
county treasurer, to deduct said one hundred dollars from his compensa- 
tion, and "place said amount to the credit of the county school fund. 

(1812) Sec. 13. The probate judge of each county in the Territory is - 
hereby made ex ‘officio county superintendent of public schools for his 
county, and shall be paid quarterly out of the school fund of said county 
the sum of one hundred dollars per annum, to be paid by the county treas- 
urer quarterly upon the receipt of the superintendent. 
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(1313) Sec. 14. It shall be the duty of the county superintendent of 
public schools, upon receiving notice from the county treasurer, gs provided 
in this act, to apportion the public school moneys in the county treasury 
among the several school districts in his county, in proportion to the num- 
ber of children that have attended the public school in the said district 
during the three months previous. In making said distribution, he shall 
have power and it shall be his duty to draw his warrant on the county 
treasurer in favor of and to deliver the same to the person entitled to re- 
ceive the same. Provided, no such warrant shall be drawn in favor of 
any school district until full and correct returns have been made to him by 
the same as required by law, and a certificate of the board of trustees given, 
showing for what purpose, in accordance with this act, the money is re- 
quired ; and provided, further, that no such warrant shall be drawn, in 
favor of any school district, unless there is cash in the treasury at the time 

. to the credit of said school district. 

(1314) Src. 15. It shall be the duty of school teachers in each public 
school taught in this Territory, to keep a correct daily record of the num- 
ber of children attending such school, and at the expiration of each quarter 
to certify under oath to the board of trustees of the school district in which 
said school was taught, the average daily attendance at said school during 
the said previous quarter, and it shall be the duty of said school trustees to 
forward a statement, verified by the oath of one or more of said trustees, 

- of the average daily attendance at said school during the previous quarter, 
as furnished by said teacher, to the superintendent of paba schools of the 
county in which said school has been taught. 

(1315) So. 16. The county superintendent shall have power, and it 

. shall be his duty, in accordance with the provisions of this act, and the in- 
structions of the governor: First. To visit each school in his county once 
in each year, exercise a general supervision over the interests of public 
schools in his county, and give the school trustees, marshals and: teachers 
such aid and counsel as may be important to the prosperity of the schools.- 
Second. To distribute promptly such blanks, reports, forms, laws and in- 
structions as shall be received by him from the governor, for the use of 
school trustees, marshals, and teachers and other officers entitled to receive 
the same: Third. To keep on file in his office the reports of the school 
trustees, marshals and teachers received by him, and to record all official _ 
acts in a book to be provided for that purpose, and at the close of his offi- 
cial term of office to deliver over to his successor such records, and all 
documents, books and papers, belonging to his office, and to take a receipt 
for the same, which shall be filed inthe office of the county treasurer. 
Fourth. To make a full report in writing annually, on or before the first. 
day of January, for the year next previous thereto, to the, governor, such 
report to include an abstract of all the various annual reports of the 
school trustees, marshals and teachers, by law required to be made to the 
county superintendent for the preceding year; also, the daily average at- 
tendance of scholars at the public schools in the county, so returned to him 
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by the school trustees in accordance with section seventeen of this act, dur- 
ing the three months preceding J anuary first of each year. Fifth. To 
appoint school trustees and marshals in all school districts in which the 
qualified voters shall fail to elect said school trustees and marshals, and to 
fill by appointment all vacancies which may occur by death or otherwise, 
when the voters of the district fail to comply with the provisions of the law. 

(1316) Sxc. 17. If the county superintendent fails to make a full and 
` correct report to the governor of all statements required to be made by 
law, he shall forfeit the sum of ten dollars from his salary, and ‘the board 
‘of supervisors are hereby authorized and required to deduct therefrom the 
sum aforesaid, upon information from the governor that such returns have 
not been made. 

( 1817) Sec. 18. There shall be elected at the general election held for 
the election of county officers, three school trustees in each school district 
of the Territory; said school trustees are hereby authorized to administer 
to each other the oath or affirmation of office, and to forward their certifi- 
cate of election, with the oath or affirmation indorsed thereon, to the county 
superintendent of public schools. 

(1318) Suc. 19. It shall be the duty of the trustees, any two of whom 
shall constitute a quorum for the transaction of business, to meet as soon 
as practicable after taking the oath of office, at such place as may be most 
convenient i in the district, and to organize by appointing one of their num- 
ber clerk of the board, who shall preside at the official meetings of the 
trustees, and record the proceedings in a book to be provided for that pur- 
pose, together with the minutes of the proceedings of the annual school 
meetings held in the district, by the qualified voters thereof, which shall be 
public record, and all proceedings, when so recorded, shall be signed by the 
said clerk. They shall also appoint one of their number as district trea- 
surer. The trustees shall meet at least once a quarter, and as much oftener 
as they may deem advisable. 

(1319) Sec. 20. The district board of trustees shall constitute a body 
corporate, and shall be intrusted with the care and custody of all school 
property within said district, and they shall have power to convey by deed, 
duly executed and delivered, all the estate or interest of their district in 
any school-house or site directed to be sold by the vote of the district, and 
all conveyance of real estate which may be made to said board shall be 
made in their corporate name, and to their successors in office; said board 
of trusteés shall have further power, subject to the approval of the board 
of supervisors, to purchase, receive, hold and convey real ôr personal prop- 
erty for school purposes, to build, purchase, hire and repair school-houses, 
and to furnish’ the same with necessary furniture, and to fix the location of 
school-houses. 

' (1820) Sc. 21. No trustee shall be pecuniarily interested in any con- 
tract made by the board of trustees of which heis a member, and any con- 
tract made in violation of this section shall be null and void. 

(1321) Sec. 22. It shall be the duty of the board of trustees in each dis- 
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trict to take, or cause to be taken, by a school marshal to be appointed by 

them on the first Monday in May, 1878, and every two years thereafter, an 

enumeration of-all the children between the ages of six and twenty-one 

years of age; also between the ages of eight and fourteen years, within such 

district, and return a certified copy thereof under oath, to the county super- 

intendent of public schools, before the first day of June in said year. 


The trustees shall also report. the number of schools, specifying the dif- 
ferent grades, the number of teachers, male and female; the number of 
children, male and female, who have attended school; the duration of term . 
of schools; the compensation of teachers, male and female; the niimber 
and condition of school-houses and furniture, and the estimated value 
thereof; the amount expended in erecting school-houses; the amount. of 
money derived from district taxation or subscription, and such other sta- 
tistics as the governor .or superintendent of public instruction may re- 
` quire.* 

(1322) Sxc. 23. It shall be the duty of the board of trustees to provide 
school-houses, either by purchase or rent, as shall be necessary for the -ac- 
commodation of schools, subject to the approval of the board of supervisors 
as hereinafter provided. ‘They may provide books for the indigent chil- 
dren and record books for the district, and pay for the same out of the 
county school moneys belonging to their district. They may suspend or 
expel from school within their district, with the advice of the teacher, any 
pupil who will not submit to the reasonable and ordinary rules of order 
and discipline therein; they may also apportion the school funds among 
the several schools within their district, in proportion to the average num- 
ber of pupils attending school; and they shall, at the close of their official 
‘term, deliver over to their successors in office, all books and records in their 
hands as such trustees, and take a receipt for the same, and file it with the 
county superintendent. 

(1323) Sc. 24. When the Territorial and county money to which any 
district is entitled is not sufficient to build or rent suitable buildings, and 
to pay for keeping a school open in such district for at least three months 
in each year, it is hereby made the duty of the trustees of each district to 
levy a direct tax upon the taxable property in such district, sufficient to 
raise an amount which, together with the Territorial and county money to 
which such district is entitled, will keep a school open three months in 
each year; and the board of trustees of any school district, when in their 
judgment it is advisable, may call an election, and submit to the qualified 
voters of the district, the question whether a tax shall be levied to keep a 
school open a longer period than the ordinary funds will allow, or for 
building an additional school-house or houses, or for all these purposes. 
Such election shall be called by posting notices in three of the most public 
places in the district for twenty days, and also, if there be a newspaper in 
the county, by advertising therein once a week for three weeks. Said 
notices shall contain the time and place for solding the election, the amount 
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of money proposed to be raised, and the purpose for which it is intended 
to be used, The board of trustees shall appoint three judges to conduct 
the election, and it shall be held in all other respects, as nearly as practic- 
able, in conformity with the general election law. At such election the ‘ 
ballots shall contain the words, ‘“‘tax, yes,” or, ‘“‘tax, no,” and also the 
name of one person as assessor and one as collector. Provided, however, 
that the same person may be elected for both offices. If two-thirds of the 
votes cast are, “tax, yes,” the officers of the election shall certify the fact 
_ to the board of trustees, and shall also certify to the name of the person or 
persons having the plurality of votes for assessor and collector, the board 
of trustees shall issue certificates of election, and the assessor shall forth- 
with ascertain and enroll, in the manner provided for county assessors, all 
taxable persons and property in the district, and within thirty days he 
shall return his roll footed up to the board of trustees. The board of 
trustees, upon receiving the roll, shall deduct fifteen per cent. therefrom 
for anticipated delinquencies, and thereby dividing.the sum voted, together 
with estimated cost of assessing and collecting added thereto, by the re- 
‘ mainder of the roll, ascertain the rate per cent. required, and the rate so 
ascertained shall be and is hereby levied and assessed to, on, or against the 
persons or property named or described in said roll, and it shall be a lien ` 
on all such property until the tax is paid; and said tax, if not paid within 
the time limited in the next succeeding section for its payment, shall be 
recovered by suit in the same-manner and with the same costs as delinquent 
Territory and county taxes. 


(1324) Src. 25. As soon as the rate of taxation has been determined, as 
provided in the preceding section, the board of trustees shall place the tax 
‘list in the hands of the collector, who shall give such bond as may be re- 
quired by the board of trustees, arid he shall then proceed to collect the 
tax and shall, within sixty days, return the roll to the board of trustees 
with the word “paid” marked opposite the name of each person or de- 
scription of property from whom or which he has received the taxes, and 
he shall at the same time file with the board of trustees the district treas- 
urer’s receipt for all moneys by him collected ; and the persons or property 
‘on the roll not by the collector marked paid” shall be deemed delinquent, 
and the board of trustees shall order said collector to proceed to collect the 
delinquent taxes in the manner prescribed in the last preceding section, 
and said roll or any certified copy thereof shall have the same force in evi- 
dence as a duplicate or delinquent tax roll of Territory or county taxes. 

(1325) SEC. 26. All moneys collected from a district tax in any district 
shall be paid into the treasury of such district. The compensation of the 
assessor and collector shall be fixed by the board of trustees, and be paid in 
the same manner as the expenses for supporting schools for the district. 

(1326) Src. 27. Whenever at least five heads of families petition the 
county superintendent for the organization of a new school district, or for 
a subdivision of, or change in, the boundaries of an established district, 
that officer shall transmit the petition to the board of county supervisors, 
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with his approval or disapproval of the proposition indorsed thereon. 

Upon receiving any such petition, the said supervisors shall have power to 
establish, alter or modify the district or districts, in accordance with the 
prayer of the petitioners. Provided, that no district shall be considered as 

organized, or to be entitled to any pro rata of moneys standing to the 
credit of the district from which it was separated, or of which it is a sub- 
division, until a public school has been actually commenced in such new 
school district, and unless such new school district -shall commence a 
school within sixty days after the action of the board of supervisors making 
such new district, then such action shall become void, and no district shall 
exist. All school districts organized .at the time this act takes ‘effect, ac- 
cording to law, are re-organized as legal organizations. 

(1327) Sec. 28. All lots, buildings, or other school property P by 
any district, and devoted to public school purposes, shall be and the same 
- are hereby exempt from taxation, and from sale under execution, or other 
writ or order in the nature of an execution. Provided, that the board of 
trustees of any school district in the Territory may mortgage school-houses 
or lots in their school districts subject to the approval of the board of 
supervisors of the county, for the purpose of raising funds to build a school- 
house. 

(1828) SEC. 29. The governor shall appoint three competent persons in 
each county within this Territory, who shall be and constitute a board of 
examiners; the county superintendent to be one of said board, and ex-officio 
chairman thereof, for the purpose of examining applicants and granting 
certificates of qualification to teachers of public schools. They shall meet 
at such times and places as the interests of the public may require, and ‘be 
governed by such rules and regulations as the Territorial board of educa- 
tion may, from time+o time, direct. They shall only grant certificates to 
such persons as shall pass a satisfactory examination, which certificate shall 
remain in force for two years, unless revoked for good cause shown. The 
Territorial board of education shall have power to remove said examiners, 
except the ex-officio chairman thereof, and to fill vacancies in said board. - 

(1829) Sec. 30. The Territorial board of education shall have power, 
and is hereby made their duty, to prescribe, and cause to be adopted, a 
uniform series of text-books in the principal studies pursued in the pub- 
lic schools, to wit: spelling, reading, grammar, arithmetic, geography, 
physiology, and such other studies as may be by said board deemed neces- 
sary. — 

(1330) Sec. 31. No portion of the public school funds, whether derived 
from Territorial, county or district taxation, shall be used or appropriated 
to any other than school purposes. 

(1331) Szoc. 32. The public school year shall commence on the sixteenth 
day of December and end on the fifteenth day of December each year; five 
days shall constitute a legal .school week, and four weeks a legal school 
month. No public school shall receive any moneys, benefits or immunities 
under the provisions of this act, unless such school shal] have been in- 
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structed by a teacher or teachers duly examined, approved and employed by 
legal authority as herein provided.* 

(1332) Sec. 33. No hooks, tracts or papers of a sectarian or denomina- 
tional character shall be used or introduced in any school established under 
the provisions of this act, nor shall sectarian or denominational doctrine be 
taught therein, nor shall any school whatever receive any of the public | 
school funds which has not been taught in accordance with the provisions 
of this act. i 

(1333) SEC. 34. The governor and the county superintendent of public 
schools are hereby authorized to administer oaths or affirmations to teachers, 
and all other oaths or affirmations relating to public schools. 

(1334) Src. 35. An act to establish public schools in the Territory of 
Arizona, approved December sixteenth, eighteen hundred and sixty-eight, 
and an act to establish public schools in the Territory of Arizona, -approved 
February eighteenth, eighteen hundred and seventy-one, and an act to 
amend an act entitled ‘‘An act to establish public schools in the Territory 
of Arizona,” approved February eighteenth, eighteen hundred and seventy- 
one, approved February thirteenth, eighteen hundred and seventy-three, is 
hereby repealed. 

SEO. 36. This act to take effect and be in force from and after its 
passage. 


| An Act relating to Compulsory Education. 


| 
[Approved February 9, 1875.) 


Be it enactéd by the Legislative Assembly of the Territory of Arizona: 


(1335) SEcTION 1. Every parent, guardian or other person in the Terri- 
tory of Arizona having control and charge of a child’or children between 
the ages of eight and fourteen years, shall | be required to send such child or 
. children to a public school for a period of at least sixteen weeks in each 
school year, at least eight weeks of which shall be consecutive, unless such 
child or children are exempted from such attendance by the board of school 
trustees ef the school district in which such parents or guardians reside, 
upon its being shown to their satisfaction that the bodily or mental condi- 
tion of such child or children has been such as to prevent his, her or their 
attendance.at school, or application to study, for the period required, or 
that such child or children are taught in a private school, or at home, in 
such branches as are usually taught in a primary school, or have already 
acquired the ordinary branches of learning taught in the public school. 
Pr avided, in case a public school shall not be taught for the period of six- 
teen weeks, or any part thereof, during the year, “within two miles, by the 
nearest traveled road, of the residence of any person within the school dis- 
trict, or if not sufficient accommodation for all the children are provided 
for within the school district, he or she shall not be liable to the provisions 
of this act. - 
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(1336) Sec.: 2. It shall be the duty of the board of school trustees’ of 
each school district in this Territory, on or before the first Monday of Sep- 
tember in each year, to furnish the teacher of each public school taught in 
such district with a list of all children residing in the school district, be- 
tween the ages of eight and fourteen years, said list to be taken from the 
report of the school census marshal. At the beginning ‘of each school 
month thereafter it shall be the duty of the teacher of each school in such 
district to report to the board of school trustees of such district the names 
of all children attending school during the previous school month; when, if 
it shall appear, at the expiration of four school months, to the board of 
school trustees, that any parent, guardian or other person having charge or 
control of any child or children, shall have failed to comply with the pro- 
visions of this act, the board shall cause demand to be made upon such 
parent, guardian or other person for the amount of the penalty hereinafter 
_ provided; when, if such parent, guardian or other person shall neglect or 
refuse to pay the same within five days after the making of said demand, 
the board shall commence proceedings in the name of the school district 
for the recovery of the fine hereinafter provided, before any justice of the 
peace in the township:in which said school district is located; or if there 
shall be no justice of the peace therein, then before the nearest justice of 
the peace in the county. 

(1337) Sec. 3. Any parent, guardian or other person having control or . 
charge of any child or children, failing to comply with the provisions of 
this act, shall be liable to a fine of not less than fifty dollars, nor more than 
one hundred dollars for the first offense, nor less than one hundred dollars 
nor more than two hundred dollars for the second offense, and each subse- 
quent offense, besides the costs of collection. k 

(1838) SEC. 4. Whenever it shall appear to the satisfaction of the board 
of school trustees of any school district in this Territory, that the parents, 
- guardian or other person having control or charge of any child or children 
in attendance upon the public schools of said district, in accordance with 
the provisions of this act, are unable to procure suitable books, stationery, 
etc., for such child or children, it shall be the duty of such board to pro- 
cure or cause to be procured for such child or children, all necessary 
books, stationery, etc:; the same to be paid out of the fund of said school 
district, in the same way that other claims against the school district are 
now allowed and paid. Provided, that all books, stationery, etc., pur- 
chased under the provisions of this act shall be deemed to be the property 
of the school district, to be under the care and control of the school trus- 
tees when not in actual use. 

(1339) Sec. 5. All fines collected under the provisions of this act shall 
be paid into the county treasury on the account of the Territorial school 
fund. 

(130) SEC. 6. It shall be the duty of the governor to cause to be pub- 
` lished two thousand copies of this law, one thousand of which shall be in 


the Spanish language, and it shall be his duty to distribute the same to the 
I5 : 
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school trustees of the several counties of the Territory of Arizona, the ex- 
pense of said publication to be paid out of the Territorial school fund, 
The board of school trustees shall cause to be distributed annually 
among the parents, guardians or other persons of their district copies of 
said law. 

(1341) Sec. 7. All acts or parts of acts in conflict with this act are 
hereby repealed. 

Szo. 8. This act shall take effect and be in force from and after the first 
day of September, A. D. 1875. 


CHAPTER XXIV. , 


| Of General and Special Elections. 


(1342) SECTION 1. There shall be held throughout the Territory, upon 
the Tuesday after the first Monday in November, A. D. 1872, and every 
two years thereafter, an election for members of the legislative assembly, 
and such other officers as may be required by law to be chosen at such elec- 
tion, to be called the general election.* 

(1843) Src. 2. Special elections shall only be held to fill the vacancies in 
the office of members of the legislature or delegate to congress, on the 
proclamation of the governor for that purpose. Special elections shall be 
conducted, and the votes canvassed and returned in the same manner, as 
nearly as`may be, as general elections. 

(1344) Sec. 3. It shall be the duty of the governor, at least thirty days 
before any general election, to issue his proclamation, designating the offices 
to be filled at such election, and to transmit a copy thereof to the county 
recorder and sheriff of each county of the Territory. 

(1845) Sec. 4. -It shall be the duty of the sheriff to give at least ten days 
notice thereof, by setting up, at each usual place of holding elections in his 
county, a copy of such proclamation, and by inserting the same in some 
newspaper published in the county, if any be published therein. 

. (1346) Src. 5. Whenever it is necessary to order a special election, under 
the provisions of section two of this chapter, the governor shall issue his 
proclamation, ordering such election and appointing the time at which itis 
to be held and the sheriff of each county in which such election is to be 
held shall give notice thereof, as required in section four of this chapter in 
regard to general elections. 


Of the Qualifications and Disabilities of Electors. 


(1347 ) Sec. 6. Every white male citizen of the United States, and every 
white male citizen of Mexico, who shall have elected to become a citizen of 
the United States under the treaty of peace exchanged and ratified at 
Quintero on the 30th day of May, 1848, and the Gadsden treaty of 1854, of 
the age of twenty-one years, who shall have been a resident of the Territory 


* As amended by act of 1871, 


| 
i! 


~ 


cHAP. 24] ELECTIONS. ` l 227 


eS ee ee ee 
six months next preceding the election, and the county or precinct in which 
he claims his vote ten days, shall be entitled to vote at all elections which 
are now, or hereafter may be, authorized by law. 

(1348) Sc. 7. For the purpose of voting, no person shall be deemed to 
have gained or lost a residence by reason of his presence or absence in the 
service of the United States; nor while engaged in the navigation of the 
waters of this Territory, or of the United States, or of the high seas; nor 
while a student of any seminary of learning; nor while kept at any alms- 
house or other asylum; nor while confined in any public prison. 

(1349) Suc. 8. No idiot or insane person, or persons convicted of any - 
infamous crime, shall be entitled to the privileges of an elector. A crime 
shall be deemed infamous which is punishable by death, or by imprisonment 
in the State prison. 

(1350) Sec. 9. Absence from this Territory on business of the Territory, 
or of the United States, shall not affect the question of residence of any 
person. 


Of the place of holding Elections, and also of Inspectors, Judges and Clerks 
of Elections. 


(1351) Sxc. 10. The election shall be held in each precinct established 
by law, provided, that any precinct containing over four hundred voters 
may be divided by the board of county commissioners, and an election held - 
in each. 

(1852) Sec. 11. The justice of the peace in each precinct, and B quali- 
fied electors of such precinct, shall constitute a board of judges of election. 
The justice shall be chairman of the board, if present; if not, the board 
shall appoint a chairman from among their own number, who shall have 
power to fill any vacancy that may occur in said board. 

(13853) Sec. 12. It shall be the duty of each inspector to be at the place 
where the polls are to be opened, in the precinct for which he is appointed, 
from eight o’clock in the morning until sunset, on the day of the election. 
Should such inspector not appear at eight o’clock in the morning, the 
electors present at the place where the polls are to be opened may appoint 
an inspector for the precinct. 

(1354) Sec. 13. The board.of inspectors for sich precinct shall, before | 
the time of opening the polls, appoint two suitable persons to act as clerks. 

(1855) Sec. 14. Before any election shall be opened the inspector, 
judges and clerks shall each, before any officer authorized to administer 
oaths, take an oath that he will faithfully and impartially discharge the 
duties assigned him by law. If there is no person present authorized to 
administer oaths, the inspector shall administer the same to the judges and 


clerks, and one of the judges shall then administer the oath to the in- 
Spector. 


Of Opening the Polls.—Of Voting and Challenges. 
(1356) Sxo, 15. At all elections the polls shall be opened at eight o’clock 
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in the morning, and shall continue open to sunset, at which time the judges 
shall close the polls; provided, that the judges of the election may take a 
recess of one hour at any time they may think proper during the day, before 
three’ o’clock in the afternoon. 

(1357) Sec. 16. The board of judges, before they. commence receiving 
ballots, shall cause it to be proclaimed aloud at the place of voting that the 
polls are opened. 

(1358) Sec. 17. The voting shall be by ballot. The ballot shall be a 
paper ticket, containing the names of the persons for whom the elector in- 
tends to vote, and designating the office to which each person so named is 
intended by him to be chosen. 

(1359) Src. 18. Whenever any person offers to vote, the inspector shall 
pronounce his name in an audible voice, and if there be no objection to 
the qualification of such person as an elector, shall receive his ballot, and 
in the presence of the other judges put the same, without being opened or 
examined, into the ballot box. 

(1360) Sec. 19. The name of each elector whose ballot has been thus 
received shall be immediately entered by each clerk in the column of his 
poll-list, headed ‘‘names of voters,” numbering each name in the addi- 
tional column, as it is taken down, so that it may be seen at any tinie 
whether the two lists agree. 

(1361) Sec. 20. Any person offering to vote may be challenged as -un- 
qualified by the inspector or either of the judges, or by any legal voter; 
and it shall in all cases be the duty of the inspector and each of the judges 
to challenge any person offering to vote whom he shall know or suspect not 
to be duly qualified as an elector. 

(1362) Sc. 21. When any person - offering to vote is challenged, it shall 
be the duty of the board of judges to declare to him the qualifications of 
an elector. 

(1363) Sec. 22. If such person shall still insist that he is entitled to 
vote, and the challenge shall not be withdrawn, the board of judges, in 
their discretion, may administer an oath or affirmation to the voter: ‘You 
do swear (or affirm) that you will support the constitution of the United 
States and the laws of this Territory; that you will true faith and allegi- 
ance bear to the same, and defend them against all enemies whatsoever; 
that you are a citizen of the United States; that you’ are of tbe age of 
twenty-one years, according to the best of your information and belief; 
that you have resided in this Territory six months next preceding this elec- 
tion, and in this county (or precinct, as the case may ey ten days, and that 

you have not before voted this day.” 

(1364) Sec. 23. If the person thus challenged an take the oath as ten- 
dered to him by the board of judges, he shall be admitted to vote, and it 
shall not be lawful, after he has taken such ‘oath or affir mation, for said 
board to examine any witnesses touching his want of qualifications; but if 
he shall refuse to take the oath or affirmation so tendered to him, his vote 
shall be rejected. 
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(1365) Suc.-24, If the vote of any person be challenged on the ground 
that he has been convicted of an infamous crime, or disfranchised by any 
court of competent jurisdiction, he shall not be required to answer any 
questions respecting such alleged conviction; and, in the absence of any 
authenticated record of such facts, it may be competent for two disinter- 
ested witnesses upon oath to prove the same. ad 

(1366) Sec. 25. When the polls are closed, proclamation thereof shall be 
made at the place of voting, and no vote shall be afterward received. 


Of counting and receiving the Votes, declaring the result of Elections, and 
of Certificates of Election. 


(1367) Sec. 26. As soon as the polls are closed on the afternoon of the 
day of election, the judges shall open the ballot-box and commence count- 
ing the votes, and in no case shall the ballot-box be removed from the room 
in which any election may be held, until all the ballots are counted; the 
counting of the ballots shall in all cases be public. The ballots shall be 
taken out carefully, one by one, by the chairman or one of the judges, who 
shall open them, and read aloud the names of each person contained 
therein; and the: office for which every such person is voted for. Each 
clerk shall write down each office to be filled and tle name of each person 
voted for such office, and shall keep the number of votes by ‘allies, as 
they are read aloud by the chairman or judge. The counting of the 
votes shall be continued without adjournment until all are counted. 

(1868) Sec. 27, If two tickets are folded together, they shall both be 
rejected; and if more persons are designated on any ticket for any office 
than are to be elected for such office, such part of the ticket shall not- be 
counted for any of them; but no ticket shall be lost for want of form, if 
the board of judges can determine to their satisfaction the person voted for 
and the office intended. 

(1369) Sec. 28. As soon as all the votes are read off and counted, a cer- 
tificate shall be drawn upon each of the papers containing the poll-list and 
tallies, or attached thereto, stating the number of votes each person voted 
for has received, and designating the office to fill which he was voted for, 
which number ‘shall _be written in words at the full length. Each certifi- 
cate shall be signed by the clerks, the judges and the inspector. One of | 
said certificates, with the poll-list and tally-papers to which it is attached, 
shall be retained by the inspector and preserved. by him at least six months. 
The ballots shall be preserved. by the judge or chairman. The other of said 
certificates, with the poll-list and tally papers to which it is attached, shall 
be sealed up by the inspector and endorsed “election returns,” and be di- 
rected and delivered or sent by the chairman to the board of supervisors of. 
the county in which the election was held*. 

(1370) Sec. 29. The said package shall be delivered to the board of su- 
pervisors by one of the judges or clerks of the election in person, or may 


*As amended by act of 1877, 


230 ELECTIONS. . [oar 24 


l 
] 
l 
j 


be sent by private hand or by mail. If sent by private hand, the person 
delivering it shall take and subscribe an affidavit before some officer quali- 
fied ta administer oaths that the package was delivered to him by one of the 
judges or clerks (naming him); that it has not been out of his possession 
since it was received, and has not been opened, altered or changed while in 
his possession. The affidavit shall ‘be endorsed on the package. If sent 
by mail it shall be mailed by one of the judges, and the postmaster shall 
make on it an endorsement that he received it from one of the judges 
(naming him).* 

(137 1) Sec. 30. No tally paper, poll-list or certificate, returned from 
any election shall be set aside or rejected for want of form; nor on account 
of its not being strictly in accordance with the directions of this act, if the 
same can be satisfactorily understood. . 

(1372) Sec. 31. On the second Monday after the day of each election, or 
as soon as the election returns shall have been received from each precinct 
of the county, if they are receiv ed within that time, the board of supervi- 
SOTS of the county shall proceed to estimate the vote of the county, a state- 
menti ‘of which shall be drawn up and signed by them. The statement 
shall contain the names of the persons voted for, the office to fill which 
each person was voted for, the number of votes given at each precinct to 
each of such persons and the number of votes given to each in the county, 
and the same shall be filed, together with the returns from each precinct, 
with the clerk of the board of supervisors.* 

(1373) Src. 32. The person having the highest number of votes given 
for each office to be filled by the votes of a single county, shall be declared 
elected, and the clerk of the board of supervisors shall immediately make 
out and deliver or send to him a certificate of election, signed by said 
clerk of the board of supervisors and authenticated with the seal of the 
office of the board of supervisors. * 

Sections 33 and 34 repealed by act of 1877. 

(134) Src. 35. No certificate shall be withheld on account of any defect 
or informality in the return of any election, if it can with reasonable cer- 
tainty be ascertained from such return what office is intended, and who is 
entitled to such certificate ; nor shall any commission be withheld by the 
gover nor on account of any such defect or informality of any returns made 
to the office of the secretary of the Territory. 


(1375 ) Sec. 36. When elections are held for delegate i in congress, it shall 
be the duty of the clerk of the board of supervisors, as soon as the board of 
supervisors have made out a statement of the vote for delegate in said 
county, as required in section thirty-one of this chapter, to copy therefrom 
so much as relates to the votes given for said delegate, and certify to the 
correctness thereof under his hand and the seal of the board of supervisors, 
and transmit the same to the secretary of the Territory, endorsing on the 
~ package the words, “election returns.” On the fortieth day after the day 


of of the. election, or as soon as the returns shall have been received from all 
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the counties of the Territory, if received within that time, the secretary of - 


the Territory shall compare and estimate the votes given for such delegate 
and certify to the governor the person having the highest number of votes, 
and it shall thereupon be the duty of the governor to give to such person a 
certificate of his election, sealed with the seal of the Territory.* 

(1876) SEC. 37. Any elector of the proper county may contest the right 
of any person declared duly elected to any office, to be exercised in and for 
such county; and also any elector of a precinct may contest .the right of 
any person duly elected to any opie in and for such precinct, for ed of 
the following causes : 

Ist. For malconduct on the part of the board of judges, or of any mem- 
ber thereof. 


2d. When the person whose right to the office is contested was not, at 


the time of the election, eligible to such office. 

3d. When the person whose right is contested shall have been, previous 
to such election, convicted of an infamous crime by any court of competent 
jurisdiction, such conviction not having been reversed, nor such person re- 
lieved from the legal infamy of such conviction. 

4th. When the person whose right is contested has given to any elector 
or inspector, judge or clerk of the election, any bribe or reward, or shall 
have offered any such bribe or reward, for the purpose of procuring his 
election. 

5th. On account of illegal votes. 

(1377) Src. 38. No irregularity or improper conduct in the proceedings 
of the judges, or any one of them, shall be construed to amount to such 
malconduct as to annul or set aside any election, unless the irregularity or 
improper conduct shall have been such asto procure the person, whose 
right to the office may be contested, to be declared duly elected when he 
had not received the highest number of legal votes. 

(1378) SEC. 39. When any election held for an office exercised in and for 
a county is contested on account of any malconduct on the part of the 
board of judges of any precinct election, or any member thereof, the elec- 
tion shall not be annulled and set aside upon any proof thereof, unless the 
rejection of the vote of such precinct shall change the result as to such 
office in the remaining vote of the cuunty. 

(137 9) Src. 40. Nothing in the fifth ground of contest above specified 
shall be so construed as to authorize an election to be set aside on account 
of illegal votes, unless it shall appear that an amount of illegal votes has 
been given to the person whose right to the office is contested, which, if 
taken from him, would reduce the number of his legal votes below the 
number-of votes given to some other person for the same office, after de- 
ducting therefrom the illegal votes which may be shown to have been given 
to such other person. 

(1380) Sev. 41. No person shall be competent to contest any election, 
unless he is a qualified elector of the gouniy g or precinet in which the office 
is to be exercised. 
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(1381) SEC. 42. When any such elector shall choose to contest the right 
of any person declared duly elected to such office, he shall, within forty 
days after the return day of such election, file with the district clerk a 
written statement, setting forth specially : 1st. The name of the party con- 
testing such election, and that he is a qualified elector of the district, 
county or precinct, as the case may be, in which such election was held. 
2d. The name of the person whose right to the office is contested. 34. 
The office. -4th. The particular cause or causes of such contest; which 
statement shall be verified by the affidavit of the contesting party, that the 
matters and things therein contained are true, as he verily believes. 

(1882) Sec. 43. When the reception of illegal votes is alleged as a cause 
of contest, it shall be sufficient to state, generally, that illegal votes were , 
given to the person whose election is contested in the specified precinct or 
precincts, which, if taken from him, will reduce the number of his legal 
votes below the number of legal votes given to some other person for the 
same office; but no testimony shall be received of any illegal votes, unless 
the party contesting such election shall deliver to the opposite party, at 
least three days before such trial, a written list of the number of illegal 


` - votes, and by whom given, which he intends to prove on such trial; and no 


testimony shall be received of any illegal votes except such as are specified 
in such list. 

(1383) Sec. 44. No statement of the cause of contest shall be rejected, 
nor the proceedings thereon dismissed, by any court before which such 
contest may be brought to trial, for want of form, if the particular cause or 
causes of contest shall be alleged:with such certainty as will sufficiently 
advise the defendant of the particular proceeding or cause for which his 
election is contested. 

(1884) Src. 45. Upon such statement being filed it shall be the duty of. 
the clerk to inform the district judge thereof, who shall give notice and 
order a special term of the district court, to be held at the court-house of 
the proper county, on some day to be named by him, not less than ten nor 
more than twenty days from the date of such notice, to hear and determine 
such contested election. 

(1385) Sec. 46. Said clerk shall also, at the same time, issue a citation 
for the person whose right to the office is contested to appear at the time 
and place specified in said notice, which citation shall be delivered to the 
sheriff, and he served upon the party in persoy, or, if he cannot be found, 
by leaving a copy thereof at the house where he last resided. 

(1386) SEC. 47. The said clerk shall issue subpoenas for witnesses in such 
contested elections at the request of either party, which shall be served by 
the sheriff as other subpoenas, and the district court shall have full power 
to issue attachments to compel the attendance of witnesses who shall have 
been duly subpoenaed to attend, if they fail to do so. . 

(1387) Suc. 48. Said court shall meet at the time and place designated 
to determine such contested election, and shall have all the powers neces- 
sary to the determination thereof. It may adjourn from day to day until 
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such trial is ended, and may also continue said trial, before its commence- 

ment, to”any time not exceeding twenty days, for good cause shown by 
either party upon affidavit, at the costs of the party applying for such con- 
tinuance. 

_ (1388) Src. 49. Such court shall be governed, in the trial and determina- 
tion of such contested election, by the rules of law and evidence governing 
the determination of questions of law and. fact, so far as the same may be 
applicable, and may dismiss the proceedings’ if the statement of the cause 
or causes of contest is insufficient, or for want of prosecution; after hearing 
the proofs and allegations of the parties the court shall pronounce judg- 
ment in the premises, either confirming or annulling and setting aside such 
election, according to the law and right of the case. 

(1389) Szoc. 50. If in any such ease it shall appear that aiiather person 
than the one returned has the highest number of legal votes, said court 
shall declare such person duly elected. 

(1390) Suc. 51. The clerk, sheriff and witnesses shall receive respectively 
the same fees from the party against whom judgment is given as are allowed 
for similar services in the district court. 

(1391) Sze. 52. If the proceedings are dismissed for insufficiency, want 
-. of prosecution, or the election is by the court confirmed, judgment shall be 
rendered against the party contesting such election, for costs, in favor of 
the party whose election was. contested. 

(13892) Sc. 53. If such election is annulled and set aside, judgment for 
costs shall be rendered against the party whose election was contested in 
favor of the party contesting the sanie: 

(1393) SEc. 54. Hach party shall be liable for the costs created by him- 
self to the officers and witnesses entitled thereto, which may be collected 


in the same manner in which, similar costs are collected in the district 
court. 


Of the Election of Delegate in Congress. 


(1394) -SEc. 55. At the general election to be holden on the first Wednes- 
day of September, one thousand eight hundred and sixty-five; there shall be 
elected, under the provisions of this chapter, a delegate to the congress of 
the United States, for the term to commence on the fourth day of March 
next, and thereafter such delegate shall be elected at the general election . 
held next previously to the commencement of his term of office, on the 
fourth day of March next after such election. 

(1395)-Src. 56. In case of a vacancy in the office of delegate in congress 
by death, resignation or otherwise, if it happen four months before any 
general election, the governor may order a special election to fill such 
vacancy; or he may order such vacaticy filled - a any general election after 
the same shall occur. 
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Of the Penalties for Misconduct at Elections, and for PMA ONA of 
certain Provisions of this Chapter. 


' (1396) Sec. 57. If any person shall, directly or indirectly, use any 
threats, menace or force, or any corrupt means or device, at, or previous to, 
any election held pursuant to this chapter, toward any elector, to hinder or 
deter him from voting at such election, or shall attempt, by any means 
whatever, to awe, restrain, hinder or disturb any elector in the free exercise 
of the right of suffrage, he shall, upon conviction thereof, be fined in any 

sum not exceeding five hundred dollars. l 
= (1397) Suc. 58. If any person shall furnish any elector wishing to vote at 
any election held pursuant to the provisions of this chapter, who cannot 
read, with a ticket, such person informing or giving such elector to under- 
stand that it contains a name or names written or printed thereon, for 
whom such person wishes to vote, but that such ticket contains no such 
names, such person shall, upon conviction thereof, be fined in any sum not 
less than fifty nor more than five hundred dollars. 


(1398) Sec. 59. If any person shall defraud any elector at any such elec- 
_tion by deceiving and causing him to vote for a different person for any 
office. than such elector desired or intended to vote for, or shall fraudulently 
attempt to deceive, and cause such elector thus to vote for a different per- 
son for any office than he intended and desired to vote for, such person, 
upon conviction thereof, shall be fined in any sum not less than fifty nor 
more than five hundred dollars. 

(1399) Sec. 60. If any person, not having the legal aua aaun of an 
elector, shall fraudulently vote or Sill fraudulently attempt to vote at any 
election, such person, on conviction thereof, shall be fined in any sum not 
less than twenty nor more than two hundred dollars. 

(1400) Sec. 61. If any elector shall vote more than once at any election, 
or shall knowingly hand in two or more tickets folded together, or shall 
attempt to vote more than once at the same election, he shall, on conviction 
thereof, be fined in any sum not exceeding five hundred dollars. 

(1401) Sec. 62. If any inspector, judge or clerk of any election, while 
acting as such, shall induce or attempt to induce any elector, either by 
menace or reward, or promise thereof, to vote differently from what such 
elector shall desire to vote, such person so offending shall, upon conviction 
thereof, be fined in any sum not less than net nor more than five hundred 
dollars. 

(1402) Sec. 63. If any chairman, judge or clerk of an election shall, 
previous to putting the ballot of any elector in the ballot box, attempt to 
pry into or find out any name or names on such ballot-which shall have 
been handed in by said elector in a folded form; or if any inspector, judge 
or clerk of any election shall open, or suffer the folded ballot of any elector 
which has been handed in to the board of judges to be opened or examined 
into, previous to putting the same into the ballot box; or if any inspector, 
judge or clerk of an election shall make or place any mark or device on 
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any folded ballot which has been handed in to the board of judges by any 
elector, with a view to ascertain the name of any person or persons for 
whom such elector shall have voted at any such election; or if any inspector, 
judge or clerk shall have fraudulently or illegally allowed any elector to 
vote at any election, every such inspector, judge or clerk so offending, 
upon conviction thereof, shall be fined in any sum not less than fifty nor 
more than five hundred dollars.- - 

(1403) SEC. 64. If the secretary of the Territory, or any chairman, jaaire: 
board of judges, supervisor, board of supervisors, clerk of the board of 
supervisors, clerk of an election or clerk of district court on whom any duty - 
is enjoined by this chapter, shall be guilty of any willful neglect of such 
duty, or of any fraudulent or corrupt conduct in the execution of any such 
duty, he or they so offending shall, on conviction thereof, be fined in any 
sum not exceeding two thousand dollars, to which may be added an a 
ment in the county jail not exceeding one year.* 

(1404) Suc. 65. It is hereby-made the duty of thé secretary of the Terri- 
tory, after the expiration of forty days from and after each election fora _ 
delegate to congress, to certify to the governor any and all failures and | 
omissions of the boards of supervisors or clerks of boards of supervisors in 
their respective counties, to comply with the provisions of this chapter, in 

returning or certifying the returns of certificates of any such election to 
the office of the secretary of the Territory, and every such certificate of the 
secretary of the Territory, sealed with the Territorial seal, shall be sufficient 
presumptive evidence of such failure or omission herein specified on the 
part of the board of supervisors or clerk of the board of supervisors in any 
trial or indictment against them or either of them therefor.* 

(1405) Sxc. 66. It shall be the duty of the governor to cause to be pre- 
sented all violations of this chapter, which Phan come to his ii to 
the consideration of the proper grand jury.* 

(1406) Sxc. 67. The term of all officers elected under the provisions of 
this chapter shall expire on the last day of November in the year in which 
such term of office ceases. And the term of all officers elected under such 
provisions, except delegates in congress, shall commence on the first day of _ 
December next after the general election; but all vacancies filled at any 
such election shall commence and terminate according to the exigency of 
such vacancy. 


An Act allowing persons in the Military Service to vote at Elections. 


[Approved November 9, 1864.] . 


(1407) SECTION 1. All legal voters, citizens of this ertor who may 
be in thẹ militar y service of the United States or this Territory, or who 
may be engaged in any campaign against hostile Indians; shall have the 
right to vote at all elections, and for all officers for whom they could 
legally vote in their respective precincts, as’ provided by chapter twenty- 
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four of the civil code of this Territory, and shall not forfeit their residence 
by reason of any absence while engaged in such service or campaign. 

(1408) Src. 2. At nine o’clock in the forenoon, on the day of any elec- 
tion aforesaid, the legal voters aforesaid shall proceed to elect judges and 
an inspector, who shall immediately give public notice of the hour of 
such day, and the place, when and where they will open the polls, and 
they shall appoint two clerks, and shall receive, canvass, and record the 
votes, and conduct the election as nearly as may be in conformity with the 
provisions of the chapter aforesaid ; and shall, in like manner, cause to be 
delivered, within ten days after such election, to the county recorders of ` 
the several counties in which such voters are legally entitled to vote (which 
name of eounty shall be either written or printed on each ballot), a tally 
list, which shall contain the names of each person voted for, and the office 
for which such person was voted for; and a tally of the number of votes 
‘received by each shall be made opposite their respective names, and the 
whole number of votes ‘received by each person shall be expressed in writ- 
ing and figures at the bottom of each tally list aforesaid, which shall be 
certified to be correct by the board, and with the votes cast for such county 
shall be transmitted under seal as aforesaid. 

(1409) Src. 3. The judges of election aforesaid shall have the power to 
cause the arrest of any person who may interfere, or in any way prevent 
any ‘person legally entitled to vote, from casting such vote, or who may in 
any ‘way interrupt the proceedings of such meeting, or who may commit 
any breach of the peace, and detain him in custody (but not depriving him 
of the right to vote if he be a legal voter) until complaint can be made 
against him before the proper officer, and cause him to be tried for the 
offense. Except as herein specified, the elections aforesaid shall be con- 
„ducted as required by chapter twenty-four of the civil code aforesaid. 

Src. 4. This act shall take effect and be in force from and after its pas- 
sage. 


l i An Act fixing the time for holding the General Election for the Territory. 
| [Approved February 16, 1871.] 


(1410) SEcTION 1. There shall be held throughout the Territory, upon 
the: Tuesday after the first Monday of November, A. D. 1872, and every 
two years thereafter, an election for members of the legislative assembly, 
and, such other officers as may be required by law to be chosen at such elec- 
tion, to be called the general election. 

(1411) Sec. 2. All acts or parts of acts in conflict with this act are 
hereby repealed. 

SEc. 3. This act shall take effect and be in force from and after its pas- 
sage. 
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An Act supp:emental to Chapter twenty-four of the Compiled Laws of the Territory of Arizona, concern- 
ing the Registration of Voters. i 


o . [Approved February 9, 1875.) ` 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


QUALIFICATIONS AND DISABILITIES OF ELECTORS. 


(1412) SECTION 1., Every male citizen of the United States, and every 
male citizen of Mexico, who shall have elected to become a citizen of the 
United States under the treaty of peace exchanged and ratified at Queratero 
on the thirtieth day of May, 1848, and the Gadsden treaty of 1854; and 
every male person who shall have-declared on oath before a competent 
court of record his intention to become a citizen of .the United States, and 
shall have taken an oath to support the constitution and government of the 
United States, of the age of twenty-one years, who shall have been a resi- 
dent of the Territory one year next preceding the election, and the county 
or precinct in which he claims his vote, ten days, and whose name is en- 
rolled on the great register of such county, shall be entitled to vote at all 
elections which are now or may be hereafter authorized by law.* 


REGISTRATION OF ELECTORS. 


(1413) Sec. 2. There must be kept in the office of the county recorder 
of each county a great register. . 

(1414) Sec. 3. In the great register, the recorder must, as hereinafter 
provided, enter the names of the qualified electors of the county. 

(1415) Sec. 4. Such entry must show: 

1. The name at length. 

2. The age, omitting fractions of years. 

3. The country of the nativity. 

4, The place of residence, giving the precinct. ` K i 

5. If naturalized, or has declared his intention to become a citizen, the 
time and place of naturalization or of declaring his intention to become a 
citizen, as the case may be.* : n 

6. The date of entry of each person. Each name must be numbered in 
the order of its entry. 

(1416) Sec. 5. No-person’s name must be entered by the recorder unless : 

1. Upon a certificate of registration in another county showing that such - 
registration has been canceled and upon proof by the affidavit of the party 
that he is an elector of the county in which he seeks to be registered. 

2. Upon the return of a registering officer of the county.* 

3. If a naturalized citizen, or has declared his intention to become a citi- 
zen, upon the production of his certificate of naturalization, or of his in- 
tention to become a citizen, as the case may be, or upon his own affidavit of 
its loss, together with the affidavit of a registered voter to the effect that 
the applicant, if a naturalized citizen, or has declared his intention to be- 
come a citizen, has resided in this:Territory for one year next preceding the 
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time of application, and is reported to be a citizen, or has declared his in- 
tention to become a citizen, as the case may be, and that deponent believes 
him to be or to have done so, and proof by the affidavit of the party that he 
is an elector of the county.* 

4. If born in a foreign country, but by his affidavit he states hè became 
a citizen of the United States by virtue of the naturalization of his father 
while he was residing in the United States, and under the age of twenty- 
one years, upon the productiou of a certified copy of his father’s certificate 
of naturalization, or upon such proof of residence and reputed citizenship _ 
as is required by the preceding subdivision, and upon proof by the affidavit 
of the party that he is an elector of the county. 

5. ‘Upon the production and filing of a certified copy of the judgment of 
a district court, or the decision of a probate judge, directing such entry to 
be made. 

6. In other cases, upon the affidavit of the party that he is an elector of 
the county. 

v. In every case the affidavit of the party shall show all the facts required 
to be stated in the entry on the register except the date and number of the 
entry. 

(1417) § SEC. 6. Bas justice of the peace in each county shall be regis- 
tering officers, and shall each keep a roll of electors, on which, and upon 
like proof as is required for entry upon the great register, he must enroll 
the names of electors of the county, making application to him for that ` 
purpose, provided, that in all precincts that are without a qualified justice 
of the peace, “the board of supervisors shall appoint a registering officer 
therefor. * ` 

(1418) SEC. 7. Such enrollment must show the same facts as are ) required 
to be shown by the entry upon the great register. 

(1419) Sec. 8. The recorder or registering officer must, upon every cer- 
tificate of naturalization, or declaration of intention to become a citizen, 
presented to him as evidence of citizenship, or of intention to become a 
citizen, as the case may be, endorse and subscribe a statement of the time 
of presentation and of his action thereon.* 


(1420) Sec. 9. At the end of every month each registering officer must 
return to the county recorder a certified copy of all entries. made upon his 
roll of electors during such month, and all affidavits ‘made for the purpose 
of procuring such enrollment.* 

(1421) Sec. 10. Upon the receipt of such returns the recorder must at 
once enter upon the great register the names contained and the statement 
made in such returns. 

(1422) Sv. 11. The recorder must file and preserve all affidavits returned 
to him by the registering officers, or used before them for the -purpose of 
registration. * 

(1423) Suc. 12. No person must cause himself to be registered or en- 
rolled in one county when his registration in another remains uncanceled. 


*As amended by act of 1877. 
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(1424) Src. .13. There must be left opposite each name in the great 
register a blank for cancellation. Cancellation is made by writing in such 
blank the word “canceled,” and a statement of the reasons therefor. 

(1425) SEC. 14. The recorder must cancel the entry in the following 
cases : | al 

1. At the request of the party registered. 

2, When he knows of the death or of the removal of the person regis- 
tered. 

3. When the nany of the person registered is isšaliy established. 

4. Upon the production of a certified copy of a judgment of felony in 
full force against the person registered. 

5. Upon the production of a certified copy of a judgment directing the 
cancellation to be made. 

6. Upon the certificate of the board of election of any precinct sent up 
with the election returns, stating the death or removal, within their knowl- 
edge, of the person registered. l 

(1426) SEC. 15. Upon the application of the party in person, or in writ- 
ing, the recorder must give him or his agent a certified copy of the entries 
upon the great register relating to such party. 

(1427) Sec. 16. If the recorder refuses to enter the name of any quali- 
fied elector of the county upon the great register, such elector may proceed 
by action in the district court, or before the probate judge of the proper 
county, to compel such entry. . 

(1428) Sec. 17. Any person may proceed by action in the district court, 
or before the probate judge of the proper county, to compel the recorder to 
cancel any entry made on the great register illegally, or that ought to be 
canceled by reason of facts that have occurred subsequent to the time of 
such entry. 

(1429) Sec. 18. In an action under the authority of section fifteen, as 
many persons may join as plaintiffs as have causes of action. í 

(1430) Src. 19. In an action under the authority of section sixteen, the 
recorder and as many persons as there are causes of action against, may be 
joined as defendants. 

(1431) Suc. 20. Costs cannot ie recovered. against the recorder in-any 
action under the authority of this chapter, unless it is alleged in the com- 
plaint and established in the trial, that the recorder knowingly and will- . 
fully violated a plain duty. 

(1432) Sc. 21. Before the first Monday of October, in the year eighteen 
hundred and seventy-six, and in every second year thereafter, each county 
recorder must make out a copy of the entries existing on the great register 
on the preceding Monday. 

(1433) Sec. 22. In such copy, the names must be arranged alphabeti- 
cally according to surnames, and must be numbered consecutively from the 
first to the last name, ‘inclusive. 

(1434) Sec. 23. Within fifteen days after making such list, the recorder 
must have printed a sufficient number of copies thereof to supply each elec- 
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tion precinct in the county with not less than ten copies thereof, and fifty 
additional for every one thousand votes cast in the county at the next pre- - 
ceding election. 

(1435) Sec. 24. The retarder must, as soon as mach copies are printed: 

1. Post one copy in some public place in the court-house. 

2.. Transmit and cause to be delivered not less than five copies to each 
election board in the county. 

3. Preserve five copies in his office for the inspection of the public. 

4. Deliver one copy to each elector of the county applying therefor, until 
the remainder of the editions printed is exhausted. 

(1436) Sec. 25. A certified copy of an uncanceled entry upon the great 
register is prima facie evidence that the person named in the entry is an 
elector of the county. 

(1437) Sec. 26. The county recorder, for each name placed upon the 
great register, and for each certified copy of an entry upon the great regis- 
ter, and the registering officer, foreach name placed upon his roll of electors, 
shall recelve the sum of twenty-five cents, to be paid out of the county 
treasury, which shall be in full payment for all services in connection with 
the registration of any me or for granting any certificate of registra- 
tion.* - 

(1438) Sec. 27. At all elections the polls shall be opened at eight o’clock 
in the morning, and shall continue open until sunset, at which time the 
board of election shall close the polls; provided, that the board of election 
may take a recess of one hour at any time they may think proper during 
the day before three o’clock in the afternoon, but at said recess the ballot- 
box shall not be removed from the room in which any election, may be held, 
nor from the presence of the board of election.* , 

(1439) Sec. 28. The person offering to vote must hand his ballot to the 
inspector or to one of the judges acting as inspector, and announce his 
name and the number affixed to it on the printed copy of the register, if 
his name is thereon. 

(1440) Suc. 29. The inspector, or judge acting as such, must receive the 
ballot, and before depositing it in the ballot-box, must, in an audible tone 
gf voice, announce the name and registered number, if there be one, of the 
person voting. | 

(1441) Sec. 30. If the name is found on the copy of the great register, 
or if the party produces and files with the board an uncanceled certificate 
of registration on the great register of the county, and the vote is not re- 
jected upon a challenge taken, the inspector, or judge acting as such, must, 
in the presence of the board of election, place the ballot, without being 
opened or examined, in the ballot-box. 

' (1442) Sec. 31. When the ballot has been placed in the box, one of the 
judges must write the word “voted” opposite the number of the person on 
the printed copy of the register; or if the person voted on a certificate of 


registration, then upon the face thereof. 


{ 


| *As amended by act of 1877. 


— . r 


CHAP. 24] , 7+ ELECTIONS. 241 


(1443) SEC: 32. Any person offering to vote may be orally challenged by 
any elector of the county upon either or all of the following grounds: 

1. ,That he is not the person whose name appears on the register. 

2. That he has not resided in the Territory six months, and ten days in 
the county or precinct, next preceding the election. 

3. That he has before voted that day. 

Subdivision 4 repealed by act of 1877. 

5. That he has been convicted of a felony and has not been pardoned. 

(1444) Src. 33. No person who shall receive, expect, or offer to receive, 
or pay or promise to pay, contribute, offer, or promise to contribute to 
another, to be paid or used, any money or other valuable thing as a com- 
pensation or reward for the giving or withholding a vote at an election, or 
who shall make any promise to influence the giving or withholding any such 
vote, or shall make or become directly or indirectly interested in any bet or 
wager depending upon the result of any election, shall vote at such election; 
and upon challenge for such cause, the person so challenged, before the 
officers authorized for that purpose. shall receive his vote, shall swear or 
affirm before such officers, that he has not received or offered, does not 
expect to receive, has not paid, offered, or promised to pay, contributed, 
offered or promised to contribute to another to be paid:or used, any money 
or other valuable thing as a compensation or.reward for the giving or with- 
holding a vote at such election, and has not made any promise to influence 
the giving or withholding of any such vote, nor made or become directly-or 
indirectly interested in any bet or wager depending upon the result of PRON 
election. 

(1445) Sec. 34. No person shall approach the polling stand nearer than 
fifty feet for the purpose of electioneering or soliciting votes, or distributing 
tickets at any election, while the polls are open; and it shall be the duty of 
the constable of each precinct to see that this law is enforced; and in case 
no constable be present at the opening of the polls, it shall be the duty of 
the board of judges of election to appoint a special constable for that pur- 
pose, who shall have, during the day of election, all the powers of a peace 
officer duly elected or appointed, and who shall be entitled to receive five 
dollars for his services during the day of election, together with the fees 
allowed by law in cases of arrest, such payment to be made from the 
county treasury as other similar payments are made. 

(1446) Sec. 35. Every person who willfully causes, procures or allows 
himself to be registered in‘the great register of any county, knowing him- — 
self not to be entitled to such registration, is punishable by fine not exceed- 
ing one thousand dollars, or by imprisonment in the county jail not exceed- 
ing one year, or by both. In all cases where, on the trial of a person 
charged with any offense under the provisions of this section, it appears in 
evidence that the accused stands registered in the great register of any 
county without being qualified for such registration, the district court or 
probate judge must order such registration -to be canceled. 


alt BEN; 36. The board of election must, before it adjourns, inclose 
: i ; 
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in a:cover and seal up and direct to the county recorder the copy of the 
great register upon which one of the judges marked the word “voted” ag 
the ballots were received, all certificates of registration received by it, the 
list of the persons challenged, one copy of the list of voters, and one copy 
of the tally list and list attached thereto. 

(1448) Sec. 37. As soon as the returns are canvassed the recorder must ` 
take the copy of the register returned and file it in his office. 

(1449) Sec. 38. All acts and parts of acts in conflict with this act are 
hereby repealed; provided, that the provisions of this act shall in no way 
affect sections 57, 58, 59, 60, 61, 62, 63 and 64 of chapter 24, compiled 
laws of general and special elections. 

‘SEC. 39. This act shall take effect and be in force six months from and 
after its passage. 


An het to amend “An Act supplemental to chapter twenty-four of the Compiled Laws of the Territory 
of Arizona, concerning the Registration of Voters. 
E 


l [Approved February 7, 1877.) 
Be, it enacted by the Legislative Assembly of the Territory of Arizona: 


Sections one to ten inclusive amending sections. 

(1450) Src. 11. No elector shall be registered or have his name placed 
on the great register or roll of electors on the day any general or special 
election is held. 

(1451) Sec. 12. Any county recorder or registering officer, as specified in 
this act, who corruptly, willfully or knowingly enters the name of any per- 
son upon the great register or roll of electors not entitled to registration as 
provided.by the provisions of this act, or the act of which this act is 
amendatory, shall be deemed guilty of a misdemeanor; and upon conviction 
thereof shall be punished by a fine of not less than one hundred dollars, nor 
more than three hundred dollars, or by imprisonment in the county jail for 
a period not less than thirty days nor more than six months, or by both such 
fine and imprisonment. 

(1452) Sec..13. All acts and parts of acts, so far as they conflict with e 
provisions of this act, are hereby repealed. 

‘Src. 14. This act shall take effect and be in force from and after its 


passage. 
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CHAPTER XXV. - 
Of Oficial Oaths and Bonds. 


(1453) SECTION 1. The official oaths of all Territorial and county officers 
required by law to be taken by them, and the official bond so required to 
be given by them, shall be deposited. and filed:in the several offices herein- 
after named, that is to say, the official oath and- bond of the Territorial 
treasurer and attorney-general, in the office of the secretary of the Terri- 
tory. The official oath and bond of the judge of probate, county recorder, 
sheriff, notaries public, justices of the peace and constables, in the office of 
the clerk of the district court of the proper county. The official oath and. 
bond of the county treasurer and clerk of the district court, in the office of 
the county recorder. 

( 1454) Src. 2. A certified copy of any such oath or bond, made hy the 
officer in whose office the same is required by the provisions of this chapter 
to be deposited and filed, shall be prima facie evidence of the contents 
thereof in all courts and places within this Territory. 

(1455) Src. 3. The officer in whose office any such oath or bond is re- 
quired. to be deposited shall-file the same, with the date thereon when the 
same was deposited, and shall carefully keep and preserve the same in his 
office, and not allow it to be taken therefrom ‘except by lawful authority; 
he shall also, in a book to be kept for that purpose, note the time when 
such oath or bond was received and filed by him, with the name of the 
principal and sureties in each bond. 

(1456) Suc. 4. The following form of oath, to be taken by any officer 
elected or appointed in this Territory, shall be deemed to be a sufficient 
oath of. office, when taken and subscribed by such officer, except when some 
other form of oath shall be specially provided by law, that is-to say :` 


TERRITORY OF ARIZONA, COUNTY OF 


I, , do- solemnly swear that I will support the 
constitution of the United States and the laws of this Territory; that I will 
true faith and allegiance bear to the same, and defend them against all 
enemies whatsoever, and that I will faithfully and impartially discharge the 
duties of the office of (name of office), according to the best of my SPER: 
so help me God. 

(1457) Sec. 5. Any person, not an officer, especially appointed by lew to 
discharge any specific duty, or any duty in a fiduciary or other capacity, 
and from whom an oath for the discharge of such duty is required by law, 
may take the form of oath prescribed in the preceding aun when not 
otherwise provided. 

(1458) Src. 6. It shall be the duty of the iiome aani, or other 
officer prosecuting in behalf of the Territory, to prosecute all official bonds 
for any breach thereof; o or the same Maie ordered prosecuted by any court, 
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officer or board authorized by law or officially representing an interest in 
such bond; such bond may be prosecuted in the name of the ‘‘ Territory of 
Arizona,” and when any private person is interested in any such bond he 
may prosecute the same in such name for his nse and benefit, and at his 
own proper cost and expense. . 


- An Act in relation to the filing of Official Oaths and Bond. 
[Approved February 9, 1877.] 


Be ut enacted by the Legislative Assembly of the Territory of Arizona: 


(1459) Section 1. The official oath and bond of the judge of probate, 
sheriff, treasurer, district attorney, surveyor, public administrator, assessor, 
eollector, census marshals, road overseers, notaries public, justice of the 
peace and constable shall be filed in the office of the county recorder, of the 
county in which said officers were elected or appointed. 

(1460) Src. 2. The official oath and bond of the county recorder, and 
the official oaths of the members of the board of supervisors, shall be filed 
in the office of the probate judge of his county. 

(1461 ) Src. 3. The bonds of all county officers shall Be approved before 
filing by the chairman of the board of supervisors. 

(1462) Src. 4. All acts and parts of acts in conflict with the provisions . 
ef this act are hereby repealed. 

Sec. 5. This act shall take effect and be in force from and after its 
passage. 


{ 


E CHAPTER XXVI. 


Of Title to Real Property by Descends 


(1463) Section 1. When any person shall die seized of any lands, tene- 
ments or hereditaments, or of any right thereto, or entitled. to any interest 
therein, i in fee simple, or for the life of another, not having lawfully de- 
vised the same, they shall descend, subject to his debts, in manner fol- 
` lowing: 

1. In equal shares to his children, and to the issue of any deceased child 
by right of representation ; and if there be no child of the intestate living 
at his death, his estate shall descend to all his other lineal descendants ; 
and if all the said descendants are in the same degree of kindred to the intes- 
tate, they shall share the estate equally; otherwise they shall take accord- 
ing to the right of representation ; 

2. If he shall leave no issue, his estate shall descend to his widow during 
her natural life-time, and after her decease, to his father; and if he shall 
leave no issue or widow, his estate shall descend to his father ; 

‘3. If he shall leave no issue, nor widow, nor father, his estate shall de- 
scend in equal shares to his brothers and sisters, and to the children of 
any deceased brother or sister, by right of representation ; provided, that 
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if he shall leave a mother, also, she shall take an equal share with his 
brothers and sisters ; } 

4. If the intestate shall eave no issue, nor widow, nor father, and no 
brother nor sister living at his death, his estate shall descend to his mother, 
to the exclusion of the issue, if any, of deceased brothers or sisters ; 

5. If the intestate shall leave no issue nor widow, and no father, mother, 
-brother nor sister, his estate shall descend to his next of kin in equal de- 
gree ; excepting, that when there are two or more collateral kindred: in 
equal degree, but claiming through different ancestors, those who claim 
through the nearest ancestor shall be preferred to those claiming through 
an ancestor more remote; provided, however ; 

‘6. If any person shall die leaving several children, or leaving one child, 
and the issue of one or more other children, and any such surviving child 
shall die under age, and not having been married, all the estate that came 
to the deceased child by inheritance from such deceased parent shall de- 
scend in equal shares to the other children of the same parent, and to the 
issue of any such other children who shall have.died, by right of represen- 
tation ; 

y. If at the death of such child who shall die under age, and not having 
been married, all the other children of his said parent shall also be dead, 
and any of them shall have left issue, the estate that came to said child by 
inheritance from his said parent shall descend to all the issue of other 
children of the same parent, and if all the said issue are.in the same degree 
of kindred to said child, they shall share the said estate equally; otherwise 
they shall take according to the right of representation ; 

8. If the intestate shall leave a widow and no kindred, wag estate shall 
descend to such widow. ` 

Subdivision 9 repealed by act of 1866. 

(1464) SEC. 2. Every illegitimate child shall be considered as an heir of 
his mother, and shall inherit her estate, in like manner as if born in lawful 
wedlock; but shall not be allowed to claim, as representing his mother, 
any part of the estate of any other kindred, either lineal or collateral. 

- (1465) Suc. 3. If any illegitimate child shall die intestate, without law- 
ful issue, his estate shall descend to his mother; if she be dead, it shall de- 
scend to the relatives of the intestate on the part of the mother, as if the 
intestate had been legitimate. - 

(1466) Sec. 4. When, after the birth of an illegitimate child, his parents 
shall intermarry, and his father shall, after the marriage acknowledge him 
as his child, such child shall be considered as legitimate to all intents and 
purposes. 

(1467) SEC. §. The degrees of kindred shall be computed according to 
the rules of the civil law; and kindred of the half-blood shall inherit 
equally with those of the whole blood in the same degree, unless the in- 
heritance come to the intestate by descent, devise, or gift of some one of 
his ancestors, in which case, all those who are not of the bigod, of such an- 
cestor shall be excluded from such inheritance. 
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(1468) Sec. 6. Any estate, real or personal, that may have been given by 
the ‘intestate in his life-time, as an. advancement to any child or other 
lineal descendant, shall be considered as a part of the estate of the intes- 
tate, so far as it regards the division and distribution thereof among his 
issue, and shall be taken by such child or other descendant toward his share 
of the estate of the.intestate. 

(1469) Sec. 7. If the amount of such advancement shall exceed the share 
of the heir so advanced, he shall be excluded from any further portion, in 
the division and distribution of the estate, but he shall not be required to 
refund any part of such advancement ; and if the amount so received shall 
be less than his share, he shall be entitled to as much more as will give him 
his full share of the estate of the deceased. 

(1470) Src. 8. If such advancement be made in real estate, the value 
thereof shall, for the purposes mentioned. in the preceding section, be con- 
sidered a part of the real estate to be divided; and if it be in personal 
estate, it shall be considered as part of the personal estate ; and if, in either 
case, it shall exceed the share of real or of personal estate, respectively, 
that would have come to the heir so advanced, he shall not refund any 
part of it, but shall receive so much less out of the other part of the estate 
as will make his whole share equal to those of the other heirs who are in 
the same degree with him. 

(1471) Szo. 9. All gifts and grants shall be deemed to have been made 
in'advancement, if they are expressed in the gift or grant to be so made, 
or if charged in writing by the intestate as an advancement, or acknow- 
ledged in writing as such by the child or other descendant. 

(1472) Sec. 10. If the value of the estate so advanced shall be expressed 
in the conveyance, or in the charge thereof made by the intestate, or in the 
acknowledgment of the party receiving it, it shall be considered as of that 
value, in the division and distribution of the estate ; otherwise it shall be 
estimated according to its value when given, as nearly as the same can be 
ascertained. - 

(1473) Suc. 11. If any child or other lineal descendant, so ‘advanced, 
shall die before the intestate, leaving issue, the advancement shall be taken 
into consideration, in the division and distribution of the estate, and the 
amount thereof shall be allowed accordingly by the representatives of the 
heir so advanced, in like manner as if the advancement had been made 
directly to them. : 

(1474) Sec. 12. Nothing in this chapter shall affect the title of a hus- 
band as tenant by thé courtesy, nor that of a widow as tenant in dower, nor 
shall the same affect any limitation of an estate by deed or will. 

| (1475) Suc. 13. Inheritance or succession, “by right of yepresentation,” 
takes place when the descendants of any deceased heir take the same share 
or right in the estate of another person that their parent would have taken 
if living. Posthumous children are considered as, living at the death of 
, their parents. . 
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CHAPTER XXVII. i 


For Securing Liens to Mechanics; Laborers and Others.* 
[Approved December 30, 1885.] 


(1476) Section 1. All artisans, builders, mechanics, lumber merchants, 
and all other persons performing labor or furnishing material for the con- 
struction or repairing of any, building, wharf, or other superstructure, or 
for work done upon any lode or mining claim, shall have a lien on such 
building, wharf, superstructure, lode or mining claim for the labor dong or 
material furnished by each respectively. 

(1477) SEC. 2. Every person wishing to avail himself of the benefits of 
this act shall file in the recorder’s office of the county in which such build- 
ing, wharf, superstructure, lode or mining claim is situated, within ninety 
days after the completion of such building, wharf or superstructure, or 
after such labor has been performed, a just and true account of the de- 
mand due him, after deducting all proper credits and assets, and shall 
verify said account by his own oath or the oath of some other person, and 
shall also file at the same time a correct description of the property to be - 
charged with such lien. If such lien is claimed by a sub-contractor, jour- 
ngyman or other person performing labor or furnishing materials, the ac- 
count aforesaid shall be filed within six days after the work was done or 
materials were furnished by him; and within five days after filing such ac- 
count, as aforesaid, he shall serve a copy thereof on the owner or owners of 
such building, wharf, superstructure or mining claim, ‘or the agent of such 
owners, if the latter reside out of the county-in which such building, wharf 
or superstructure, or other improvements are situated. If such owner does 
not reside within the county, and has no agent therein, service of the copy 
aforesaid may be made by posting the same in a conspicuous place on the 
building, wharf, e E or other work to be charged with such 
lien. 

(1478) SEC. 3. On being served with a notice by a sub-contractor, as 
provided in the last preceding section, the owner of such building, wharf, 
superstructure or other work shall withhold from the contractor, out of the 
first money due to him under the contract, a sufficient sum to cover the 
lien claimed by such sub-contractor, journeyman or other person perform- - 
ing labor or furnishing materials, until the validity thereof shall be ascer- 
tained by a proper legal proceeding, if the same be contested, and, if- so 
- established, the amount thereof shall be a valid offset to its extent in favor 
of the owner against the contractor. But no attachment served on the 
funds in the hands of the owner of such building, wharf, superstructure 
or other work, for claims other than those expressed in this act, shall lie 
against the liens created by this act, nor shall the owners be held or legally 
bound to answer such attachment until all claims under the contract or 
liens by this act ‘shall be first satisfied. 


* This act is inserted in place of chapter XXVII, Howell Code, which has been repealed, 
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(1479) SEC. 4: The land upon which any building or superstructure 
_ shall be erected, together with a convenient space around the same, or so 
much as may be required for the convenient use and occupation of the. 
premises, shall also be subject to the lien created by this act, if at the time 
the work and labor was done, or the materials furnished, the said land be- 
longed to the person who caused the said building, superstructure or other ` 
work to be erected; but if said person owned less than a fee simple estate 
in such lands, then only his interest therein shall be subject to such liens, 
and the liens created by this act shall be preferred to every other lien or 
incumbrance, which shall have been attached upon said property subse- 
quent to the time at which the work was commenced or the materials fur- 
nished; but nothing herein contained shall be construed as impairing any 
valid incumbrance upon the said lands, duly made and recorded before such 
work was commenced. or materials furnished. 

(1480) Sec. 5. The account required to be filed by the second section of 
this act shall specify that it is the intention of the holder thereof to claim 
a lien upon the premises sought to be charged therewith, and it shall be the 
duty of the recorder to file and record such notice and account in a sepa- 
rate book provided for the purpose, and from the time of said filing all 
persons shall be deemed to have notice thereof. 

(1481) Sec. 6. No such lien shall bind any building, wharf, superstruc- 
ture or other work for a longer period than six months after filing the same, 
unless suit be brought in a proper court within that time to enforce the 
same, or, if a credit be given, then within six months after the expiration 
of the credit; but no lien shall be continued in force for a longer time than 
two years from the time the work was completed or the materials furnished 
by any agreement to give credit. 

(1482) Src. 7. Said liens may be enforced by suit:in any court of com- 
petent jurisdiction on setting forth in the complaint the particulars of 
such demand, with a description of the property sought to be charged with 
said lien, and if the same shall be established by the judgment of the court, 
then it shall be the duty of the court to cause a notice to be published for 
at least ten days in some newspaper published in the county, if there be 
one; and if not, then in such mode as the court.shall direct, notifying all 
persons holding or claiming liens on said property to be and appear in said 
court on a day to be therein specified, and to exhibit then and there the 
proof of said liens. - On the day appointed the court shall proceed to hear 
and determine the said claims in a summary way, or may refer the same to 
a referee to ascertain and report upon said liens, and the amount justly due 
thereon; and all liens not so exhibited and proven shall be deemed to be 
waived in favor of those which are so exhibited. On ascertaining the 
whole amount of said liens with which the said property is justly charge- 
able, as hereinbefore provided, the court shall cause said property to be 
sold in satisfaction of said liens and the costs of suit, and if the proceeds 
of said sale shall not be sufficient to satisfy the whole of said liens estab- 
lished as aforesaid, then the same shall be apportioned according to the re- 
epecuye rights of the several parties. 
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(1483) Sec. 8. Nothing herein contained shall be construed to take 
away or affect in any manner any action in which any such contractor, la- 
borer, sub-contractor, or other person performing labor or furnishing 
materials for such building, wharf, superstructure or other work, would 
otherwise have against his employer. 

(1484) Sec. 9. The holders of such liens, filed as aforesaid, on payment 
thereof shall enter satisfaction of the same on record, at request of any one 
interested in the property charged with the lien, within ten days after such 
request, on the payment of costs of such entry; and, on failure to enter such 
satisfaction, shall forfeit-and. pay the party aggrieved the sum of fifty dollars 
per day until such satisfaction shall be entered, to be recorded i in the same 
manner as other debts are recorded. _ 

(1485) Sec. 10. Any mechanic or artisan who shall make, alter or repair 
any article of personal property, at the request of the owner or legal 
possessor of such property, shall have a lien on such property so made, 
altered or repaired for his just and reasonable charges for his work done 
and materials furnished, and may hold and retain possession of the same 
until such just and reasonable charges shall be paid; and if not paid within 
the space of two months after. the work shall be done such mechanic, 
artisan or laborer may proceed to sell such property by him so made, altered. 
or repaired, at public auction, giving twenty days’ public notice of such 
sale, by advertisement in some newspaper published in the county in which 
the work may be done, or if there is no such newspaper, then by posting up 
notices of such sale in three of the most public places in the town or town- 
ship where such work was done, and the proceéds of said sale shall -be 
applied, first, to the discharge of such lien and the costs and expenses of 
keeping and selling such property, and the remainder, if any, shall be paid 
over to the owner thereof. 

(1486) Sc. 11. Nothing contained in this act shall be deemed to apply 
to or affect any lien hereinbefore acquired. 

(1487) Sec. 12. When any person shall make an express contract in 
writing with the owner of any lot or lots in any incorporated city or town, 
to grade or improve the same, or the street in front of and adjoining the 
same, and shall go on and complete the said grading or improving of said 
lot or street adjoining the same, it shall be considered as an improvement 
upon said lot or lots, and the same provisions of this act shall apply thereto . 
as would apply if it were a building erected on said lot or lots. - 

(1488) Sec. 13. When any person shall make an express contract in 
writing with the owner or owners of any lot or lots, in any incorporated city 
or town, or with the person who was at the time of such contract, and had 
been for one year or more next preceding, in the actuat possession of such 
lot or lots by himself or themselves, or tenant or tenants, under boga fide 
claim of ownership, to grade, fill in, build upon or otherwise improve the 
same, and shall go on and complete such grading, filling, building or other 
useful improvement, he shall have a lien upon such lot or lots for the | 
amount contracted to be paid, andall the provisions of this act réspecting the 
mode of recording, securing and enforcing mechanics’ liens shall apply thereto 
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CHAPTER XXVIII. 
Of Wills. 


seized in his own right of any lands, or of any right thereto, or entitled to 
any interest therein, descendible to his heirs, may devise and dispose of the 
same by his last will and testament in writing; and all such estate not dis- 
posed of by the will shall descend as the estate of an intestate, being 
chargeable, in both cases, with the payment of all his debts; and any mar- 
ried woman may devise and dispose of any real or personal property held by 
her, or to which she is entitled in her own right, by her last will and testa- 
ment in writing, and may alter or revoke the same in like manner that a 
person under no disability may do the same. 

(1490) Suc. 2. Every devise of land in any will hereafter ‘made shall be 
construed to convey all the estate of the devisor therein which he could 
lawfully devise, unless it shall ‘clearly appear by the will that the devisor 
intended to convey a less estate. 

l (1491) Sec. 3. Any estate, right or interest in lands, acquired by the tes- 

tator after the making of his will, shall pass thereby in like manner as if 
possessed at the time of making the will, if such shall manifestly appear by 
the will to have been the intention of the testator. 


(1492) Src. 4. Every person of full age and sound mind may, by his last 
will and testament, in writing, bequeath and dispose of all his personal 
estate remaining at his decease, and all his rights thereto and interest 
therein, and all such estate, not disposed of by the will, shall be adminis- 
tered as intestate estate. 


(1493) Sec. 5. No will made within this Territory, pome such nuncupa- 
tive wills as are mentioned in the following section, shall be effectual to 
pass any estate, whether real or personal, nor to change or in any way affect 


the same, unless it be in writing, and signed by the testator, or by some - 


person in his presence, and by his express direction, and attested and sub- 
scribed in the presence of the testator by two or more competent witnesses; 


and if the witnesses are competent at the time of attesting the execution of © 


the will, their subsequent incompetency, from whatever cause it may arise, 
shall not prevent the probate and allowance of the will, if it be otherwise 
satisfactorily proved. 


(1494) ` SEc. 6. Nothing contained herein shall affect the validity of a 


nuncupative will, in which the value of the estate bequeathed shall not ex- 
ceed three hundred dollars, provided the same shall be proved by two com- 


petent witnesses; nor prevent any soldier, being in actual military service, , 
l 


nor any mariner, being on shipboard, from disposing of his wages and other 

personal estate by nuncupative will, as he might heretofore have done. 
(1495) Sec. 7. All beneficial devises, legacies, and gifts whatsoever, 

made or given in any will to a subscribing witness thereto, shall be wholly 


aff 


(1489) Section 1. Every person of full age and sound mind, being 


hm- 


f 
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void, unless there be two ‘other ‘competent subseribing witnesses to the 
same; but a mere charge on the lands of the devisor for the payment of ` 
debts shall not prevent his creditors from being pomiperent witnesses to his 
will. 

(1496) Src. 8. But if such witness to whom any beneficial devise-may 
have been made or given would have been entitled to any share of the estate 
of the testator, in case the will was not established, then so much of the 
share that would have descended or been distributed to such witness as will 
not exceed the devise or bequést made to him in the will shall ‘be saved to 
him, and he may recover the same of the devisees or legatees named 
in the will, in proportion to and out of the parta devised or bequeathed to 
them. 

(1497) Sec. 9. No will nor any part thereof shall be revoked, unless by 
burning, tearing, canceling or obliterating the same, with the intention of 
revoking it, by the testator, or by some person in his presence, and by his 
direction; or by some other will or codicil in writing, executed as pre- 
scribed in this chapter; or by some other writing, signed, attested and sub- 
scribed in the manner provided in this chapter for the execution of a will; 
excepting only that nothing contained in this section shall prevent the 
revocation implied by law from subsequent changes 1 in the condition or cir- 
cumstances of the testator. 

(1498) SEC. 10. Any will in writing, being aed’ in a sealed wrapper, 
and having indorsed thereon the name of the testator and his place of regi- 
dence, and the day when and the person by whom it is delivered, may be 
deposited by the person making the same, or by any person for him, with 
the judge of probate in the county where the testator lives, and the judge | 
of probate shall receive and safely keep such will, and give a certificate of 
the deposit thereof. 

(1499) Sze. 11. Such will shall, during the life-time of the testator, be 
delivered only to himself, or to some person authorized by him by an order 
in writing, duly proved by the oath of a subscribing witness; and after the 
death of the testator, and at the first probate court after notice thereof, it 
shall be publicly opened by the judge of probate, and be retained by him. 

(1500) Sec. 12. The judge of probate shall give notice of such will being 
in his possession, to the executor therein appointed, if there be one, other- 
wise to the persons interested in the provisions of the will; or if the juris- . 
diction: of the case belongs to any other court, such will shall be delivered 
to the executor, or-to some other trusty person, interested in the provisions 
of the same, to be presented for probate in such other court. 

(1501) Sec. 13. No will shall be effectual to pass either real or personal 
estate, unless it shall have been duly proved and allowed in the probate 
court as provided by law, or, on appeal, in the district court or supreme 
court; and the probate of a will of real or personal estate, as above men- 
tioned, shall be conclusive as to its due execution. 

(1502) Sec. 14. ‘When any child shall be born after the making of his 
father’s will, and no provision shall be made therein for him, such child- 
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shall have. the same share in the estate of the testator as if he had died in- 
` testate; and the share of such child shall be assigned to him as provided 
by law i in case of intestate estates, unless it shall be apparent from the will 
that it was the intention of the testator that no provision should be made 
for such child. 

(1503) Sec. 15. When any testator shall omit to provide in his will for 
any of his children, or for the issue of any deceased child, and it shall 
appear that such omission was not intentional, but was made by mistake 
or jaccident, such child, or the issue of such child, shall have the same 
share in the estate of the testator as if he had died intestate, to be assigned 
as provided in the preceding section. 

(1504) Sec. 16. When any share of the estate of a testator shall be 
assigned to a child born after the making of a will, or toa child or the 
issue of’ à child omitted in the will, as hereinbefore mentioned, the same 
shall first be taken from the estate not disposed of by the will, if any; if 
that shall not be sufficient, so much as shall be necessary shall be taken 
from all the devisees or legatees, in proportion to the value of the estate 
they may respectively receive under the will, unless the obvious intention 
of ithe testator, in relation to some specific devise or bequest, or other pro- 
vision of the will would thereby be defeated ; in which case, such specific 
devise, legacy or provision, may be exempted from such apportionment, 
and a different apportionment may be adopted, in the discretion of the 
probate court. 

(1505) SEC. 17. When a device or legacy shall be made to any child or 
other relation of the testator, and the devisee or legatee shall die before the 
testator, leaving i issue who shall survive the testator, such issue shall take 
the estate so given by the will, in the same manner as the devisee or legatee 
would have done if he had survived the testator, unless a different disposi- 
tion shall be made or directed by the will. 

(1506) Src. 18. All the estate of the testator, real and personal, shall 
be liable to be disposed of for the payment of his debts, and the ex- 
penses of administering his estate, and the probate court may make such 
reasonable allowance as may be judged necessary for the expenses of the 
maintenance « of the widow and minor children, or either, constituting the 
family of the testator, out of his personal estate, or the income of his real 
estate, during the progress of the settlement of the estate, but never for a 
longer period than until their shares in the estate shall be assigned to them. 

, (1507) Sec. 19. If the testator shall make provision by his will, or de- 
signate the estate to be appropriated for the payment of his debts, the - 
expenses of administration, or family expenses, they shall be paid accord- 
ing to the provisions of the will, and out of the estate thus appropriated, 
80 far as the same may be sufficient. 

, (1508) Szo. 20. If the provision made by the will, or the estate appro- 
priated, shall not be sufficient to pay the debts, expenses of administration, 
and family expenses, such part of the estate, real or personal, as shall not 
have been disposed of by the will, if any, shall be appropriated according 
tọ the provisions of the law for that purpose. 
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(1509) Sc. 21. The estate, real or personal, given by will to any devi- 
sees or legatees shall be held liable to the payment of the debts, expenses 
of administration, and family expenses, in proportion to the amount of the 
several devises or “legacies, except that specific devises and legacies, and 
the persons to whom they shall be made, may be exempted, if it shall ap- 
pear to the court necessary, in order to carry into effect the intention of 
the testator, if there shall be other sufficient estate. 

(1510) Sec. 22. When the estate given by any will shall be liable for the 
payment of debts and expenses, as mentioned in the preceding section, or 
is liable to be taken to make up the share of a child born after the execu- 
tion of the will, or of a child, or of the issue of a child,not provided for in 
the will as hereinbefore provided, the executor shall have a right to retain 
possession of the same, until such liability shall be settled by order of the 
probate court, and until the devises and legacies so liable ‘shall be accord- 
- ingly assigned by order of such court; and when the same can properly be 
done any devisee or legatee may make his claim to such court to have such 
liability settled, and his devise or legacy assigned to him. 

(1511) Sec. 23. All the devisees and legatees who shall, with the consent 
of the executor or otherwise, have possession of the estate given to them by 
will before such liability shall be settled by the probate court, shall hold 
the same subject to the several liabilities mentioned in the preceding sec- 
tion, and shall be held to contribute. according to their respective liabilities 
to the executor, or to any devisee or legatee from whom the estate dévised 
to him may have been taken for the payment of debts or expenses, or to 
make up the share of a child born after the making of the will, or of a 
child, or the issue of a child, omitted in the will; and the persons who 
may, aS heirs, have received the estate not disposed of by the will as pro- 
vided in this chapter, shall be liable to contribute, in like manner as the 
devisees or legatees. 

(1512) Suc. 24. If any of the persons liable to contribute, according to 
the provisions of the preceding section, shall be insolvent and unable to 
pay his share, the others shall be severally liable for the loss occasioned by 
such insolvency, in proportion to, and to the extent of, the estate they 
may have received ; and, if any of the persons so liable to contribute shall 
die before having pai his share, the claim shall be valid against his estate, 
in the same manner as if it had, been his proper debt. 

(1513) Sec. 25. ‘The probate court may, by decree for that purpose, 
settle the amount of the several liabilities, as provided in the preceding sec- 
tions, and decree how much, and in what manner, each person shall con- 
tribute, and may issue execution as circumstances may require; and the 
claimant ‘may also have a remedy, in any proper action or complaint. 

(1514) Sec. 26. Every will, when proved as provided in this chapter, 
shall have a certificate of such proof indorsed thereon or annexed thereto, 
signed by the judge of probate and attested by his seal, and every will so 
certified, and the record thereof, or a transcript of such record, certified by 
the judge of -probate and attested by his seal, may be read in evidence in 
all courts within this Territory, without further proof. 
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(1515) Src. 27. An attested copy of every will devising lands or any in- 
terest in lands, and of the probate thereof, shall be recorded in the registry 
of deeds of the county in which the lands thereby « devised are situated. 

(1516) Sec. 28. The word ‘‘ executor,” in this and the subsequent 
chapter, shall be construed to include an administrator with the will an- 
nexed.. 

(1512) Sec. 29. Any person owning any real estate or any interest there- 
in, within this Territory, may, by his last will and testament, bequeath the 
same to, his legitimate child or children, or natural child or children, or to 
his child or children by adoption, and to the issue of such child or children, 
during their natural lives, whether such issue be born before the date of 
the execution of such will or afterward ; and in such will may inhibit the 
alienation of such estate during the natural lives of such child or children, 
and of such i issue; and such will, when proved and recorded agreeably to 
the provisions of law, shall have the effect to vest such real estate in ac- 
cordance with the provisions therein contained. 


CHAPTER XXIX. 


Of Probate Courts.* 


[Approved February 14, 1873.] 


(1518) SECTION 1. The probate court of each county shall be a court of 
record, and.shall have a clerk and seal. The said probate court shall have . 
the jurisdiction conferred in this act, and such other jurisdiction as shall 
be conferred by law. 

(1519) Src. 2. Wills shall be proved, letters testamentary or of admin- 
istration shall be granted: 

First. In the county of which the deceased was a resident at or imme- 
diately: previous to his death, in whatever place his death may have hap- 
pened. 

Second. In the county in which he may have died leaving estate therein, 
and. not being a resident of the Territory. 
Third. In the county in which any part of his estate may be, and hav- 
ing died out of the Territory, and not having been a resident thereof at the 

time of his death. 

(1520) Sec. 3. When the estate of the deceased is in more than one 
county, he having died out of the Territory, and not having been a resi- 
dent thereof at the time of his death, or being such non-resident, and 
dying | within the Territory and not leaving estate in the county where he 
died, the probate court of that county in which application is first made 
for letters testamentary shall have exclusive jurisdiction of the settlement 
of the estate.” 

520) Src. 4. Any person having the custody of any will shall, within 


+ ~* This act is inserted in place of chapter XXIX of Howell Code, which it repeals, 
l 
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thirty days after he shall have knowledge of the death of the testator, de- 
liver it into the probate court which has jurisdiction of the case, or to tap 
person named in the will as executor. 

(1522) Suc. 5. Any person named as executor in any will shall, within 
thirty days after the death of the testator, or within thirty days after he- 
has knowledge that he is named executor, present the will, if in his pos- 
session, to the probate court which has jurisdiction. 

(1528) Suc. 6. If he intends to decline the trust, he shall, at the same 
time, file his renunciation in writing. | 

If he shall neglect for thirty days to file his renunciation, such neglect 
shall be equivalent to a renunciation, unless for cause REONE the probate 
court or judge shall extend the time. 

If he intends to accept, he shall present with the will a petition, setting 
forth the facts necessary to give jurisdiction, and when the same are 
known, the names, ages and residence of the heirs and devisees of the de- 
ceased, and the probable value'and character of the property of the estate, 
and praying that the will be admitted to PIPS: and that letters testa- 
mentary be. issued to him. 

If the jurisdictional facts aken, but are not fully set forth i in the peti- 
tion, and the same shall be afterward proved in the course of the adminis- 
tration, the probate of the will and the subsequent proceedings shall not, ` 
on account of such want of jurisdictional averments, be held void. 

(1524) Src. 7. Every person who shall neglect to perform any duties re- 
quired in the preceding sections, without reasonable cause, shall be liable 
to every person interested in the will fòr damages they may sustain in con- 
sequence of such neglect. 

(1525) SEC. 8. Any person named as executor in a will, though the will 
is not in his possession, may present his petition to the probate court 
which has jurisdiction, praying that the person in possession of the will 
may be required to produce it, that it may be admitted to probate, and that 
letters testamentary may be issued to him. 

(1526) SEC. 9. Any person having an interest in the will may, in like 
manner, present a petition praying that it may be required to be produced 
and admitted to probate. 

(1527) Sec. 10. If it be alleged in any petition that any will is in the 
possession of a third person, and the court shall be satisfied that the alle- | 
gation is correct, an order shall be issued and served upon the person hav- 
ing possession of the will, requiring him to produce it at a time to be 
named in the order. 

(1528) Sec. 11. If he has possession of the will, and’neglects or refuses 
to produce it in obedience to the order, he may, by warrant from the court, ` 
be committed to the jail of the county ‘and be kept in close confinement 
until he shall produce the will. 

(1529) Sec. 12. Application for the probate of a will, and for’ ihe issu- 
ance of letters, may be made to the probate judge out of. term time, and 
the probate judge may also, out of term time, issue all necessary orders. 
and writs to enforce the production of any will, 
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He may alsovappoint a special term for the hearing of any such applica- 
tion. | 

(1530) Sec. 13. When any will shall have come into ‘the possession of 
the probate court, the court shall appoint a time for proving it, which shall 
not be less nor more than thirty days, and shall cause notice to be given 
thereof, by publication, not less than once a week, in some newspaper, if 
there i is one printed in the county, or if not, by notices in writing, posted 
in three public places in the county. 

(1531) Src. 14. If the heirs of the testator reside in the county the 
court shall also direct citations to be issued and served upon them to appear 
and contest the probate of the will at the time appointed. 

(1532) Sec. 15. If the will is presented by any other person than the one 
named as executor, or if it is presented by one of several persons named as 
executors in the will, citations shall also be issued and served upon such 
person. or persons, if resident within the county. 

(1533) Sec. 16. The court shall also direct subpoenas to be issued to the 
subscribing witnesses to the will, if they reside in the county. 

(1534) Suc. 17. At the time appointed, or at any time to which the hear- 
ing may be continued, upon proof being made that notice has been given 

as “required in the preceding sections, the court shall proceed to hear the 
testimony to prove the will. 

(1535) Src. 18. Any person interested may appear and contest the will. 

If it appear that there are minors who are interested, or persons residing 
out of the county, the court shall appoint some attorney to represent them. 

(1536) Src. 19. If no person shall appear to contest the probate of a 
will, the court may admit it to probate. on the testimony of one of the 
subscribing witnesses only, if he shall testify that the will was executed, 
in all particulars, as required by law, and that the testator was of sound 
mind at the time of its execution. 

(1537) Sec, 20. If any person appear and contests the will he shall file 
a statement in writing-of the grounds of his or her opposition ; when any 
issue or issues of fact shall be joined in the probate courts, respecting the 
competency of the deceased to make a last will and testament, or respect- 
ing the execution by the deceased of such last will and testament under 
restraint or undue influence or rata uent representation, or for any other 
cause affecting the validity of such will, such issue or issues shall, at the 
request: in writing of either of the parties interested, be tried by a jury to 
be impaneled by the probate court as hereinafter provided ; and if a jury 
trial be not demanded as in this section provided, the said issues shall be 
tried and determined by the probate court ; when a jury trial shall be de- 
manded, a request in writing therefor shall be filed with the clerk of the 
probate court at least three days before the day set for the trial of the 
issues'in the probate court; issue shall be deemed joined by the filing of 
the grounds of opposition as aforesaid with the clerk of the probate court; 
such issue or issues of fact shall be made up and tried in the same manner 
as is or may be provided by law for the trial of issues of fact in other cases, 
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and upon determination of such issue or issues of fact, the jury trying the 
same shall render a special verdict thereon ; and whenever atrial by jury 
of any issue of fact joined in the probate court, in the manner provided in 
this act, shall be demanded in writing as in this section ; provided, it shall 
be the duty of the probate court to cause to be summoned and impaneled a 
jury for the trial of such issue or issues of fact; the trial shall be had as ~ 
in other civil cases, and, upon: determining such issue or issues of fact, 
the jury trying the same shall render a special verdict upon each of the 
issues submitted to them, and the probate court shall proceed to admit 
said will to probate, or not, according to the facts found and the law, and 
a new trial may be had, and also appeal taken ‘from such trial, verdict and 
judgment, as in other civil cases; and the act regulating proceedings in 
civil cases in the courts of justice in this Territory, when not inconsistent 
with or repugnant to the provisions of this act, shall be applicable to and 
govern the practice on trials of issue of fact by jury in the probate court 
provided for in this act. 

(1538) Suc. 21. If the will is contested, all the subscribing witnesses 
who are present in the county and who are of sound mind must be pro- 
duced and examined, and the death, absence or insanity of any of them 
shall he satisfactorily proved to the court. 4 

(1539) Sxc. 22. If none of the subscribing witnesses reside in the county 
at the time appointed for proving the will, the court may admit the tes‘i: 
mony of other witnesses to prove the sanity of the testator and the execu- 
tion of the will; and, as evidence of the execution, it may admit proof of 
the handwriting of the testator and of the subscribing witnesses, or any of 
them. 

(1540) Suc. 23. The testimony of each witness shall be reduced to 
writing and signed by him, and shall be deemed good evidence in any sub- 
sequent contests concerning the validity of the will or the sufficiency of the 
proof thereof, if the witness be dead or has permanently removed from this 
Territory. 

(1541) Sc. 24. If the court shall be satisfied upon the proof taken, or 
from the facts found by the jury, that the will was duly executed, and ‘that 
the testator at the time of the exécution was of sound and disposing mind, 
and not under restraint, undue influence or fraudulent misrepresentation, 
a certificate of the proof and the facts found, signed by the probate judge - 
and attested by the seal of the court, shall be attached to the will. 


(1542) SEC. 25. The will and the certificate of the proof thereof, together 
with the testimony which has been taken, shall be filed by the clerk and 
recorded by him in a book to be provided for the purpose. 

(1543) DEC. 26. The record of the will and the exemplification by the 
clerk, in whose custody it may be, shall be received in evidence and be as 
effectual in all cases as the original would be if proved. 

(1544) Sec. 27. All wills which shall have been duly proved and allowed 
in any State or Territory of the United States, or in -any foreign country, 


State or Territory, may be allowed and recorded in the probate court of the 
17 
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county in which the testator shall have left any estate; provided, it has been 
` executed in conformity with the laws of this Territory or of such foreign 
country, State or Territory. 

(1545) Sec. 28. When a copy of the will, and the probate thereof duly 
authenticated, shall be produced by the executor or by any other person 
interested in the will, the court shall appoint a time of hearing, and a 
notice shall be given in the same manner as in the case of an original will 
for probate. 

(1546) SEC. 29. If, on the hearing, it shall appear to the court that the 
instrument ought to be allowed as the will of the deceased, the authenti- 
cated copy shall be admitted to probate and recorded the same as in case of 
other wills, and the will shall have the same force and effect as if it had been 
originally proved and allowed in the same court. 

It shall be sufficient if it shall appear from the copies referred to in the 
pr eceding section that the will was executed in conformity with the laws of 
this Territory, and was proved and allowed in conformity with the laws of 
the State, Territory, district, foreign country or State, where the same was 
proved and allowed, and that the same was proved and allowed in con- 
formity with the laws last referred to; the copy of the order, decree, judg- 
ment or certificate of the court or officer having jurisdiction of the subject- 
matter, duly authenticated, showing that the will has been proved and 
allowed, shall be prima facie evidence, and also prima facie evidence of 
the death of the testator; but nothing herein shall be so construed as to 
exclude any other legal evidence. 

(1547) Sec. 30. When a will has been admitted to probate, any person 
interested may, at any time within one year after such probate, contest the 
same or the validity of the will. 

For that purpose he shall file in the court, before which the will was 
proved, a petition in writing containing his allegations against the validity 
of the will, or against the sufficiency of the proof, and praying that the 
probate may be revoked. 

(1548) SxEc. 31. Upon the filing of the petition a citation shall be issued 
to the executors who have taken upon them the execution of the will, or to 
the administrators, with the will annexed, and to all the legatees named in 
the will residing in the Territory, or to their guardians if any of them are 
minors, or their personal representatives if any of them are dead, requiring 
them to appear before the court on some day of a regular term therein 
specified, to show cause why the probate of the will should not be revoked. 

(1549) Sec. 32. At the time appointed for showing cause, or at any time 
to which the hearing shall be continued, personal service of the citations 
havi ing been made upon any person named therein, the court shall proceed 
to hear the proofs of the parties. If any devisees or legatees named in the 
will be minors, and have no guardians, the court shall appoint some attor- 
ney to represent them. 

(1350) Src. 33. If upon the hearing of the proofs of the parties the court 
shall decide that the will is for any reason invalid, or that it is not 
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sufficiently proved to have been the. last will of the testator, the probate © 
shall be annulled and revoked. | i 4 

(1551) Sec. 34. Upon the revocation ` oe made, the powers of the 
executor or administrator with the will annexed shall cease; but such 
executor or administrator shall not be liable for any act done i in good faith 
previous to the revocation. 

(1552) Src. 35. The fees and expenses shall be paid by the party con-- 
testing the validity of the will, or the probate if the will or probate be con- 
firmed. 


If the probate be revoked, the party who shall have resisted the revoca- i 3 


tion shall pay the costs and expenses of the proceedings, or the same shall 
be paid out of the property of the deceased as the court shall direct. 

(1553) Src. 36. If no person shall, within one year after the probate, 
contest the same or the validity of a will, the probate of the will shall: be 
conclusive; saving to infants, married women and persons of unsound 
mind a like period of one year after their respective disabilities are re- _ 
moved. - 

(1554) Sec. 37. Whenever any will shall be lost or destroyed by accident 
or design, the probate court shall have power to'take proof of the execu- 
tion and validity of the will, to and establish the same, notice to all persons 
interested having been first given, as prescribed i in ‘regard to proofs of wills 
in other cases. 

All the testimony given shall be reduced to’ writing and signed by the 
witnesses. = 

(1555) Suc. 38. No will shall be allowed to be proved ‘as a lost or 
destroyed will, unless the same shall be proved to have been in existence at — 
the time of the death of the testator, or be shown to have been fraudulently 
destroyed in the life-time of the testator, nor unless its provisions be clearly 
and distinctly proved by at least two creditable witnesses. 

(1556) Sec. 39. When any will shall be established, the provisions 
thereof shall be distinctly stated and certified by the probate judge, under 
his hand and the seal of his court, and the certificate, together with the tes- 
timony upon which it is founded, shall be recorded as other wills are re- 
quired to be recorded, and letters testamentary or of administration, with 
the will annexed, shall be issued thereon, in the same manner as upon wills, 
produced and duly proved. 

(1557) Suc. 40. If, before or during the pendency of. an application to 
prove a lost or destroyed will, letters of administration be granted on the 
estate of the testator, or letters testamentary of any previous will of the 
testator be granted, the court shall have authority to restrain the adminis- 
trators or executors so appointed from any acts or proceedings which would 


be injurious to the legatees or devisees claiming under the lost or destr oyed 
will. 
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Letters Testamentary and of Administration, and Bonds of Executors and 
Administrators. 


(1588) Sec: 41. When any will shall have been proved and allowed, the 
probate court shall issue letters thereon to the persons named in the will as 
executors, who are competent to discharge the trust, and who shall appear 
and qualify. 

(1559) SEC. 42. No person shall be deemed competent to serve as executor 
who, at the time the will is proved, shall be: 

First. Under the age of twenty-one years, except surviving husband or 
widow. 

- Second. Who shall be convicted of an infamous crime; or, 

Third. Who, upon proof, shall be adjudged by the court incompetent to 
execute the duties of the trust by reason of drunkenness, improvidence or 
want of understanding or integrity. 

If any such person be named as the sole executor in any will, or if all the 


` persons named as executors are incompetent, or shall renounce or fail to 


apply for letters, or to appear and qualify, letters of administration, with 
the will annexed, shall be issued. 

(1560) Src. 43. Any person interested in a will may file objections, in 
writing, to the granting of letters testamentary to the persons named as 
executors, or any of them, and objections shall be heard and determined by 
the court. l 

(1561) Sec. 44. When an unmarried woman who shall have been ap- 
pointed executrix shall marry, her marriage shall extinguish her authority. 

Where a married woman is nominated as executrix, she may be appointed ` 
and serve‘ in every respect as if she were a femme sole. 

(1562) Src. 45. No executor of an executor shall, as such, be authorized 

to administer on the estate of the first testator ; but, on the death of the 
sole or surviving executor of any last will, letters of administration, with 
the will annexed, of the estate of the first testator left unadministered, 
shall be issued. 
_ (1563) Sxc. 46. When a person under the age of twenty-one years shall 
. be named executor, letters of administration, with the will annexed, shall 
be granted during the minority of the executor, unless there is another 
executor who shall accept the trust and qualify; in which case the executor 
who shall accept the trust and qualify shall have letters testamentary, and 
shall administer the estate until the minor shall arrive at full age, when he 
may be admitted as joint executor. ; 


(1564) Src. 47. When all the executors named shall not be appointed by 
the court, such as are appointed shall have the same authority to perform 
every act and discharge every trust required by the will, and their acts 
shall be as. effectual for every purpose as if all were appointed and should 
act together. a 

Where there are two executors or administrators, the acts of one alone 
shall be effectual if the other is absent from the Territory, or for any cause 
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is laboring under any legal disability from serving, or if he should have 
given his co-executor or co-administrator authority under seal; to act alone 
or for both, and when there are more than two executors or administrators 
the act of a majority shall be sufficient. - 

(1565) Sec. 48. Administrators, with the will annexed, shall have the 
same authority as the executor named in the will would have had, and 
their acts shall be as effectual for every purpose. 

(1566) Sec. 49. Letters testamentary and of administration, with the 
will annexed, shall be _signed by the clerk, and be under the seal of the 
court. 

(1567) Sec. 50. Letters testamentary may b be in substantially the follow- 
ing form: 


TERRITORY OF ARIZONA, COUNTY OF 


The last will of A. B., deceased, a copy of which is hereto annexed, 
having been proved and recorded in the probate‘ court of the county of 
, C. D., who is named therein, is hereby appointed executor. 


Witness: G. H., clerk of the probate court of the county of , 
with the seal of the court affixed the day of , 
A. D. 18. . l 
[ Seal. | By order of the Court G. H., Clerk. 


(1568) SEC. 51. Letters of administration, with the will annexed, may 
be substantially ih the following form: 


TERRITORY OF ARIZONA, COUNTY OF 


The last will of A. B., deceased, a copy of which is hereto annexed, hav- 
ing been proved and recorded in the probate court of the county of , 
and there being no executor named in the will (or as the case may be), C 
D. is heteby appointed administrator with the will annexed. . - 

Witness: G. H., clerk of the probate court of the county of , 


with the seal of the court affixed, the day of , 
A. D.18 . 
By order of the Court,. G. H., Clerk. 


(1569) Sec. 52. Administration of the estate of a person dying intestate. 
shall be granted to some one or more of the persons hereinafter mentioned, 
and they shall be respectively entitled in the following order: 

First, The surviving husband or wife, or such person as he or she may: 
request to have appointed. 

Second. The children. 

Third. The father or mother. 

Fourth. The brothers. 

Fifth. The sisters. 

Sizth. The grandchildren, 
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Seventh. Any other of the kindred entitled to share in the distribution 
of the estate. 

Eighth. The creditors. 

Ninth. Any of the kindred not above enumerated within the fourth de- 
~ gree of ‘consanguinity. 

Tenth. The public administrator. 

Eleventh. Any person or persons legally competent;. provided, that when 
there was any partnership existing between the intestate at the time of his 
death and any other person, the surviving partner shall in no case be ap- 
pointed administrator of the estate of such intestate: 

(1570) Src. 53. When there shall be several persons claiming and equally 
entitled to the administration, males shall be preferred to females, and 
relatives of the whole blood to those of half blood. 

(1571) Sec. 54. When there are several persons equally entitled to the 
administration the court may, in its discretion, grant letters to one or more 
of them. 

(1572) SEC. 55. No person shall be entitled to letters of administration - 
who shall be, 

First. Under the age of f twenty-one years, except a surviving husband or 
widow. 

Second. Who shall have been convicted of any infamous crime; or, 

Third. Who, upon proof, shall be adjudged by the court incompetent 
to execute the duties of the trust by reason of drunkenness, improvidence, 
or want oï integrity or understanding. 

(1573) Sec. 56. When any unmarried woman who shall have been ap- 
pointed administratrix shall marry, her marriage shall extinguish her au- 
thority. A married woman shall not be appointed administratr ix, Admin- 

istration shall not be granted to any person at the request of a married 
woman. 

(1574) Sec. 57. If any person entitled to administration shall be a 
minor, administration shall be granted to his or -to her guardian if com- 
petent. 

(1575) Src. 58. Applications for letters of administration shall be made 
by petition in writing, signed by the applicant, or his counsel, and filed 
with the clerk of the court. The petition must state the facts essential to 
give the court jurisdiction of the case, and when the same is known to the 
administrator he shall state the names, ages and residence of the heirs,of 
the deceased, and the value and character of the property. If the juris- 
dictional facts existed, but are not fully set forth in the petition, and the 
same shall be afterward proved in the cause of administration, the decree 
of administration and the subsequent proceedings shall not, on account of 
_ such want of jurisdictional averments, be held void. 

_ (1576) SEc. 59. Letters of administration shall only be granted at a 
regular term of the court or at special term appointed by the judge for the 
hearing of the application. 

oon ) Suc. 60. When any petition praying for letters of administration 
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has been filed, tlie clerk shall give notice thereof, by causing notices to be 
posted in at least three public places in the county, one of which shall be - 
at the place where the court is held. The notice shall state the name of 
the deceased, the name of the applicant, and the term of the court at 
which the application will be heard. 

Such notice shall be given at least ten days before the ETA 

(1578) Sec. 61. Any person interested may contest the application by 
filing a written opposition thereto, on the ground of the incompetency of 
the applicant, or may assert his own rights to the administration, and pray 
that letters be issued to himself, after proper petition filed and due notice 
given. 

(1579) Src. 62. On the hearing, it being first proved that notice has 
been given according to law, the court shall proceed to hear the allegations 
and proof of the parties, and to order the issuance of letters of administra- 
tion as the case may require. 

(1580) Sec. 63. An entry in the minutes of the court that proof was 
made that notice had been given according to law shall be conclusive evi- 
dence of the fact of such notice. 

(1581) Sec. 64. Letters of administration may be granted to any appli 
cant, though it appears that there are other persons having better rights to 
the administration, when such persons fail to appear and claim the issuance 
of letters to themselves. 

(1582) Sec. 65. Before letters of administration shall be granted on the 
estate of any person who is represented to have died intestate, the fact.of 
his dying intestate shall be proved by the testimony of the applicant, and 
the court may also examine any other person concerning the time, place 
and manner of the death, the place of his residence at the time of his 
death, the value and character of his property, and whether or not the de- 
ceased left any will, and may compel any person to attend as a witness for 
that purpose. 

(1583) Sec. 66. Admifiistration may be granted to one or more compe- 
tent persons, although not entitled to the. same, at the request of the per- 
son entitled. ‘The request shall be in writing, and shall be filed in the 
court. When the person entitled is a non-resident of the Territory, affi- 
davits or depositions, taken ez parte, before any officer authorized by the 
laws of this Territory to take acknowledgments and administer oaths out 
of this Territory, may be received as prima facie evidence of the identity 
of the party, if free from reasonable suspicion, and the fact be established 
to the satisfaction of the court. 

(1584) Src. 67. When letters.of administration have been granted to 
any other person than the surviving husband or wife, the child, the father, 
mother, brother or sister of the intestate, any one of them may obtain the 
revocation of the letters, and shall be entitled to the administration, by 
presenting to the probate court a petition praying the revocation, and that 
letters of administration may be issued to him or her. 

(1585) Sec. 68. When any such pene is filed, the clerk shal] issue a 
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citation to the administrator, to appear and answer the petition at the next 
regular term of the court, or at any special term that may be appointed by 
the judge. 

(1586) Src. 69. At the time appointed, the citation having been duly 
served and returned, the court shall proceed to hear the allegations and 
proofs of the parties, and if the right of the applicant is established, and- 
the court shall deem it for the interest of the estate, and he or she be com- 
petent, letters of administration shall be granted to the applicant, and the 
letters of the former administrator be revoked. 

(1587) Src. 70. The surviving husband or wife, where letters of admin-- 
istration have been granted to a child, to the father, to a brother, or to a 
sister of the intestate, or any of such relatives, when letters have been 
granted to any other of them, may,assert his or her prior right and obtain 
letters of administration, and have the letters before granted revoked in the 
manner prescribed in the three preceding sections. 

(1588) Sec. 71. Letters of administration shall be signed by the clerk, 
and be under the seal of the court, and may be in substantially the follow- 
ing form: 

TERRITORY OF ARIZONA, COUNTY OF 
C. D. is hereby appointed administrator of the estate of A. B., deaet 


p 


Wi itness : G. H., clerk of the probate court of the county of : 
A with the seal of the court affixed, the dayof > , 
-| A. D. 18 l 


| By order of the Court, 

[SEAL. ] G. H., Clerk. ` 
(1589) Sec. 72. Before letters testamentary, or of administration, shall 
be issued to the executor or administrator, he shall take and subscribe an 
oath or affirmation before any officer authorized to administer oaths, that 
he will perform, according to law, the duties of executor or administrator; 
such oath shall be attached to the letters; all letters testamentary and of 
administration issued to, and all bonds executed bY, executors or adminis- 
tr. ators, with the affidavits and certificate thereon, as provided for in this 
act, shall be forthwith recorded by the clerk of the court having jurisdic- 
tion of the estate, respectively, in a book to be kept by him in his office for 
that purpose, and the said records and duly certified copies taken therefrom . 
shall have the same force and effect in all cases whatsoever as the original 
papers would have. 
(1590) Src. 73. Every person to whom letters testamentary or of admin- 
istration shall have been directed to issue shall, before receiving the letters, 
execute a bond to the Territory of Arizona, with two or more sufficient 
sureties, to be approved by the probate judge; in form, the bond shall be- 
joint and several, and the penalty shall not be less than twice the value of 
the per sonal property belonging to the estate, which value shall be ascer- 
tained by the probate judge, by the examination on oath of the party 
applying, and of any other persons he may think proper to examine; the 
probate judge shall require an additional bond, whenever the sale of any 
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real estate belonging i an estate is adi by him. The bond shall be 
conditioned that the executor or administrator shall faithfully ;execute the 
duties of the trust according to law; he shall also require bond and suffi- 
cient surety for the annual rents, issues and profits of all real estate in his 
charge as such executor or administrator, to be approved by the probate 
judge. 

(1591) SEC. 74. “When two or more persons shall be appointed executors 
or administrators, the probate judge shall take a separate bond from each 
oi them. 

- (1592) Sec. 75. The bond shall not be void upon the first recovery, but 
may be sued upon fròm time to time by any person aggrieved in his own 
name until the whole penalty is exhausted. 

(1593) Src. 76. In all caseswwhere bonds are required by this act, the sure- 
ties must justify on oath before some officer authorized to administer oaths 
to the effect that they are householders or freeholders, residents within the 
Territory, and worth the amount justified to over and above their debts and 
liabilities, exclusive of property exempt from execution; such justification 
shall be in writing signed by persons justifying, and certified to by the 
officer who takes the same, and attached to and filed with the bond; when- 
ever the penal sum of the bond amounts to more than two thousand dollars, 
the sureties may be allowed to become liable for portions of said penal sum, 
making in the aggregate the whole penal sum of the bond. Before the 
probate judge approves any bond required by said: act, he may of his own 
motion, or at any time after the approval of such bond, upon the motion of 
_ any person interested in said estate, Supported by affidavit, that any one 

or all of such securities are not worth as much as they have justified to, 
order a citation to issue, requiring such security or securities to appear 
before him, at a particular time and place, to testify touching his or their 
property, and its value, and the judge shall, at the time such citation is 
issued, cause a notice to be issued to the executor or administrator, and re- 
quiting his appearance at*the return of said citation. Upon the return of 
the citation, the judge may swear the securities and such witnesses as may 
be produced, touching the property of such securities and its value, and if, 
upon such investigation, the judge is satisfied that.the bond is insufficient, 
he may require sufficient additional security, within such time as may be 
reasonable, not less than five days. . 

If sufficient security is not given within the time fixed by the judge’s 
order, the right of such executor or administrator to the administration 
shall cease, and the person next entitled to the administration on the estate, 
who will execute a sufficient bond, shall be appointed the administrator. 

(1594) Suc. 77. When it is expressly provided in the will of a testator 
that no bond shall be required of the executor, letters testamentary may 
issue, and sales of real estate be made and confirmed, without any bond ` 
having been given; but an executor, to whom letters have been issued 
without bond may,.at any time afterward, whenever it may be shown from 
any cause to be necessary or proper, be reaped to appear and file a bond, 
as in other cases. ? 
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(1595) Src. 78. Whenever any person interested in any estate shall dis- 
cover that the sureties of any executor or administrator have become or are 
becoming insolvent, that they have removed, or are about to remove, from 
the Territory, or that, from any other cause, the bond is insufficient, he 
may apply by petition to the probate judge and require that further neues 
be given. ~ 

(1596) SEC. 79. If the probate judge shall be satisfied that the matter 
requires investigation, a citation shall be issued to the executor or adminis- 
trator, requiring him to appear, at a time and place to be therein specified, 
to show cause why he should not give further security. The citation shall 
be served personally on the executor or administrator, at least ten days 
before the return day. If he shall have absconded, or cannot be found, it 
may be served by leaving a copy of it at his last place of residence. 

(1597) Sc. 80. On the return of the citation, or at such other time as 
the judge shall appoint, he shall proceed to hear the proofs and allegations 
of the parties. If it shall satisfactorily appear that the security is from any 
cause insufficient, he may make an order requiring the executor or admin- 
istrator to_ give further security, or to file a new bond in the usual form, 
within a reasonable time, not exceeding ten days. 

(1598) Sec. 81. If the executor or administrator neglect to comply with 
the order within the time prescribed, the judge shall, by order, revoke his 
letters, and his authority shall thereupon cease. 

(1599) Sec. 82. When a petition i is ‘presented praying that an executor 
or administrator be required to give further security, and when it shall also 
be alleged on oath or affirmation that the executor or administrator is wast- 
ing the property of the estate, the judge may, by order, suspend his powers 
until the matter can be heard and determined. 

(1600) Sec. 83. When it shall come to his knowledge that the bond of 
any executor or administrator is, from any cause, insufficient, it shall be the 
duty of the probate judge, without any application, to cause him to be cited 
to appear and show cause why he should not give further security, and to 
proceed thereon as upon the application of any person interested. 

(1601) Sec. 84. When either or all of the sureties of any executor or ad- 
ministrator shall desire to be released from responsibility, on account of his 
future acts, they may make application to the probate court or judge for 
relief, and the court or judge shall cause a citation to the executor or ad- 
- ministrator to be issued, requiring him to appear at a time and place to be 
therein specified, and to give other security, which citation shall be served 
personally. If he has absconded, or if he has left or removed from the 
Territory, or if he cannot be found after due diligence and inquiry, service 
may be made by leaving a copy at his last place of residence, if the same 
can be ascertained, and if the same cannot be ascertained, then by such pub- 
lication as the court or probate judge may order. 

(1602) SEc. 85.. If new sureties be given to the satisfaction of the judge, 
he may thereupon make an order that the surety or sureties who applied for 
relief shall not be liable, on their bond, for any subsequent act, default or 
misconduct of the executor or administrator. 


eee 


CHAP. 29] - PROBATE COURTS. - . 267 


(1603) Sec. 86. If the executor or administrator neglect or refuse to give 
new sureties to the satisfaction of the judge, on the return of the citation, 
or within such reasonable time as the judge shall allow, not exceeding five 
days, he shall by order revoke the letters granted. 

(1604) SEc. 87. The applications, authorized by the. nine preceding sec- _ 
tions of this chapter, may be heard and determined out of term-time. All 
orders made therein shall be entered upon the minutes of the court. 

(1605) Sec. 88. When there shall be a delay in granting letters testa- 
mentary or of administration’ from any cause,.or when such letters shall 
have been granted irregularly, or no sufficient bond shall have been filed as_ 
required by law, or when no application shall have been made for such let- 
ters, the probate judge shall appoint a special administrator to collect and 
take charge of the estate of the deceased, in whatever county or counties 
the same may be found, and to exercise such other powers as may be neces- 
sary for the preservation of the estate ; or he may direct the public admin- 
istrator of his county to take charge of the estate. 

(1606) Sec. 89. The appointment may be made out of term-time, and 
without notice, and shall be made by entry upon the minutes of the court, 
which entry shall specify the powers to be exercised by the administrator. 
Upon such order being entered, and after the person appointed has given 
bond, the clerk shall issue letters of administration to such person, in con- 
formity with the order. 

(1607) Sec. 90. In making the appointment of a special administrator, 
the probate judge shall give preference to the person or persons entitled to 
letters testamentary or of administration. But no appeal -shall be allowed 
from the appointment. 

(1608) Sec. 91. Before any letters shall issue to any special adminis- 
trator, he shall give bond in such sum as the probate judge may direct, 
with sureties to the satisfaction of said judge, conditioned for the faithful 
performance of his duties. . 

(1609) Sec. 92. The special administrator shall collect and preserve for 
the executor or administrator, all the goods, chattels, debts and effects of 
the deceased, all incomes, rents, issues and profits, claims and demands of 
the estate, shall take the charge and management of, enter upon, and pre- 
serve from damage, waste and injury, the real estate, and for any such and 
all necessary purposes, may commence and maintain, or defend suits and — 
other legal proceedings as an administrator; he may sell such perishable 
property as the probate court may order to be sold, and may exercise such 
other powers as may have been conferred upon him by his appointment, 
but in no case shall he be liable to an action by any creditor on a claim 
against the deceased. _ 

(1610) SEc. 93. When letters testamentary or of administration on the 
estate of the deceased have beer granted, the powers of the special admin- © 
istrator shall cease, and he shall forthwith deliver to the executor or 
administrator all the property and effects of the deceased in his hands; 
and the executor or administrator may be permitted to prosecute to final 
judgment any suit commenced by the special administrator. 
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(1611) SEC. 94, The special administrator shall also render an account, 
on oath; of his proceedings, in like manner as other administrators are re- 
quired to do. 

(1612) Src. 95. Whenever an executor or administrator shall die, or hig 
letters be revoked, and the circumstances of the estate require the imme- 
diate | appointment of an administrator, the probate judge may appoint à 
special administrator as provided in the preceding sections. 

(1613) Sec. 96. In case any one of several executors or administrators, 
to whom letters shall have been granted, shall, die, become lunatic, be con- 
victed of an infamous offense, or otherwise become incapable of executing 
the trust, or, in case the letters testamentary or of administration shall be 
revoked or annulled according to law, with respect to any one executor or 
administrator, the remaining executor or administrator shall proceed and 
complete the execution of the will or administration. 

(1614) Serco. 97. If all such executors or administrators shall die or þe- 
come incapable, or the power and authority of all of them shall be revoked, 
according to law, the probate court shall issue letters of administration, 
with the will annexed, or otherwise, to the widow or next of kin or others, 
in the same manner as is directed in relation to original letters of adminis- 
tration. The administrator so appointed shall give bond in like penalty, 
with like sureties and conditions, as hereinbefore required of administrators, 
and shall have like power and authority. 

(1615) Sec. 98. If, after granting letters of administration on the ground 
of intestacy, a will of the deceased shall be duly proved and allowed by the 
court, the letters of administration shall be revoked, and the power of the 
administrator shall cease, and he shall render an account of his administra- 
tion within such time as the court shall direct. 

(1616) Src. 99. In such case the executor of the ` will, or the adminis- 
trator with the will annexed, shall be entitled to demand, sue for and col- 
lect all the rights, goods, chattels and effects of the deceased remaining 
unadministered, and may be admitted to prosecute to final judgment any 
suit commienced by the administrator before the revocation of his letters of 
administration. 

(1617) Sxc. 100. Any executor or administrator may, at any time, by 
writing, filed in the probate court, resign his appointment, having first set- 
tled his accounts and delivered up all the estate to such person as the court 
shall appoint; provided, if by reason of any delays in such settlement and 
delivering up of the estate, or for any other cause, the circumstances of 
the estate or the rights of those interested in the estate shall, in the opinion 
of the court, require it, the court may, at any time before such settlement 
of accounts and delivering up of the estate shall have been completed, re- 
voke the powers or the letters testamentary or of administration of such 
executor or administrator, and appoint in his stead an administrator, 
either special or general, as the case may require, and in the same manner 
as is directed in relation to original letters of administration. The liabil- 
ity of the out-going executor or administrator, or of the sureties on his 
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bond, shall not be in any manner discharged, released or affected by such 
appointment of a -special or general administrator in his stead. 

(1618) Sxc. 101. All acts of an administrator as such, before the revoca- 
tion of his letters testamentary, or of administration, shall be as valid to 
all intents and purposes as if such executor or administrator had continued 
lawfully to execute the duties of his trust. 

(1619) Sec. 102. A transcript from the minutes of the court showing 
the appointment of any person as executor or administrator, together with 
the certificate of the clerk under his hand and the seal of his court, that 
such person has given bond and been qualified, and that letters testamen- 
tary or of administration have been issued to] him, and have not been re- 
voked, shall have the same effect in evidence as the letters themselves. 

(1620) Sec. 103. No probate court shall admit to probate any will, or 
grant letters testamentary or of administration in any case where the judge 
of such court shall be interested as next of kin to the deceased, or as a lega- 
tee or devisee under the will,-or when he shall be named as executor or 
trustee in the will, or shall be in any manner interested or disqualified from ` 
acting. 

(1621) Sec. 104. When the probate court of any county shall be pre- 
cluded from admitting to probate a will, or granting letters testamentary 
or of administration, from any of the causes mentioned in the preceding 
section, the will may be proved and letters testamentary or of administra- 
tion may be granted, and all proceedings, necessary thereto or consequent 
thereon may be had in the probate court of an adjoining county, and the - 
probate judge and probate court of stich adjoining county shall be vested 
with as full and complete power, authority and jurisdiction in the premises 
as would pertain to them if the testator or intestate had been a resident of 
such adjoining county at the time of his death, and shall retain sundae: 
tion in all subsequent proceedings in relation to the estate. 


Of the Inventory and Collection of the Effects of Deceased Persons. 


(1622) Sec. 105. Every executor or administrator shall make and return 
to the court, at its first term after his appointment, a true inventory and 
appraisement of all the estate of the deceased which shall have come to his 
possession or knowledge. 

(1623) Src. 106. For the purpose of making the appraisement, the pro- ' 
baté judge shall appoint three disinterested persons, any two of whom may 
act, and who shall be entitled to receive a reasonable compensation for their 
services, to be allowed by the court; their compensation as allowed shall be 
in the form of a bill of items of their services, which shall be sworn to by 
them and filed with the inventory, and which shall not exceed three dollars 
per day; if any part of the estate shall be in another county than that in 
which letters are issued, appraisers thereof may be appointed, either by the 
probate judge having jurisdiction of the case, or by the probate judge of 
such county. 
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(1624) Src. 107. Before proceeding to the execution of their duty, the 
appraisers, before any officers authorized to administer oaths, shall take 
and subscribe an oath, to be attached to the inventory, that they will 

-truly,| honestly and impartially appraise the property which shall be exhib- 

ited to them according to the best of their knowledge and ability. They 
shall then proceed to estimate and appraise the property; each article shall 
be set down separately, with the value thereof in dollars and cents in fig- 
ures opposite to the articles respectively. The inventory shall contain all 
the estate of the deceased, real and personal, a statement of all debts, part- 
nerships and other interests, bonds, mortgages, notes and other securities 
for the payment of money belonging to the deceased, specifying the name 
of the debtor in each security, the date, the sum originally payable, the in- 
dorsements thereon, if any, with their dates, and the sum which, in the 
judgment of the appraisers, may be collectible on each debt, interest or se- 
curity. The inventory shall show, so far as the same can be ascertained 
by the executor or the administrator, what portion of the property is com- 
munity property, and what portion is the separate property of the de- 
ceased. 

(1625) SxEc. 108. The inv entory shall also contain an account of all 
moneys belonging to the deceased which shall have come to ‘the hands of 
the executor or administrator, and if none shall have come to his hands the 
fact shall be so stated in the inventory; if the whole estate consists of 
“money there need be no appraisement, but an inventory shall be made and 
returned as in other cases. 

(1626) Src. 109. The naming any person executor in a will shall not 
operate as a discharge from any just claim which the testator had against 
the executor, but the claim shall be included in the inventory, and the 
executor shall be liable for the same, as for so much money in his hands at 
the time the debt or demand becomes due. 

(1627) Src. 110. The discharge or bequest in a will of any debt or 
demand of the testator against any executor named in his will, or against 
any ather person, shall not be valid against the creditors of the deceased, 
but shall be construed only as a specific bequest of such debt or demand; 
and the amount thereof shall be included in the inventory, and shall, if 
necessary, be applied in the payment of his debts. If not necessary for 
that purpose, it shall be padd in the same manner and proportion as other 
specific legacies. 

(1628) Sec. 111. The A shall be signed by the appraisers, and 
the executor or administrator shall take and sabaoiibe an oath before the pro- 
bate judge, or the clerk of the court, or any officer authorized to administer 
oaths, that the inventory contains a true statement of all the estate of the 
deceased which has come to his knowledge and possession, and particularly 
of all money belonging to the deceased, and of all just claims of the deceased 
against the executor or administrator. The oath shall be madres upon, 
or annexed to, the inventory. | 

(1629) Src. 112. If any executor or administrator shall neglect or refuse 
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to return the inventory within the time prescribed, or within such further 
time, not exceeding two months, as the court shall, for reasqnable cause, 
allow, the court shall revoke the letters testamentary or of administration, 
and the executor or administrator shall be liable on his bond for any injury 
~ sustained by the estate by his neglect. 

(1630) Sec. 113. Whenever property not eee | in any inventory 
that shall have been made shall come to the possession or knowledge of an 
executor or administrator, he shall cause the same to be appraised in the 
manner prescribed in this chapter, and an inventory to be returned within 
two months after the discovery thereof; and the making of such inventory 
may be enforced, after notice, by attachment or removal from office. 

(1631) Sec. 114. The executor or administrator shall have a right to the 
possession of all the real as well as personal estate of the deceased, and may 
reccive the rents and profits of the- real estate, until the estate shall be set- 
tled, or until delivered over by order of the court or probate judge. l 

(1632) Sec. 115. The personal estate of the deceased, which shall come 
into the hands of the executor or administrator, shall be first chargeable 
with the payment of the debts and expenses, and if the goods, chattels, 
rights and credits, in the hands of the executor or administrator, shall not 
be sufficient to pay the debts of deceased, and the expenses of administra- 
tion, and the allowances to the family of the deceased, the whole of the real * 
estate may be sold for that purpose by the executor or administrator, in the 
manner prescribed by this act. 

(1633) Sec. 116. If any person, before the granting of letters testamen- 
tary or of administration, shall embezzle-or alienate any of the moneys, 
goods, chattels or effects of any deceased person, he shall stand chargeable 
and be liable to the action of the executor or administrator of the estate for 
double the value of the property so embezzled or alienated, to be recovered 
for the benefit of the estate. 

(1634) Sec. 117. If any executor or administrator, heir or legatee, cred- 
itor, or other person interested in the estate of any deceased person, shall 
complain to the probate judge, on oath, that any person is suspected to have 
concealed, embezzled, conveyed away, or disposed of, any moneys, goods or 
chattels of the deceased, or that he has in his possession or. knowledge any 
deeds or conveyances, bonds, contracts, or other writings, which contain 
evidences of, or tend to disclose the right, title, interest, or claim of the - 
deceased, to any real or personal estate or any claim or demand, or any last 
will of the deceased, the said judge may cite such person to appear before 
the probate court, and may examine him on oath, upon the matter of such - 
complaint. If such person be not im the county where letters have been 
granted, he may be cited and examined either before probate court of t 
county where he may be found, or before the court issuing the order or 
citation. But if, in the latter case, he appear and be found innocent, his 
hecessary expenses shall be allowed him out of the estate. 

(1635) Sec. 118. If the person so cited refuse to appear and submit to 
such examination, or to answer such interrogatories as may be put to him 
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or her, touching the matters of such complaint, the court may, by warrant 
for that purpose, commit him or her to the county jail, there to remain in 
close custody until he or she submit to the order of the court or be dis- 
charged. according to law; and if, upon such examination, it shall appear 
that such person has concealed, embezzled, smuggled, conveyed away, or 
disposed of, any moneys, goods or chattels of the deceased, or that he has 
in his possession or knowledge any deeds, conveyances, bonds, contracts or 
other writings, which contain evidences of, or tend to disclose the right, 
title, interest or claim of the deceased, to any real or personal estate, claim 
or demand, or any lost will of the deceased, the probate court may make àn ` 
order requiring such person to disclose his knowledge thereof to said ad- 
ministrator, and may commit said person to the county jail, there to remain 
until said order is complied with or be discharged according to law; and all 
‘such interrogatories and answers shall be in writing, and shall be signed by 
the party examined and filed in the probate court. The order for such dis- 
closure, made upon such examination, shall be prima facie evidence of the 
right of such administrator to such proper ty in any action that may be 
brought for the recovery thereof ; and any judgment recovered therein shall 
be for double the value of the property as assessed by the court or jury, or 
for return of the property and damages, in addition thereto, equal to the 
value of such property. In addition to the examination of the party, wit- 
nesses may be produced and examined on either side. 

(1636) Sec. 119. The probate judge, upon the complaint, on oath, of 
any executor or administrator, may cite any person who shall have been in- 
trusted with any part of the estate of the deceased person, to appear before 
such court, and may require such person to render a full account, on oath, 
of any moneys, goods, chattels, bonds, accounts, or other papers belonging 
to the estate, which shall have come to his possession in trust for the 
executor or administrator, and of his proceedings thereon; and if the per- 
son so cited shall refuse to appear and answer such account, the court may 
proceed against him as provided in the preceding section. 


Of the Provisions for the Support of the Family. 


(1637) Sec. 120. When a person shall die, leaving a widow or minor 
child or children, the widow, child or children shall, until letters have been 
granted and the inventory has been returned, be entitled to remain in 
possession of the homestead and of all the wearing apparel of the family, 
and of all the household furniture of the deceased, and shall also be en- 
titled to areasonable provision for their support, to be allowed by the i 
bate judge. > 
s (1 638) Src. 121. Upon the return of the inventory, or at any aegu 
time during the administration, the court or probate judge may, of his-own 
motion, or on application, set apart, for the use of the family of the 
deceased, all personal property which is by law exempt from execution, 
and the homestead, as designated by section one hundred and tweak or 
of this act. " 


| 
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(1639) Seo. 122. If the whole property exempt by law be not included in 
the inventory, and if the amount set apart be insufficient for the support of 
the widaw and‘child.or children, the probate court shall make such reason- 
able allowances out of the estate as shall. be necessary for the maintenance 
of the family according to their circumstances, during the progress of the 
settlement of the estate; which, in case of an insolvent estate, shall not be 
longer than one year after granting letters of administration. 

(1640) Sec. 123. Any allowance made by the court or judge, in accord- 


ance with the provisions of this chapter, shall be paid by the administrator, 


in preference to all other charges, except funeral charges and expenses-of 
admiņistration. ; 
(1641) SEC. 124. The following shall be set apart for the use of the widow 
or minor child or children, and shall not be subject to administration: 
First. All spinning wheels, weaving looms and stoves put up or kept for 
use. Second. The family Bible, family pictures, and school books and 
library, not exceeding in value two hundred dollars. Third. All goats or 
sheep to the number of twenty, with their fleeces, and the yarn or cloth 
manufactured from the same; two cows, five swine, with the necessary food 
for them for six months. Fourth. All wearing apparel of the widow and 
children, and all household goods, furniture and utensils not exceeding in 
value seven hundred and fifty dollars. Fifth. The homestead, consisting 
of any quantity of land not exceeding twenty acres, and the dwelling-house 
thereon, with its appurtenances, not being included in any incorporated 


town or city, with water rights or privileges sufficient to irrigate the same, — 


? 
or, instead thereof, a quantity of land not exceeding one lot in any incor- 


porated. town or city, and the dwelling-house thereon and its appurtenances, 
to be selected by the widow, or if there be no widow, to be designated by 
the probate judge, and not to exceed in any case more than five thousand 
dollars in value. 

(1642) Src. 125. When property shall have | been set apart for the use of 
the family, in accordance with the provisions of this chapter, if the de- 
ceased shall have left a widow and no minor child, such property shall be 
the property of the widow; if he shall have left also a minor child or chil- 
dren, the one-half of such property shall belong to the widow, and the Te- 
mainder to the child, or in equal shares to the children, if there be more 


than one; if there be no widow, the whole shall belong to the minor child - 


or children. 

(1643) Sec. 126. If, on the return of the inventory of any intestate 
estate, it shall appear that the value of the whole estate does not exceed the 
sum of five hundred dollars, the probate court by a decree for that purpose 


shall assign for the use and suppport of the widow and minor childremfof: 


the estate, or for the support of the minor child or children, if there be no 
widow, the whole of the estate, after the payment of the funeral charges 
and expenses of the administration, and there shall be no further proceed- 
ings in the administration unless further estates be discovered ; and, when 


it shall appear that the value of the whole estate, does not exceed the sam 
Į ~ 


w 


\ 
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of one thousand dollars, it shall be in the discretion of the probate court to 
dispense with the regular proceedings or aty part thereof, prescribed in 
this act, for the purpose of a summary administration of the estate, and to 
order distribution of the estate at the end of six months after the issuance 
ot letters ; provided, that notice to creditors shall have been given to pre- 
sent their claims within four months after the first publication of such . 
notice.| 

(1644) Suc. 127. If the widow has a maintenance derived from her own 
property, equal to the portion set apart to her by the one hundred and 
twenty-fifth and one hundred and twenty-sixth sections of this act, the 
whole property so set apart shall go to the minor children. 


l 
| 
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| Of Claims against the Estate. 


(1645) Sec. 128. Every executor or administrator shall, immediately 
after his appointment, cause to be published in some newspaper published 
in the county, if there be one, if not, then in such newspaper as may be 
designated by the court, a notice to the creditors of the deceased, requiring 
all persons having claims against the deceased to exhibit them, with the 
necessary vouchers, within ten months after the first publication of the 
notice, to such executor or administrator, at the place of his residence or 
transaction of business, to be specified in the notice. Such notice shall be 
published as often as the Judge or court shall direct, but not less than once 
a week for four weeks. The court or judge may also direct additional 
notice by publication or posting. In case such executor or administrator 
resign or be removed, before the expiration of the ten months after the 
first publication of such notice, his Successor shall give such notice only for | 
the unexpired portion of the ten months. 

(1646) Sec. 129. After the notice) shall have been published, a copy 
thereof, together with an affidavit gttached thereto, of the publisher or 
printer of the paper in which the same was published, sha!l be filed by the 
executor or administrator. 

(1647) Suc. 130. If a claim be not presented within ten months after 
the first publication of the notice, it shall be barred forever ; provided, if 
it be not then due, or if it be contingent, it may be presented within ten 
months after it shall become due or absolute ; and, provided, further, that 
when | it shall be made to appear by the affidavit of the claimant, to the 
satisfaction of the executor or administrator and the probate judge, that 
the claimant had no notice as provided in the act, by reason of being out 
of the Territory, it may be presented any time before a decree of distribu- 
twn is entered. 

(1648) Src. 131. Every claim presented to the executor or administrator 
shall be supported by the affidavit of the claimant that the amount is justly 
due, that no payments have been made thereon, and that there are no off- 
sets to the same, to the- knowledge of the claimant or other affiant; pro- 
vided, that when the affidavit is made by any other person than the claim- 
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ant, he shall set forth in the affidavit the reasons it is s not made bý the 
claimant. 

The oath may be taken before any officer authorized to take oaths. The 
executor or administrator may also require satisfactory vouchers, or proofs, 
to be produced in-support of the claim. The amount of interest shall be 
computed, and included in the statement of the claim, and the rate of in- 
terest determined. In case the estate is insolvent, no claim contracted after 
the passage of this act shall bear greater interest than ten per cent. per 
annum from and after the time of issuing letters. Any probate judge may 
present a claim against the estate of any deceased person for allowance to 
the executor or administrator of such estate; and, if the executor or admin- 
istrator allows such claim, he shall, in writing, designate some probate 
judge of an adjoining county ; and the probate judge, so designated by the 
executor or administrator, shall, upon the presentation of such claim to 
him, have the same power to allow or reject it as he would have if the will 
had been proved or administration granted in his own county; and the 
probate judge presenting such claim shall, in case of its rejection by the 
- executor or administrator, or by such probate. judge as shall have acted 
upon it, have the same right to sue in a proper court for its recovery as 
other persons have when their claims against an estate are rejected. 

(1649) Sec. 132. When a claim, accompanied by the affidavit required 
in the preceding section, has been presented to the executor or administra- - 
tor, he shall indorse thereon his allowance or rejection, with the day and 
date thereof; if he allow the claim, it shall be presented to the probate 
judge for his approval, who shall, in the same manner, indorse upon it poss 
allowance or rejection. 

. If the executor or administrator, or the judge, refuse or neglect to in- 
dorse such allowance or rejection, for ten days after the claim shall have 
been presented to him, such refusal or neglect may be deemed equivalent 
to a rejection ; and, if the presentation be made by a notary, the certificate 
of such notary, under seal, shall be prima facie evidence of such present- 
ment and rejection. 

If the claim be presented to the executor or administrator before the ex- 
piration of the time limited for the presentation of claims, the same may 
be held valid, though acted upon by the executor or administrator, and by 
the judge,:after the expiration of such time. 


(1650) Sze. 133. Every claim which has been allowed by the executor 
or administrator, and approved by the probate judge shall, within thirty 
days thereafter, be filed in the probate court, and be ranked among the 
acknowledged debts of the estate to be paid in due course of administra- 
tion. ‘If the claim be founded on a bond, bill, note or other instrument, 
the original instrument shall be presented, and the allowance and approval 
or rejection shall be indorsed thereon, or be attached thereto. If the claim, 
or any part thereof, be secured by a mortgage or other lien, such mortgage 
or other evidence of liens shall be attached’ to the claim and filed there- 
with, unless the same be recorded in the office of the recorder of- the 


| 
276 | PROBATE COURTS. [CHAP, 29 


county in which the land lies, in which case it shall be sufficient to describe 
the mortgage or lien, and refer to the date, volume and page of its record. 
And in all cases it shall be permitted to the claimant to withdraw his claim 
from file, on leaving a certified copy with a receipt indorsed, thereon by 
himself or his agent. A brief description of every claim filed shall be en- 
tered by the clerk i in the register, showing the name of the claimant, the 
amount and character of the claim, right of interest, and the date of 
approval ; provided, if such original instrument be lost or destroyed, then 
in lieu thereof the claimant shall be required to file his affidavit particu- 
‘larly describing such instrument, and stating the loss or destruction 
thereof, upon which affidavit the indorsement hereinbefore mentioned shall 
be made. 

(1651) SEC. 134. When a claim is rejected either by the executor or 
administrator, or the probate judge, the holder shall bring suit in the pro- 
per court against the executor or administrator within three months after 
- date of its rejection, if it be then due, or within three months after it be- 
comes due ; otherwise the claim shall be forever barred. 

(1652) SEO. 135. No claim shall be allowed by the executor or adminis- 
trator, or by the probate judge, which is barred by the statute of limita- 
tions. When a claim shall be presented to the probate judge for his 
allowance he may, in his discretion, examine the claimant and other per- 
sons on oath touching the validity of the claim, and may hear any other 
legal evidence in relation thereto. 

(1653) Serc. 136. No holder of any claim against an estate shall maintain 
any action thereon, unless the claim shall have been first presented to the 
executor or administrator. 

(1634) Sec. 137. The time during which there shall be a vacancy in the 
administration shall not be included in any limitation herein prescribed. 

(1635). SEC. 138. If an action be pending against the testator or intestate 
at the,time of his death, the plaintiff shall in like manner present his claim 
to the executor or administrator for allowance or rejection, authenticated 
as required. i in other cases, and no recovery shall be had in the action unless 
proof ibe made of the presentment. 

(1656) Sec. 139. Whenever any claim shall be presented to any execu- 
tor or administrator, or to the probate judge, and he shall be willing to 
allow the same in part, he shall state in his indorsement the amount he is 
willing to allow. If the creditor refuse to accept the amount allowed 
in satisfaction of his claim, he shall recover the costs in any action 
which he may bring against the executor or administrator, unless he 
shall recover a greater amount than that offered to be allowed. 

Section one hundred and thirty-nine amended by inserting the word 
“not” after the word ‘‘shall” in the seventh line. 

(1657) Sec. 140. The effect of any judgment rendered against any 
executor or administrator, upon any claim for money against the estate of 
his testator or intestate, shall be only to establish the claim in the same 
manner as if it had been allowed by the executor or administrator and the 
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probate judge, and the judgment shall be that the executor or adminis- 
trator pay in due course of administration the amount ascertaihed to be 
due. A certified transcript of the judgment shall be filed in the probate 
court. 

No execution shall issue upon such judgment, nor shall it create any lien 
upon the property of the estate, or give to the judgment ereditor any 
priority of payment. ~ 

(1658) Sec. 141. When any judgment has been rendered against the tes- 
tator or intestate in his life, no execution shall issue thereon after his 
death; but a certified copy of such judgment shall be presented to the ex- 
ecutor or adminisirator, and be allowed and filed or rejected, as any other- 
claim, but need -not be supported by the affidavit of the claimant, and if 
justly due and unsatisfied, shall be paid in due course of administration ; 
provided, however, that if the execution shall have been actually levied 
upon any property of the deceased, the same may be sold for the satisfac- 
tion thereof, and the officer making the sale shall account to the executor or 
administrator for any surplus in his hands. The executor or administrator 
may, however, require the affidavit of the claimant, or other satisfactory 
proof, that the judgment, or any portion thereof, is justly due and unsatis- 
fied. 

(1659) Sec. 142. If the executor or administrator doubt the correctness 
of any claim presented to him, he may enter into an agreement in writing 
with the claimant, to refer the matter in controversy to some disinterested 
person to be approved by the probate judge, or, if the parties consent, a 
reference may be had in the probate court, and the report of the referee, if 
confirmed, shall establish or reject the claim, the same as if it had been 
allowed or rejected by the executor or administrator, and the probate 
judge. 

(1660) Src. 143. The referee shall thereupon proceed to hear and deter- 
mine the matter, and make his report thereon to the court in which his 
appointment shall have been entered; the same proceedings shall be had in 
all respects, and the referee shall have the same powers, be entitled to 
the same compensation, and be subject to the same control, as in other 
cases of reference. The court may remove the referee, or appoint another 
in his place, or may set aside or confirm the report, and adjudge costs, as 
in actions against executors or administrators, and the judgment of the 
court thereon shall be valid and effectual, in all respects, as if the same had 
been rendered in a suit commenced by ordinary process. 

(1661) Sec. 144. When a judgment has been recovered with costs 
against any executor or administrator, the executor or administrator shall 
be‘individually liable for the costs, but they shall be allowed him in his ad- 
ministration accounts, unless it shall appear that the suit or proceeding in 
which the costs were taxed shall have been prosecuted or resisted without 
just cause. 

(1662) Sec. 145. If the executor or administrator is himself a creditor of 
the testator or intestate, his claim, duly authenticated by affidavits, shall 
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be presented for allowance or rejection to the probate judge, and its allow- 
ance by he judge shall be sufficient evidence of its correctness. . 

(1663) SEC. 146. If any executor shall reject for two months after his 
appointment to give notice to creditors, as prescribed by this act, it shall be 
the duty of the court to revoke his letters. 

(1664) Sec. 147. At the same term at which he is required to return his ` 
inventory, the executor or administrator shall also return a statement of all 
claims against the estate which shall have been presented to him, when re- 
quired by the court, and from term to term thereafter shall present a state- 
ment of claims subsequently presented to him. In all such statements he 
_shall designate the names of the creditors, the nature of each claim, when 
it became due or will become due, and whether it was allowed or rejected 
by him. 

Sales of Property by Executors or Administrators. 

(1665) Suc. 148. No sale of any property of an estate of a deceased per- 
son shall be valid unless made under order of the probate court, except as 
. otherwise provided in this act or other acts. 

(1666) Src. 149. All applications for orders of sale shall be by petition 
in writing, in which shall be set forth the facts showing the sale to be ne- 
cessary, and upon the hearing, any person interested in the estate may file 
his written objections, which shall be heard and determined. 

(1667) Src. 150. At any time after receiving letters the executor or ad- 
ministrator, or special administrator, may apply to the court or judge for 
an order to sell the perishable property of the estate, and so much other 
property as may be necessary to be sold, to pay the allowance made to the 
family of the deceased. 

If there be a delay in obtaining such order, such property may be sold 
without an order of sale; provided, that the executor or administrator, or 
special administrator, shall be held responsible for such property unless, 
after making a sworn return, and on a proper showing, the court shall ap- 
prove such sale. If claims against the estate have been allowed, and a sale 
of property shall be necessary for their payment or of the expenses of the 
administration, the executor or the administrator may also apply for an. 
order to sell so much of the personal property as shall be necessary. Upon 
filing his petition, notice of at least five days shall be given of the hearing - 
of the application, either by posting notices or by advertising. He may 
make:a similar application, either in vacation or term, from time to time, 
so long as any personal property remains in his hands, and a sale thereof 1s 
necessary; and if (section 150 amended by inserting the words “he shall” 
after the word ‘‘if” in the twenty-eighth line) deem it for the best interest 
of the estate, he may, at any time after the filing of the inventory, make 
an application i in like manner, and after giving like fdtice, for an order to 
sell the whole of the personal property belonging to the estate. 

Perishable property of any estate may be sold as provided by law, and 

shall include all personal property which is likely to decrease in value, or 


i 
| 


cHAP. 29] _ - PROBATE COURTS. 279 


a z 
bd 2 
SS SS eee 


a 


become worse by being kept, or is subject to loss or expense, so that it shall - 


appear to be for the best interest of the estate that the same should be sold 
without delay. Partnership interest, or interests belonging to any estate 
by virtue of any partnership formerly existing, and choses in action, may 


be sold in the same manner as other personal property, when it shall appear - 


to be for the best interest of the estate. 

Before confirming the sale of any partnership interest, whether made to 
the surviving partner or partners, or to any other person, the court or judge 
shall car efully inquire into the condition of the partnership affairs, and 
shall examine the surviving partner or partners, if he or they shall be in 
the county, arid able to be present in coùrt, 'and may also examine any other 
witnesses, and no such sale shall be confirmed unless the same shall appear 
to be for the best interest of the estate. 

(1668) Sec. 151. If it appears that a sale is necessary, or for the-best 
interest of the estate, the court or judge shall order it to be made. In 
making such sales, the court or judge shall order such articles as are not 
necessary for the support and subsistence of the family of the deceased, or 
are not specially bequeathed, to be first sold; articles so bequeathed shall 


not be sold until the residue of the personal estate has been applied to the ` 


payments of the debts. 
(1669) Suc. 152. The sale of personal property shall be made at public 


auction, and after public notice, given for at least*ten days, unless for good - 


reason shown, the probate court or judge shall order a private sale, or -a 
shorter notice ; but no private sale shall be effectual for any purpose till the 
same shall be Approved by the probate judge. Public sales of such prop- 
erty shall be made at the court-house door, at the residence of the deceased, 
or at some other public place, to be mentioned in the notice, and no sale 
shall be made of any property which is not present at the time of selling. 

(1670) Suc. 153. The notice shall be given by notices posted in three 
public places 1 in the county, or by publication in a newspaper, if the judge 
so order, in which shall be specified the time and place of sale. 

(1671) Sec. 154. When the personal estate in the hands of the executor 
or administrator shall be insufficient to pay the allowance to the family, 
the debts that may be outstanding against the deceased, and the debts, ex- 
penses, and charges of the administration, the executor or administrator 


may sell the real estate for that purpose, upon the order of the probate’ 


court. 

Whenever it shall appear from the inventory of ihe estate of any de- 
ceased person that said estate consists, in whole or in part, of any mines, or 
interest in mines, or of shares, interests or stocks in any mining corpora- 
tion, such mines, interests, stocks or shares, may be sold under the order of 
the probate court having jurisdiction of said estate, and as hereinafter pro- 
vided. The executor, administrator, or any heir at law of such estate, any 
creditor having a claim against the estate, any partner or member of any 
mining company in which such interests or shares are held, the president 
of any mining corporation in which stocks or shares are held or owned by 
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such estate may file in the probate court a petition in writing, setting forth 

therein the general facts of such estate being then in due cause of admin- 

istration, and particularly describing the mine, interest, stock or shares 

owned. by such estate, and which it is desired to sell. 

Such petition shall further set forth particularly the condition and situa- 
tion; after such order of sale shall be made by the probate judge, all further 
proceedings for the sale of such mining property shall be in conformity 
with the laws providing for the sale of other real property under the orders 
of the probate court, and whenever such mining interest shall consist of 
stocks. or shares held and owned as personalty, such further proceed- 
ings for the sale thereof, after the order of the sale, shall be in conformity 
with the law providing for the sale of the other personal property of an 
estate, 

(1672) Src. 155. To obtain such order he shall present a petition to the 
probate court, or to the judge at Chambers, setting forth the amount of 
personal estate that has come to his hands, and how much thereof, if any, 
remains undisposed of, the debts outstanding against the deceased, as far _ 
as can be ascertained or estimated, the amount due upon the family allow- 
ance, or that will be due after the same shall have been in force ‘for one 
year, the debts, expenses and charges of the administration already accrued, 
and an estimate of what will or may accrue during the administration, a 
description of all the re&l estate of which the testator or intestate died 
seized, or in which he had any interest, or in which the intestate estate has 
acquir ed any interest, and the condition and value of the respective portions 
and lots, and whether the same be community or separate property, the 
names and ages of the devisees, if any, and of the heirs of the deceased, 
which petition shall be verified by the oath of the party presenting the same; 
if the inventory and appraisement on file contain a full description of the 
personal estate of the deceased, and of all the real estate of which the tes- 
tator or intestate died seized, or in which he had any interest, or in which 
the estate has acquired any interest, such inventory, by a proper reference, 
may be made a part of the petition for a description of the personal estate 
or real estate, or both, and if the same be full as to all property, except 
property subsequently discovered, or profits subsequently received, such 
reference may be had to the inventory, and the additional property may be 
set forth in the petition; if all the matters above enumerated cannot be 
ascertained, the same shall be so stated in the petition. 

(1673) Sec. 156. “If it shall appear to the court or judge by such petition 
that it is necessary to sell the whole or some portion of the real estate for 
the purposes mentioned in section one hundred and fifty-five of this act, or 
any or either of them, such petition shall be filed and an order shall there- 
upon be made, directing all persons interested in the estate to appear before 
the court, at'a time and place specified, not fess. than four nor more than 
ten weeks from the time of making such order, to show cause why an order 
should not be granted to the executor or administrator to sell so much of 
the real estate of the deceased as shall be necessary. 


ł 
1 


ro 


CHAP. 29] _ - PROBATE COURTS. 281 


(1674) Sec. 157. A copy of such order to show cause shall be personally 
served on all persons interested in the estate, at least ten days before the 
time appointed for hearing the petition, or shall be published at least four 
successive weeks in some newspaper as the court or judge shall order, or by 
posting notices in at least three public places in the county for the same 
period; provided, however, if all persons interested in the estate shall 
signify in writing their assent to such sale, the notice may be dispensed 
with. i 

(1675) Suc. 158. The probate court, at the time and place appointed in 
such order, or at such other time as the hearing may be adjourned to, upon 
satisfactory proof of the due service. or publication of a copy of the order by 
affidavit or otherwise, or upon filing the consent in writing to such sale, of 
all parties interested, shall proceed to the hearing of such petition; and if 
such consent is not filed, shall hear and examine the allegations and proofs 
of the petitioners, and of all persons interested in the estate who may 
oppose the application. All claims against the deceased not before pre- 
sented, provided the period of presentation as. provided in this act shall not 
have elapsed, may be presented and shall be passed upon at the hearing, 
and if approved by the executor or administrator and the probate judge, 
shall not be subject to review except on appeal. 


(1676) Sec. 159. If any of the devisees or heirs of the deceased are 
minors, and have a general guardian in the county, a copy of the order 
shall be served upon the guardian at least ten days before the actual hear- 
ing. If they have no guardian the court or judge shall, at the time of 
filing the petition; or before proceeding to act upon the petition, appoint 
some disinterested person their attorney, for the sole purpose of appearing 
for them and taking care of their interest in the proceedings. The court 
may also upon the hearing, if it be deemed necessary, appoint such attor- 
ney for the heirs or devisees, if they are unrepresented, whether minors or 
otherwise, and may likewise appoint an attorney for the creditors, if they 
are unrepresented. If such guardians of the minors, or such attorney for 
minors or others, appear on the hearing, such appearance shall be evidence 
of service of notice upon such guardian or attorney. 

(1677) Suc. 160. The executor or administrator may be examined ón 
oath, and witnesses may be examined by either party, and process to.com- 
pel their attendance and testimony.may be issued by the probate judge; in’ 
the same manner and with like effect as in other caus 

(1678) Sec. 161. If it shall appear to the court that it is necessary to 
sell a part of the real estate, and that by a sale of such-part the residue of 
such real estate, or some specific part thereof, would be greatly injured, or 
diminished in value, or subjected to expense, or rendered unprofitable, or 
that, after any such sale, any such residue would be so small in quantity or 
value, or would be of such a character with reference to its future disposi- 
tion among the heirs or devisees as clearly to render it for the best interest 
of all concerned that the same should be sold, the court may authorize the 
sale of the whole estate, or of any part thereof,.as may be necessary and for 
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the best interest of all concerned. And the court may confirm such sale of 
the whole estate or of a specific part thereof; provided, the necessity or 
expediency of such sale, as already defined in this section, be set forth in 
the return of sale, and be established on the Soanng, ; and the sale so con- 
firmed shall be valid. 

` (1679) SxEc. 162. If the court shall be satisfied, after a full hearing upon 
the petition and an examination of the proofs and allegations of the parties 
interested, that a sale of the whole, or some portion of the real estate, is 
necessar y for any of the causes mentioned in section one hundred and fifty- 
five and section one hundred and sixty-one of this act, or if such sale be 
assented to by all the persons interested, an order of sale shall be made 
authorizing the executor or administrator to sell the whole, or so much and 
such parts of the real estate described in the petition as the court anal 
judge necessary or beneficial. 

(1680) SEC. 163. The order of sale shall specify the lands to be sold and 
the term of sale, which may be for cash or on a credit not exceeding one 
year, payable in gross or installments, with interest, as the court may 
direct, 

The tract or tracts of land may be sold‘in one parcel or in subdivisions, 
as the executor or administrator shall judge most beneficial to said estate, 
unless the court shall otherwise specially direct. If it appears that any 
part of such real estate has been devised, and not charged in such devise 
with the payment of debts or legacies, the court shall order that part 
descended to heirs to be sold before that so devised. 


- Every such sale shall be ordered to be made at public ‘auction, unless in 
the opinion of the court it would benefit the said estate to self the whole, 
or some part of such real estate, at private sale, in which case the court, 
if the same is asked for in the petition, may order or ‘direct such real 
estate, or any part thereof, to be sold at either public or private sale, as the 
executor or administrator shall judge to be most beneficial for said 
estate. If the executor or administrator shall neglect or refuse to make a 
sale, under the order of sale, he may be compelled to proceed to sell by 
order of the court, made on motion, after due notice, by any party inter- 
ested, 

(1681) Src. 164. If the executor or administrator neglect to apply for an 
order of sale whenever it may be necessary, any person interested in the 
estate may make lication therefor in the same manner as the executor 
or administrator, and notice thereof shall be given to the executor or 
administrator, before the hearing. The petition of such applicant shall 
contain as many of the matters set forth in section one hundred and fifty- 
five of this act as he can ascertain, and the decree of sale shall fix the 
period of time within which the executor or administrator shall make the 
sale. | 

If, upon the hearing of such petition, it shall appear to the satifaction of 
the probate judge that it is to the interest of the estate that such mining 
property or interests of the estate should be sold, or if it be made to appear 
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to his satifaction that an immediate sale is necessary in order to secure the 
just rights or interests of the mining partners, tenants in common, or min- 
ing corporations in which such mining shares, stocks or property are held, 
such probate judge shall thereupon make an order of sale authorizing the 
executor or administrator to sell such mining interests, mines, stocks or 
shares, as hereinafter provided. 


(1682) Sec. 165. Upon making such order mentioned.in the last section, 
a certified copy of the order of sale shall be delivered by the court or the 
clerk, to the executor or administrator, who shall be thereupon authorized 
and. required to sell the real estate as directed. 

(1683) SEC. 166. When a sale is- ordered, and is to be made at public 
auction, notice of the time and place of holding the same shall be posted up 
in three of the most public places in the county in which the land is 

situated, and shall be published in a newspaper, if there be one printed in 
the same county, and if there be none, then in such paper as the court may 
direct, for three weeks successively next before such sale, in which notice 
the lands and tenements to be sold shall be described with common cer- 
tainty. Such sale at public auction shall be made in the county where the 
land is situated, but when the tract of land is situated in two or more coun- 
ties, it may be sold in either of said counties. The sale: shall be made be- 
tween the hours of nine o’clock in the morning and the setting of the sun 
on the same day, and shall be made on the day named in the notice of sale, 
of the mines, mining interests, or of the mining company or corporation in 
which such interests or shares are held, and specially the reason for such 
sale. 

Upon the presentation of such petition, the probate judge shall make an 
order directing all persons interested to appear before him at atime and 
place specified, not less than four nor more than ten weeks from the time 
of making such order, -to show cause why an order should not be granted 
to the executor or administrator to sell such mines, mining interests, shares 
or stocks, as are set forth in such petition, and as belong to such estate. A 
copy of such order to show cause shall be personally served on all persons 
interested in the estate at least ten days before the time appointed for hear- 
ing the petition, or shall be published at least four successive weeks in such 
newspaper as the court shall order; provided, however, if all persons inter- 
ested in the estate shall signify in writing their assent to such sale, the ° 
notice may be dispensed with, unless the sale shall be, adjourned as pro- 
vided by law. When a sale of real estate is ordered and is to be made at 
private sale, notice of the same shall be posted up in three of the most 
public places in the county in which the land is situated, and shall be pub- 
lished in a newspaper, if there be one printed in the same county, and if 
there be none, then in such paper as the court may direct, for two weeks 
successively next before the day on or after which the sale will be made, in 
which notice the lands and tenements to be sold shall be described with | 
common certainty. The notice shall state a day on or after which the sale 
will be made, and a place where offers or bids will be received. The day 
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last referred to shall be at least fifteen days from the first publication of the 
nonce And the sale shall not be made before said day, and shall be made 
within six months thereafter. 

Such bids or offers shall be made in writing, and may be left at the place 
designated i in the notice, or delivered to the executor or administrator per- 
sonally, and may be filed in the office of the clerk of the probate court, to 
which the return of sale must be made, at any time after the first publica- 
tion of the notice and before the making of the sale; provided, that if it 
shall be shown that it will be for the best interest of the estate, the court or 
judge may by an order shorten the time of notice, which shall not, how-: 
ever, be less than one week, and may provide that the sale may be made on 
or after a day less than fifteen days, but not less than eight days from the first 
publication of the notice, in which case the notice of the sale‘and the sale 
may be made to correspond with such order. No such sale of real estate at 
private sale shall be confirmed by the court, unless the sum offered shall be 
at least ninety per cent. of the appraised value thereof, nor unless such real 
estate, shall have been appraised within one year of the time of such sale. 
If the said real estate has not been so appraised, or if the court shall be 
satisfied that the appraisement is too high or too low, appraisers shall be 
appointed, and they shall make an appraisement thereof in the same man- 
ner as in the case of the appraisement of the inventory; and this may be 
done at any time before the sale or before the confirmation thereof. 

(1684) Src. 167. Such sale shall be made in the county where the land 
is situated, but when the tract of land is situated in two,or more counties 
it may be sold in either of said counties; the sale shall be made between the 
hours of nine o’clock in the morning and the setting of the sun on the same 
day, and shall be at public auction, unless the court shall order that the 
real estate, or some part thereof, may be sold at either public or private 
sale, but the same shall not be sold at private sale until at least one week 
after: notice of the terms of sale, and of the time, not less than one week, 
within which offers or bids will be received, shalt have been given accord- 
ing to law, as in case of sales at public auction; nor shall such sale at pri- 
vate sale be made unless the real estate to be sold shall have been appraised 
within a year previous to the time of such sale; nor shall the same be sold 
at private sale for any sum less than ten per cent. less than the appraised 
value thereof; if said real estate has not been so appraised, or if the court 
shall be satisfied that the appraisement is too high or too low, appraisers 
shall be appointed, and they shall make-an appraisement thereof in the 
same manner as in the case of the appraisement of the inventory. 

(1685) SEc. 168. The executor or administrator shall, when the sale is 
made upon a credit, take the note or notes of the purchaser for the purchase- 
money, with security to be approved by the probate judge. 

(1686) Sec. 169. The executor or administrator making any sale of any 
real, estate shall fnake a return of his proceedings to the probate court, and 
the same shall be filed in the office of the clerk, and such return may be so 
made and filed at any time subsequent to-the sale, either in term or vaca- 
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tion; if the sale be made at public aution, and the return be made to the 
court and filed in the office of the clerk on or before the first day of the 
next term theréafter, no notice shall be required upon such return, or of 
the hearing thereon, but -such hearing may be had upon said first day of 
the term or any subsequent day to which the same may be continued. 

If the sale be not made at public auction, or if made at public auction, a 
bearing upon the return.of proceedings be asked for in the return upon a 
day before the first day of the next term thereafter, or upon any other day 
than the first day of the next term after such sale, the court or judge shall 
fix a day for the hearing, of which notice of at least ten days shall be given. 

The notice shall be given by the clerk, by notices posted in three public 
places in, the county, or by publication in a newspaper, or both, as the 
court or judge shall direct, and shall briefly indicate the land sold, and the 
sum for which it was sold, and shali refer to the return for. further parti- 
culars. ` 

Upon the said first day of the term, or upon the day fixed for the hear- 
ing upon any such return, or upon the day to which the hearing may be 
continued, the court shall examine the return, and may examine witnesses 
in relation to the same, and if the court shall be of the opinion that the 
proceedings were unfair, or that the sum bid is disproportionate to the 
value, and that a sum exceeding such bid at least ten per cent., exclusive 
of the expenses of a new sale, be obtained, he shall vacate said sale and 
direct another to be had, of which notice shall be given, and the sale shall : 
be in all respects conducted as if no previous sale had taken place; provided, 
that if an offer greater by ten per cent., or more than that named in the 
return, be made to the court, in writing, by a responsible person, it shall 
be in the discretion of the court to accept such offer and confirm the sale to 
such person or to order a new sale. 

(1687) Sec. 170. When the return of the „sale is made and filed, any 
person interested in the estate may file written objections to the confirma- 
tion of the sale, and they may be heard on said first day of the term subse- 
quent to the sale, or any subsequent day to which the matter may be 
continued, or upon any day that may be fixed by the order of the court or 
judge, and may produce witnesses in support of his objections. 

(1688) Src. 171. I£ it appear. to the court that the sale was legally made 
and fairly conducted, and that the sum bid was not disproportionate to the - 
value of the property sold, or if disproportionate, that a greater sum, as 
above specified, cannot be obtained, or if the advance bid mentioned in sec- | 
tion one hundred and sixty-nine of this act be made and accepted by the 
court, the court shall make an order confirming the sale, and directing 
conveyances to be executed, and such sale, from that time, shall be con- 
firmed and valid, and a certified copy of the order authorizing the sale, and 
of the order confirming the same, and directing conveyances to be executed, 
shall be recorded in the office of the recorder of the county within which 
the land sold is situated; provided, that if, after such confirmation, the 
purchaser shall neglect or refuse to comply with the terms of sale, the court 
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may, on motion of the executor or administrator, and after notice to the 
purchaser, order a new sale of the property sold to such purchaser. 

If the amount realized on such resale do not cover the bid and the ex- 
penses of the previous sale, such purchaser shall be liable for the deficiency. 

(1689) NEC. 172. Such conveyance shall thereupon be executed to the 
purchaser by the executor or administrator. 

They shall refer to the orders of the probate court authorizing and con- 
i firming the sale of the property of the testator or intestate, and directing 
conveyances thereof to be executed, and to the record of such orders in the 
office of the county recorder, either by the date of such recording, or by 
the date and volume and page of such record, and such reference shall 
have the same effect as if the said orders were at large inserted in, the con- 
veyance. 

The conveyance so made shall be deemed to convey all the right, title, 
interest and estate of the testator or intestate in the premises at the time 
of his death. When, however, by operation of law, or otherwise, the estate 
shall have acquired any right, title, or interest in the premises, other than, 
or in addition to that of the testator or intestate at the time of his death, 
such right, title or interest shall also be passed by such conveyance. 

(1690) Suc. 173. Before any order is entered confirming the sale, it shall 
be proved to the satisfaction of the court that notice was given of the sale, 
as herein prescribed, and the order of confirmation shall state that such 
proof was made. 

(1691) Src. 174. If, at the time appointed for the same, the executor or 
administrator shall deem it for the interest of all persons concerned therein 
that the sale shall be postponed, he may adjourn the same from time to 
time, not exceeding in all three months. 


(1692) Sec. 175. In case of the adjournment,’ notice thereof shall he 
given by a publie declaration at the time and place first appointed for the 
sale, and if adjournment be more than one day, further notice shall be 
given by posting in three or more public places in the county where the 
land is situated, or publishing the same, or both, as the time and circum- 
stances will admit. 

(1693) Sec. 176. When a testator shall have given any legacy by will 
that is effectual to pass, or charge real estate, and his goods, chattels, rights 
and credits shall be insufficient to pay a legacy, together with his debts and 
the charges of administration, the executor or administrator, with the will 
annexed, may obtain an order to sell his real estate for that purpose in the 
same manner and upon the same terms and conditions as are prescribed i m 
this act, in case of a sale for the payment of debts. ; 

(1694) Sec. 177. If the testator shall make provisions by his will, or 
designate the estate to be appropriated for the payment of his debts, the 

expenses of administration or family expenses, they shall be paid according 
to, the provisions of the will, and out of the oe thus appropriated, so far 
as the same may be sufficient. 

(1695) SEC. 178. When such provision has been made, or any property 
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directed by the will to be sold, whether for payment of debts or expenses 
or for any other purpose, the executor or administrator with ithe will an- 
nexed may proceed so sell without the order of the probate court, but he 
shall be bound, as an administrator, to give notice of the sale and to return 
accounts thereof to the court, and to proceed in making the sale in all re- 
spects as if it were made under the order of the court; unless there are 
special directions given in the will, in which case he shall be governed by 
such directions. 

But in all cases no sale shall be valid unless confirmed by the court, under 
the rules prescribed in cases of sales of real estate by an administrator; 


-and before granting such confirmation the court may require security, as 


in cases of sales of land'by an administrator. 

(1696) Src. 179. If the provisions made by the will, or the estate appro- 
priated, be not sufficient to pay the debts and expenses of administration 
and. family expenses .such part of the estate as shall not have been disposed 
of by the will, if any, shall be-appropriated for that purpose, according to 
the provisions of this chapter. 

(1697) Src. 180. The estate, real and personal, given by will to any lega- 
tees or devisees, shall be held liable to the payment of debts, expenses of 
administration, and family expenses, in proportion to the value or amount 
of the seyeral devises or legacies, except that specific devises or legacies 
may be exempted, if it shall appear to the court necessary to carry into 
effect the intentions of the testator, if there shall be other sufficient estate. 


(1698) Sec. 181. When the estate given by any will has been sold for the 
payment of debts and expenses, all the devisees and legatees shall be liable 
to contribute according to their respective interests, to any devisee or lega- 
tee from whom the estate devised to him may have been taken for the pay- 
ment of debts or expenses; and the probate court, when distribution is 
made, shall, by decree for that purpose, settle the amount of the several 
liabilities, and decree how much each person shall contribute. 

(1699) Suc. 182. If a deceased person at the time of his death was pos- 
sessed of a contract for the purchase of lands, his interest in such lands 
and under such contract may be sold on the application of his executor or 
administrator, in the same manner as if he had died seized of such land, 
and the same proceedings may be had for that purpose as are prescribed in 
this act; in respect to lands of which he died seized, except as hereinafter 
provided. 

(1700) Sxc. 183. Such sale shall be made subject to all payments that 
may thereafter become due on such contracts, and if there be any such 
payments thereafter to become due§ such sale shall not be confirmed by the 
probate judge until the purchasers shall execute a bond to the executor or 
administrator for his benefit and indeninity, and for the benefit and indem- 
nity of the persons entitled to the interest of the deceased in the lands so 
contracted for, in double the whole amount of payments thereafter to be- 
come due on such contract, with such sureties as the probate judge shall 
approve. 
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(1701) Sec. 184. Such bond shall be conditioned that the purchaser will 
make all payments for such land as shall become due after the date of such 
sale, and will fully indemnify the executor or administrator and the person 
so entitled against all demands, costs, charges, and expenses, by reason of 
any covenant or agreement contained in such contract; but if there be no 
payment thereafter to become due on such contract, no bond shall be re- 
quired, of the purchaser. 

(1702) Src. 185. Upon the confirmation of such sale, the executor or 
administrator shall execute to the purchaser an assignment of the con- 
tract, which assignment shall vest in the purchaser, his heirs and assigns, 
all the right, title and interest of the person entitled to the interest of the 
deceased in the lands sold.at the time of the sale, and such purchaser shall 
have the same rights and remedies against the vendor of such land as the 
deceased would have had if he. was living. 

(1703) Sec. 186. When any sale is made by an executor or administrator, 
pursuant to the provisions of this act, of land subject to any mortgage or 
other| lien, which is a valid claim against the estate of the deceased, the 
purchase-money shall be applied. after paying the necessary expenses of the 
sale, first, to the payment and satisfaction of the mortgage or lien, and the 
residue in course of administration; such application of the purchase-money 
to the satisfaction of the mortgage or lien shall be made without delay, and 
the land shall remain subject to such mortgage or lien until the purchase- 
money shall have been actually so applied. 


Provided, however, that when it shall be shown to be necessary, the court 
may direct that sufficient of such purchase-money be retained to meet such 
portion of the family allowance and charges and expenses of administra- 
tions as may properly be required from the holder of such claims. 

Such reservation of a portion of the purchase-money.- shall not prevent 
the discharge of the mortgage or lien, and no lien against any estate shall 
be effected by the statute of limitations pending the proceedings for the 
settlement of such estate. 

(1704) Sc. 187. In all cases in which land is sold by an executor or 
administrator, the necessary expenses of the sale shall be first paid out, of 
the proceeds. 

(1705) Sec. 188. If there shall be any neglect or. misconduct in he pro- 
ceedings of the executor in relation to any sale by which any person inter- 
ested in the estate shall suffer damages, the party aggrieved may recover 
the same in a suit upon the bond of the executor or administrator, or other- 
wise, as the case may require. i 

(1706) Sec. 189. Any executor or administrator who shall fraudulently 
sell any real estate of his testator or intestate, contrary to the provisions of 
` this act, shall be liable in double the value of the land sold, as damages, to 

be recovered in an action by the person having an estate of inheritance 
_ therein. 

(1707) Sec. 190. No action for the recovery of any estate, sold by an 
executor or administrator under the provisions of this act, shall be main- 
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tained by an heir or other person claiming under the deceased testator or 
intestate, unless it be commenced within three years next after the sale. 

(1708) Sec. 191. The preceding section shall not apply to minors or 
others under any legal disability to sue at the time when the right of action 
shall first accrue, but all such persons may commence such action at any 
time within three years after the removal of the disability. _ 

(1709) Sec. 192. Whenever a sale has been made by an executor or 
administrator of any property of the estate, real or personal, it shall be his 
duty to return to the probate court, at its next term ee an account 
of sales verified by his affidavit. 

If he neglects to make such return he may be punished by meit 
or his letters may be revoked, one day’s notice having been first given him, 
to appear and show cause why such attachment should not issue, or such © 
revocation should not be made. 

(1710) Sec. 193. No executor or administrator shall directi or uabsia! 
purchase any propdfty of the estate by him represented. 


a 


Of the Powers and Duties of the Executor and Administrator, and of the 
Management of the Estate. 


(1711) SEC. 194. The executor or administrator shall take into his pos- 
session all the estate of the deceased, real and personal, and shall-collect all 
debts due to the deceased. For the purpose of bringing suits to quiet title, 
or for partition of such estate, the possession of the executors or adminis- 
trators shall be deemed the possession of the heirs or devisees. 

Such possession by the heirs or devisees shall be subject, however, to the: 
possession of the executor or administrator for all other purposes. 

_ (1712) Sec. 195. Actions for the recovery of any property, real or per- 
sonal, or for the possession ‘thereof, and all actions founded upon contracts, 

_ may be maintained by and against executors and administrators, in all cases . 
in which the same might have been maintained by or against their respective 
testators or intestates. 

(1713) Sev. 196. Executors and administrators may maintain action 
against any person who shall have wasted, destroyed, taken or carried away, 
or converted to his own use, the goods of their testator or anveevere in his © 
life-time. me 

They may also maintain actions for trespass committed on the real estate ` 
of the deceased in his life-time. 

(1714) Sec.. 197. Any person, or his personal ‘representative, shall have 
action against the executor or administrator of any testator or intestate who 
in his life-time shall have wasted® destroyed, taken or carried away, or con- 
verted to his own use the goods or chattels of any such person, or ees 
any trespass on the real estate of such person. 

(1715) Sxo. 198. When there was any partnership existing Panem the . 
testator or intestate, at the time of his death, and any other person, the 
surviving partner shall have the right to continue in possession of the 
effects of the partnership and to settle its business, but the interest of 
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the deceased shall be included in the inventory, and appraised as other 
property. 

The surviving partner shall ‘proceed to settle ‘the affairs of the partnership 
without delay, and -shall account with the executor or administrator, and 
pay over such balances as may from time to time Pe payable to him in right 
of his testator or intestate. 

Upon the application of the executor or E the probate judge 
shall, whenever it may appear necessary, order the surviving partner to ren- 
der an account, and in case of neglect or refusal may, after notice, compel 
it by attachment. 

And the executor or administrator may maintain against him any action 
which his testator or intestate could have maintained. 

(1716) Sec. 199. Any administrator may, in his own name, for the use 
and benefit of all parties interested in the estate, maintain actions on the 
bond of an executor, or of any former administrator on the same estate. 

(1717) Sec. 200. In actions brought by or against executors or adminis- 
trators, it shall not be necessary to join those as parties to whom letters 
shall have been issued, and who have not qualified. 

(1718) Src. 201. Whenever a debtor of a deceased person shall be unable 
to pay all his debts, the executor or administrator, with the approbation of 
the probate court or judge, may compound with him, and give him a dis- 
charge upon receiving a fair and just dividend of his effects. 

A compromise may also be authorized, when it shall appear to ne just:and 
for the best interest of the estate. 

(1719) Sec. 202. When there shall be a deficiency of assets in: the hands 
of an executor or administrator, and when the deceased shall, in his life- 
time, have conveyed any real estate or any rights or interests therein, with 
intent to defraud his creditors, or to avoid any right, debt or duty of any 
person, or shall have so conveyed such estate, that by law the deeds or con- 
veyances are void as against creditors, the executor or administrator may, 
and it shall be his duty to commence and prosecute to final judgment any 
proper action for the recovery of the same; and may recover for the benefit 
of the creditors all such real estate so fraudulently conveyed, and may also, 
for the benefit of the creditors, sue and recover all goods, chattels, rights or 
credits which may have been so fraudulently conveyed by the deceased in 
his life-time, whatever may have been the manner of such fraudulent con- 
veyance. 

(1720) Szo. 203. No executor or administrator shall be bound to sue for 
such estate as mentioned in the preceding section, for the benefit of the 
creditors, unless on application of credite@s of the deceased; nor unless the 
creditors making the application shall pay such part of the costs and ex- 
penses, or give such security to the executor or aden inistr ator thereof, as the 
probate judge shall direct. 

(1721) Sec. 204. All the real estate so recovered shall be sold for the pay- 
ment of debts, in the same manner as if the deceased had died seized 
thereof, upon obtaining an order therefor from the probate court, and the 
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proceeds of- all goods, chattels, rights and credits so recovered, shall be 
appropriated in payment of the debts of the deceased, in the‘same manner 
as other property in the hands of the executor or administrator. - 


Of the Conveyance of Real Estate by Executor and. Administrators in 
certain cases. D % - 


(1722) Sec. 205. When any person who is bound by contract, in writing, 
to convey any real estate, shall die before making the conveyance, the pro- 
bate court may make a decree authorizing and directing the executor or ad- 
ministrator to convey such real estate to the person entitled thereto, in all 
cases where such deceased person, if living, might be compelled to make 
such conveyance. 

(1723) Sec. 206. On the presentation of a petition by any person claim- 
ing to be entitled to such conveyance, from any executor or administrator, 
setting forth the facts upon which such claim is predicated, the probate 
judge shall appoint a time and place for hearing such petition, which shall 
be at a regular term of the court, and shall order notice of the pendency 
thereof, and of the time and place of hearing. ) 

(1724) Sec. 207. At the time and place appointed for such hearing, or at 
such other time as the same may be adjourned to, upon proof, by affidavit 
or otherwise, of the due publication of the notice, the court shall proceed 
to a hearing, and all persons interested in the estate may appear and con- 
test such petition by filing their objections in writing, and the court may 
examine on oath the petitioner, and such other witnesses as may be deemed 
necessary. | - 

(1725) Sec. 208. After a full hearing upon such petition and objections, 
and examination of the facts and circumstances of the claim,.if the court is 
satisfied. that the petitioner is entitled to a conveyance of the real estate 
described in his petition, the court shall make a decree authoyizing and 
directing the executor or administrator to execute a conveyance thereof to 
the petitioney. ; b 

(1726) SEc. 209. It shall be the duty of the executor or administrator to 
execute the conveyance according to the directions contained in the decree, 
and a certified copy thereof shall be recorded with the deed in the.office of 
the recorder in the county where the lands lie, and shall be evidence of the’ 
correctness of the proceedings, and of the authority of, the executor or 
administrator to make the conveyance. 

(1727) Sec. 210. If upon hearing in the probate court as hereinbefore 
provided, the court shall doubt tle right of the petitioner to have a specific 
performance of the contract, the court shall dismiss the petition without 
prejudice to rights of the petitioner, who may, at any time within six 
months thereafter, proceed in the district court to enforce a specific per- 
formance. i f 

(1728) Sxc. 211. Every conveyance made in pursuance of a decree of the 
probate court, as provided in this act, shall be effectual to pass the estate 
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contracted. for as fully as if the contracting party himself was still living, 
and then executed the conveyance. 

(1729) Src. 212. A copy of the decree for a conveyance made by the 
probate court, and duly certified and recorded in the office of the recorder 
of the county where the lands lie, shall give the person entitled to the con- 
veyance a right to the possession of the lands contracted for, and to hold 
the same according to the terms of the intended conveyance, in like man- 
ner as if they had been conveyed in pursuance of the decree. 

(1730) Suc. 213. The recording of any decree, as provided above, shall 
not prevent the court making such decree from enforeing the same by other 
process. 

(1731) Src. 214. If the person to whom the conveyance was to be made 
shall die before the commencement of the proceedings, according to the 
provisions of this act, or before the completion of the conveyance, any per- 
son who would have been entitled to the estate, under him, as heir, devi- 
see or otherwise, in case the conveyance had been made according to the 
terms of the contract, or the executor or administrator of such deceased 
person, for the benefit of: the persons so entitled, may commence such pro- 
ceedings, or may prosecute the same, if already commenced, and the con- 
veyance shall be so made as to vest the estate in the same persons who 
would have been entitled to it, or in the executor or administrator for their 
benefit. . 


Of Accounts to be rendered by Executors and Administrators, and of. the 
. Payment of Debts. 


(1732) Sec. 215. No executor or administrator shall be chargeable upon 
, any special promise to answer damages, or to pay the debts of the testator, 
_ or intestate, out of his own estate, unless the agreement for that purpose, 
or some memorandum or note thereof, is in writing, and signed by such 
executor or administrator, or by some other person by him thereunto spe- 
cially authorized. 
(1733) Suc. 216. Every executor and administrator shall ke chargeable, 
in his account, with the whole of the estate of the deceased, which may 
come to his possession, at the value of the appraisement contained in the 
inventory; except as provided in the following sections, and with all the in- 
terest, profit and income of the estate. f 
(1734) SEC. 217. He shall not make profit by the increase nor suffer loss 
by the decrease or destruction, without his fault, of any part of the estate. 
* He shall account for the excess when he shall sell any part of the estate for 
‘more than the appraisement, and, if any shall be sold for less than the 

appraisement, he shall not be responsible for the loss if the sale has been 
justly made. 

(1735) Sec. 218. No executor or administrator shall be accountable for 
any debts due to the deceased, if it shall appear that they remain uncol- 
lected without his fault. l 

(1736) Sec. 219. He shall be allowed all necessary expenses in the caré, 
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management and settlement of the estate, and for his services such fees as 
the law provides; but when the deceased shall, by his will, mgke some other 
provision for the compensation of his executors, that shall be deemed a full 


_ compensation for his services, unless he shall, by a written instrument, filed 


in the probate court, renounce all claim for compensation provided ‘by the 
will, > ; : 
(1737) Suc. 220. No administrator or executor shall purchase any claim 
against the estate he represents; and if he shall have paid any claim. for less 
than its nominal value, he shall only be entitled to charge, in his wa 
so much as he shall have actually paid. 

(1738) Sc. 221. When no compensation shall have been provided by the 
will, or the executor shall renounce all claim thereto, he shall be allowed 
commissions upon the amount of the whole estate accounted by him, as 
follows: For the first thousand dollars, at the rate of seven per cent; for 
all above that sum, and not exceeding ten thousand dollars, at the rate of 
five per cent; for all above that sum, at the rate of four per cent; and the 
same commissions shall be allowed to administrators. In all cases such 
further allowance may be made as the probate judge may = just and 
reasonable for‘any extraordinary services. 

(1739) Sec. 222. At the third term of the court, after his appointment, 
and thereafter at any time when required by the court, either upon its own 
motion, or upon the application of any person interested in the estate, the 
executor or administrator shall render, for the information of the court, an 
exhibit under oath, showing the amount of money received and expended 
by him, the amount of all claims presented against the estate, and. the 
names of the claimants, and all other matters necessary to show the condi- 
tion of its affairs. 

(1740) Suc. 223. If the executor or administrator fail to render an 
exhibit, as in the preceding section required, it shall be the duty of the - 
judge to cause a citation to be issued requiring him to appear and render it. 

(1741) SEC. 224. Any person interested in the estate may, at any time 
before the final settlement of accounts, present his petition to the probate 
judge, praying that the executor or administrator be required to appear and 
render such exhibit, setting forth the facts, showing that it is ney and 
proper that such an exhibit should be made. 

(1742) Sue. 225. If the judge be satisfied, either from the oath of the 
applicant, or from any other testimony that may be offered, that the facts 
alleged are true, and shall consider the showing of the applicant sufficient, 
he shall direct a citation to be issued to the executor or administrator, 
requiring him to appear at some day, to be named in the citation, and rene 
der an exhibit as prayed for. 

(1743) Sec. 226. When an exhibit is rendered by an executor or admin- 
istrator, any person interested may appear, and by objections in writing, 
contest any account or statement therein contained. The court may exam- 
ine the executor or administrator, and if he has been guilty of negligence, 
or has wasted or embezzled, or mipmanaged the estate, his letters shall be 
revoked. A 
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(1744) Szo. 227. If any executor or administrator neglect or refuse to 
appear and render an exhibit, after having been duly cited, an attachment 


may be duly issued against him, or his letters may be revoked, in the dis- ° 


cretion of the court. 

(1745) Sec. 228. Every executor or administrator shall render a full 
account and a report of his administration, upon the expiration of one year 
from the time of his appointment; if he fail to present his account, it shall 
be the duty of the court or judge to compel the rendering of such account, 
by attachment, and any person interested in the estate may apply for and 
obtain an attachment, but no attachment shall issue unless a citation has 
been first issued and returned, requiring the executor or administrator to 
appear and show cause why an attachment should not issue. Every account 
rendered shall exhibit not only the debts which may have been paid, but 
also a statement of all the debts which have been duly presented and allowed 
l during the period embraced in the account. 

(1746) Src. 229. If the executor or administrator resides out of the 
county, or absconds or conceals himself, so that the citation cannot be per- 
_ sonally served, shall neglect to render an account within thirty days after 
the time above prescribed, or if he shall neglect to render an account within 
five days after being committed where the attachment has been executed, 
his letters shall be revoked. 

(1747) SEC. 230. Whenever the authority of an executor or administrator 
shall cease, or be revoked for any reason, he may be cited to account before 
the probate court, at the instance of the person succeeding to the admin- 
istration of the same estate, in like manner as he might have been cited by 
any person interested in the estate during the time he was executor or ad- 
ministrator. 


v 


(1748) SEc. 231. In rendering his account, the executor or administrator 


` shall produce vouchers for his charges, debts, claims and expenses which he 
shall have paid, which vouchers shall be filed and remain in the court; and 
he may be examined on oath touching such payments, and also touching 


any property and effects of the deceased, and the disposition thereof, and — 


the court may also examine in the same manner such other witnesses as the 
court may deem necessary; when any such voucher shall be required for 
other purposes, it may be withdrawn on leaving a certified copy on file; 
_if any voucher be lost, or for other good reason the same cannot be pro- 
duced on settlement, the payment may be proved by the oath of any com- 
` petent witness. 

(1749) SEC. 232. On the settlement of his account, he may be allowed 
any item of expenditure not exceeding twenty dollars, for which no 
voucher is produced, if such item be supported by his own oath positive to 
the fact of payment, speeifying where and to whom the payment was 
made, and if such oath be uncontradicted; but such allowances in the 
whole shall not exceed. five hundred dollars for payment in behalf of any 
one estate. 

(1750) SEC. 233. When any account is rendered for settlement, the court 
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or judge shall appoint a day for settlement thereof; the sien shall there- 
upon give notice thereof, by causing notices to be posted in at least three 
public places in the county; the notices shall set forth the name of the 
estate, and of the executor or administrator, and the day appointed for the 
settlement of the account; the court or probate judge may order such fur- 
ther notice to be given as he may deem proper. 

(1751) Sec, 234. On-the day appointed, or any subsequent day to which 
the hearing may be adjourned by the court, any person interested in the 
estate may appear and file his exceptions in writing to the account, and 
contest the same. 

(1752) Sec. 235. If there be any minor interested in the estate, who has 
no legally appointed guardian, the court shall appoint some disinterested 
person to represent him, ‘who, on behalf of the minor, may contest the ac- 
count, as any other person having an interest might contest it, and who 
shall be allowed by the court for his services a reasonable compensation. 
The court shall also, if it deems it necessary, appoint an attorney to repre- 
sent the absent heirs and devisees. All matters, including allowed claims 
not passed upon on the settlement of any former account, or on render- 
ing an exhibit, or on making a decree of sale, may be contested by the heirs 
for cause shown. 

(1753) Sec. 236. The hearing and allegations: of the respective parties 
may be adjourned from time to time as shall be necessary, and the court 
may appoint one or more referees to examine the accounts and make report 
thereon, subject to confirmation, and may allow a reasonable compensation 
to such referees, to he paid out of the estate of the deceased. 


(1754) Suc. 237. The settlement of the account and the allowance 
thereof by the court, or upon appeal, shall be conclusive against all persons 
in any way interested in the estate, saving, however, to all persons laboring 
under any legal disability, their rights to proceed against the executor or 
administrator, either individually or upon his bond within two years after 
their respective disabilities shall cease, and, in any action brought by any 
such person, the allowance and settlement of the account shall be deemed 
presumptive evidence of its correctness. 

(1755) Sec. 238. The account shall not be allowed by the court until it 
be first proved that notice has been given as required by this act, and the 
decree shall show that such proof was made to the satisfaction of the court, 
and shall be conclusive evidence of the fact. 

(1756) Sc. 239. The debts of the estate shall be paid in the following 
order: 1st. Funeral expenses; 2d. The expenses of the last sickness; 3d. 
Debts having preference by the laws of the United States; 4th. Debts hav- 
ing preference by the laws of the Territory; 5th. Judgments rendered 
against the deceased in his life-time, and mortgages in the order of their 
date; 6th. All other demands against the estate. 

(1757) Sec. 240. The preference given in the preceding section toa . 
mortgage shall only extend to the proceeds of the property mortgaged. If 
the proceeds of such Property be aneuitelone to pay the mortgage, the part 
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` remaining unsatisfied shall be classed with other demands against the 
estate. ©. l 

(1758) Suc, 241. If thé estate be insufficient to pay all the debts of any 
one class, each creditor shall be paid a dividend in proportion to his claim ; 
` and no creditor of any one class shall receive any payment until all.those of 
the preceding class shall be fully paid. 

(1759) Sec. 242. It shall be the duty of the executor or administrator, 
as soon as he has sufficient funds in his hands, to pay the funeral expenses . 
and the expenses of the last sickness, and the allowance made to the family 
of the deceased ; and he may retain in his hands the necessary expenses of 
administration, but he shall not pay any other debt, or any legacy until, as 
prescribed in this act, the payment has been ordered by the court. 

(1760) Sec. 248. Upon the settlement of the accounts of the executor or 
administrator at the end of the year, as required in this act, the court shall 
make an order for the payment of the debts, as the circumstances of the 
estate shall require. If there be not sufficient funds in the hands of the © 
executor or administrator, the court shall specify in the decree the sum 
to be paid to each creditor.’ If the whole- property of the estate be ex: 
hausted by such payment or distribution, such account shall be considered 
as a final account, and the executor or administrator shall be entitled to 
his discharge, on producing and filing the necessary vouchers and proofs; 
showing that such payments have been made, and that he has fully com- 
plied with the decree of the court. 

(1761) Suc. 244. If there is any claim not due, or any contingent or dis- 
puted claim against the estate, the amount thereof, or such part of the 
same as the holder would be entitled to if the claim were due, or estab- - 
lished, or absolute, shall be paid into the court, where it shall remain, to 
_ be paid over to the party when he shall become entitled thereto, or, if he 
fail to’ establish his claim, to be paid over or distributed as the. circum- 
stances of the estate require ; provided, that if any creditor whose claim has 
been allowed, but is not yet due, shall appear and assent to a, deduction 
- therefrom of the legal interest for the time the claim has yet to run, he 
shall he entitled to be paid accordingly. - 

(1762) Sec. 245. Whenever a decree shall be made, by the probate court, 
for the payment of creditors, the executor or administrator shall be person- 
ally liable to each creditor for his claim, or the dividend thereon, and exe- 
cution, may be issued on such decree as upon a judgment in the district 
court, in favor of each creditor, and the same proceedings may be had 
under such execution as if it had been issued from the district court. The 
executor or administrator shall also be liable on his bond to each creditor. 

(1763) Sec. 246. When the accounts of the administrator or’ executor 
have been settled, and an order made for.the payment of debts and distri- 
bution of the estate, no creditor whose claim was not included in the order 
for payment shall have any right to call upon the creditors who have been 
paid, or upon the heirs, devisees or legatees, to contribute to the payment 


of hig claim; but if the executor or administrator shall have failed to give 
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the notice to the creditors, as prescribed by this act, such creditor may 
recover on the bond of* the executor or administrator the amount of his 
claim, or such part thereof as he would have been entitled to had it been 
allowed ; provided, that this section shall not apply to any creditor whose 
claim was not due ten months before the day of settlement, or whose claim 
was contingent and did not become absolute ten months before such day. 

(1764) Sec. 247. If the whole of the debts shall have been paid by the 
first distribution the court shall. proceed to direct the payment of legacies, 
and the distribution of the’ estate among the heirs, legatees or other per- 
sons entitled as provided. in this act; but if there be debts remaining 
unpaid, or if, for other reason, the estate be not in a proper condition to be 
closed, the court shall give such extension of time as may be reasonable for 
a final settlement of the estate. 

(1765) SEC. 248. At the time designated in the last section or sooner, if 
within that time all the property of the estate shall have been sold, or there 
shall be sufficient funds in his hands for the payment of all the debts due 
by the estate, and the estate be in a proper condition to be closed, the exe- 
cutor or administrator shall render a final account.and pray a. settlement 
of his administration. 

(1766) Suc. 249. If he neglect to render his account, the same proceed- 
ings may be had as prescribed in this act, in regard to the first account to 
be rendered by him, and all the provisions of this act relative to the last- 
mentioned account, and the notice and gettlement thereof, shall apply to 
his account presented for final settlement. 

(1767) SEc. 250. At any time after the first term of court after the issu- 
ing of letters testamentary or of administration, any heir, devisee or legatee 
may present his petition to the court, that the legacy‘or share of the estate 
to which he is entitled may be given to him upon his giving bonds for the 
payment of his proportion of the debts of the estate. 


(1768) Sxo. 251. Notice of the application shall be given to the executor . 
or administrator personally, and to all persons interested in the estate, in 
the same manner that notice is required to be given of the settlement of the 
account of an executor or administrator. 

(1769) Src. 252. The executor or administrator, or any person interested 
in the estate, may appear and resist the application, or any other heir, 
devisee or legatee may make a similar application for himself. 

(1770) Sec. 253. If, at the hearing, it appear that the estate is but little 

indebted, and that the share of the party or parties applying may be allowed 
~ to him or them, without injury to the creditors of the estate, the court 
shall make a decree in conformity with the prayer of the applicant or appli- 
carts; provided, each one of them shall first execute and deliver to the execu- 
tor or administrator a bond in such sum as shall be designated by the pro- 
bate judge, and with the sureties to be approved by him, payable to the 
executor or administrator, conditioned for the payment by the heir, legatee 


or devisee, whenever i laa of his proportion of the debts due from the 
estate. 
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(177 1) SE. 254, Such decree may order the executor -or administrator, 
to deliver to the heirs, legatee or devisee, the wholé portion of the estate to 
which he may be entitled, or only a part thereof. 

(1772) Src. 255. If in the executiop of such decree any partition be neces- 
sary between two or more of the parties interested, it shall be made in the 
manner hereinafter prescribed. 

(1773) Sec. 256. The costs of the proceedings ahoni by the preced- 
ing section shall be paid by the applicant, or, if there be more than one, 
shall be apportioned equally among them. 

(1774) SEC. 257. Whenever any bond has been executed and delivered 
under the provisions of the preceding sections, and the executor or adminis- 
trator shall ascertain that it is necessary for the settlement of the estate to 
require the payment of any part of the money thereby secured, he shall 
petition the court for an order requiring the payment, and shall have a cita- 
tion issued and served on the party bound, requiring him to appear and show 
cause why the order shall not be made. At the hearing, the court, if satis- 
fied of the necessity of such payment, shall make an order accordingly, 
designating the amount, and giving a time within which it shall be paid. 
If the money be not paid within the time allowed, an action may be main- 
tained, by the executor or administrator on the bond. 

(1775) Ske. 258. Upon the final settlement of the accounts of the execu- 
. tor or administrator, or at any subsequent time, upon the application of the 
executor or administrator, or of any heir, legatee or devisee, or the grantee 
of the heir, legatee or devisee, the court shall proceed to distribute the 
residue of the estate, if any, among the persons who, by law, are entitled. 

A statement of the receipts and disbursements of the executor or admin- 
istrator, since the rendition of his final accounts, shall be reported and filed 
at the time of making such distribution, unless distribution of the real 
estate only be made, and a settlement thereof, together with an estimate of 
the expenses of closing the estate, shall be made by the court, and shall be 
included i in the decree, or the court or judge may order notice of the settle- 
ment of such supplementary account, and may refer the same as in other 
cases of the settlement of accounts. 

(1776) Src. 259. In the decree the court shall name the persons and the 
proportions or parts to which each shall be entitled, and such persons shall 
have the right to demand and recover their respective shares from the 
executor or administrator, or any person having the same in ‘possession. 
Such decree shall be conclusive as to the rights of heirs, legatees or devisees, 
subject only to be reversed, set aside, or modified on appeal, in the manner: 
and within the time provided by law. 

(1777) SEC. 260. The decree may be made on the application | of the 
executor or administrator, or of any person interested in the estate, and 
shall only be made after notice has been given in the manner required: in 
regard to an application for the sale of land by an executor or administra- 
tor. The court may order such further notice to be given as it sci deem 
proper. 
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(1778) Sec. 261. When the estate, real or personal, assigned by the 
decree of distribution to two or more heirs, devisees or legat¢es, shall be in 
common and undivided, and the respective shares shall not be separated and 
distinguished, or when property of -the estate shall be held in common and 
undivided with other parties, partition may be made by three disinterested 
persons to be appointed commissioners for that purpose by the probate 
court or judge, who shall be duly sworn to the faithful discharge of their 
duties by any officer authorized to administer oaths. 

A certified copy of the order of their appointment, and of the decree. 
assigning and distributing the estate, shall be issued to them as their war- 
rant, and their oath shall be indorsed thereon. 

Upon consent of the parties, or when the court shall deem it proper and 
just, it shall be sufficient to appoint one commissioner only, who shall have 
the same authority, and be governed by the same rules as if three were 
appointed. | 

(1779) SEC. 262. If the real estate shall be in different counties, the 
probate court may, if it shall judge proper, appoint different commissioners 
for each county, and in such cases the estate in each county shall be divided 
separately as if there was no other estate to be divided; but the commis- 
sioners first appointed shall, unless otherwise directed by the probate court, 
make division of such real estate, wherever situated in this Territory. 


(1780) Suc. 263. Such petition may be ordered on the petition of any 
of the persons interested, but before commissioners shall be appointed or 
any partition shall be ordered as directed in this act, notice shall be given 
to all persons interested who shall reside in this Territory, or their guardi- 
ans, and to agents, attorneys.or guardians,-if.there be any in this Territory, 
of such as reside out of the Territory, either personally or by public notice, 
as the probate court shall ‘direct. . 

The petition for partition may be filed at any time before. the decree of 
distribution, and attorneys, guardians and agents may be appointed and ` 
notice be given, but the commissioners shall not be-appointed until the 
decree has been made assigning the estate. ) 

_ But when the application is made, solely to have partition between the 
estate administered upon and any other parties, such application may~be 
made and such partition ordered at any time the court may direct. 

(1781) Src. 264. Partition of the real estate may be made as provided i ‘in 
this act, although some of the original heirs or devisees may have conveyed 
their shares to other persons, and suchshares shall bë assigned to.the person 
holding the same, in the same manner as they otherwise should have been 
to such heirs or devisees. o 

(1782) Sec. 265. The several shares in the real and personal estate shall 
be set out to each individual in proportion to his right, by such metes and 
bounds, or description, that the same can be easily distinguished, unless 
two or more of the parties interested shall consent to have their shares set 
out so as to be held by them in common and undivided. 

(1783) Sc. 266. When any such real estaté cannot be divided, without 
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pre judice or inconvenience to the owners, the probate court may assign the 
whole ta one or more of the parties entitled to share therein, who will accept 
it, always preferring the males to the females, and among children, pre- 
ferring the elder to the younger; provided, the parties so accepting the 
whole shall pay to the other parties interested their just proportion of the 
true value thereof, or shall secure the same to their satisfaction, or in case 
of the minority of such party, then to the satisfaction of his or her guardian, 
and the true value of the estate shali be ascertained and reported by 
commissioners, and when the commissioners appointed to make partition 
shall be of the opinion that any such real estate cannot be divided without 
prejudice or inconvenience to the owners, they shall so report to the court, 
and shall recommend that the whole be assigned as before provided, and 
shall find and report the true value of such real estate. 

Upon the return of the report of the commissioners, and upon making or 
securing payment as before provided, the court may, if the same shall 
appear just and proper, confirm the report, and thereupon the assignment 
shall be complete, and the whole of such real estate shall vest in the person 
or persons to whom the same shall be so assigned. 

(1784) SEo. 267. When any tract of land or tenement shall be of greater 
value than either party’ s share in the estate to be divided, and cannot be 
divided without injury to the same, it may be set off by the commissioners 
‘appointed to make partition, to either of the parties who will accept it, 
giving preference as prescribed in the preceding section; provided, the party 
SO accepting shall pay or secure to one or more of the others such sums as 
the commissioners shall award, to make the partition equal, and the com- 
missioners shall make their award accordingly; but such partition shall not 
he established by the court until the sums so awarded shall be paid to the 
parties entitled to the same, or secured to their satisfaction. 

(1785) NEC. 268. When it cannot otherwise be fairly divided, the whole, 
or any part of the estate, real or personal, may be recommended by the 
commissioners to be sold ; and if the report be confirmed, the court may 
order a sale by the executor or administrator, or by a commissioner ap- 
pointed for that purpose, and distribute the proceeds. The sale shall be 
conducted and reported upon, and.be confirmed, in the same manner and 
under. the same rules as in ordinary cases of ‘sales of land by an administra- 
tor under this act. 

(1786) Src. 269. When partition of real estate among heirs or devisees 
shall be required, and such real estate shall be in common ‘and undivided 
with the real estate of any other person, the commissioners shall first divide 
and sever the, estate of the deceased from the estate in which it lies in 
common, and such division so made and established by the probate court 
shall be binding upon all persons interested. Upon the application, by 
petition, of the heirs or creditors, or any of them, the probate court may 
authorize the executor or administrator to bring suit for such partition in 
the district court. Such suit may also be brought by an executor when 80 
authorized by the terms of the will. 
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(1787). Src. 270. Before ‘any partition shall be made, or any estate 
divided, as provided in this chapter, guardians shall be appointed for ‘all 
minors and insane persons interested in the estate to be divided; and some 
discreet person shall be appointed to act as agent for such parties as reside © 
out of the Territory, or an attorney. for all absent heirs and persons inter- 
ested; and notice shall be given to all parties interested in the partition, 
their guardians, agents or attorneys, by the commissioners of the time when 
they shall proceed to make partition; the commissioners may take testimony, 
order surveys, and take such other steps as may be necessary to enable them 
to form a judgment upon the matters before them. ` 

(1788) SEC. 271. The commissioners shall make report of their proceed- 
ings and of the partition agreed upon by them to the probate court, in 
writing, and the court may, for sufficient reasons, set aside such report, and 
commit the same to the same commissioners, or appoint others; and when 
such report shall be finally confirmed, a certified copy of the decree of par- 
tition made thereon, attested: by the clerk, under the seal of the court, shall 
be recorded in the office of the recorder of the county where the lands lie. 


(1789) Sec. 272. When the probate court shall make a decree assigaing 
the residue of any estate to one or more -persons entitled to the same; it _ 
shall not be necessary to appoint commissioners to make partition or distri- 
bution of such estate, unless the parties to whom the assignment shall be 
decreed, or some-of them, shall request that such partition shall be made. 

(1790) Suc. 273. All questions as to advancements made, or alleged to 
have been made, by the deceased to any heirs, may be heard and determined 
by the probate court, and shall be specified in the decree assigning and dis- 
tributing the estate, and in the warrant to the commissioners, and the final 
decree of the probate court, or in case of appeal, of the si court, shall 
be binding on all parties in the estate. 

(1791) SEC. 274. When any estgte shall be assigned by decree of the 
court, or distributed by commissioners, as provided in this act, to any person 
residing out of this Territory, and having no agent therein, and it shall be 
necessary that some person should be authorized to take possession and 
charge of the same for the benefit-of such absent person, the court may 
appoint an agent for that purpose, and authorize him to take charge of such 
estate, as well as te- act for such absent person in the partition and distri- 
bution. a 

(1792) Suc. 275. Such agent shall give a bond to the-Territory of Conn 
to be approved by the probate judge, faithfully to manage and account for 
such estate, before he shall be authorized to receive the same; and the court 
appointing such agent may allow a reasonable sum out of the profits of the 
estate for his services and expenses, 

(1793) SEc. 276. When the estate shall remain in the hands of the agent 
unclaimed for a year, it shall be sold under the order of the court, and the 
proceeds, deducting the expenses of the sale, to be allowed by the court, 
shall be paid into the Territorial treasury. When the payment is made, 
the agent shall take from the treasurer duplicate receipts, one of which le - 
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shall file in the office of the Territorial auditor, and the other in the probate 
court, 

(1 794) Src. 277. The agent shall-be liable, on his bond, for the care and 
preservation of the estate when in his hands, and for the payment of the 
proceeds o of the sale, as required in the preceding section, and may be sued 
thereon by any person interested. 

(17 95) Sec. 278. When any person shall appear and claim the money paid 
into the treasury, the probate court making the distribution, being first 
satisfied of his right, shall grant him a certificate, under its seal, and upon 
__ the presentation of the certificate to the Territorial auditor, he shall draw 
his warrant on the treasurer for the amount. 

(1796) Src. 279. When the estate has been fully administered, and it is 
shown by the executor or administrator, by the’ production of satisfactory 
vouchers, that he has paid all sums of money due from: him, and delivered 
up under the order of the court, all the property of the estate to the parties 
entitled, and performed all acts lawfully required of him, the court shall 
make a decree discharging him from all liability to be incurred thereafter. 

(1797) Sec. 280. The final settlement of an estate shall not prevent a 

subsequent issuance of letters testamentary, or of administration, should 
other property of the estate be discovered, or should it become necessary or 
proper from any cause that letters should again be issued. 


Removal of Executors and Administrators in certain cases. 


(1798) Sec. 281. Whenever the probate judge has reason to believe from 
his own knowledge, or from credible information, that any executor or 
administrator has wasted, embezzled or mismanaged, or is about to waste 
or embezzle the property of the estate committed to his charge, or has 
committed or is about to commit a fraud upon the estate, or has become in- 
competent to act, or has permanently ygmoved from the Territory, or has 
wrongfully neglected the estate, or has long neglected to perform any act 
as such executor or administrator, it shall be his duty, by an order entered 
upon the minutes of the court, to suspend the powers of such executor or 
administrator until the matter can be investigated. 

(1799) Src. 282. During the suspension of the powers of the executor or 
administrator, under the authority of the preceding section, the probate 
judge may, if the condition of the estate requires it, appoint a special 
administrator to take charge of the effects of the estate, who shall give the 
bond and account as other special administrators are required to do. 

(1800) Sec. 283. When such suspension has been-made, notice thereof 
shall be given to the executor or administrator, and he shall be cited to - 
appear and show cause why his letters should not be revoked. If he fail 
to appear in obedience to the citation, or if, appearing, the court be satis- 
fied that their exists cause for his removal, his letters shall be revoked, and 
letters of administration granted anew, as the case may require. 

(1801) Sec. 284. At the hearing any person interested in the estate may 
‘appear .and file his allegations in writing, showing that the executor or 
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administrator should be removed. Such allegations shall be heard and 
determined by the court. i 

(1802) SEC. 285. If the executor or administrator has absconded or con- 
ceals himself, or has removed or absented himself from the’ Territory, 
notice may be given him of the pendency of ‘the proceedings by publica- 
tion, in such manner as the court may direct; and the court may proceed 
upon such notice as if the citation had been personally served. = 

(1803) SEC. 286. In the proceedings authorized by the preceding sections 
of this act, for the removal ‘of an executor or administrator, the court may - 
compel his atttendance by attachment, and may compel him to answer 
questions on oath touching his administration, and upon his refusal so to 
do may commit him until he obey, or may revoke his letters, or .both, and - 
the probate court shall also examine such other witnesses as shall be deemed 
* necessary. 


Miscellaneous Provisions.’ 


(1804) Src. 287. All orders and decrees made by the probate court dur- 
ing its terms shall be entered at length in the minute-book of the court, 
and also all orders which the probate judge is empowered to make out of 
term-time. The probate judge shall sign the minutes of the proceedings 
of each day during each term of court, and he shall sign each order made 
by him out of term-time, at the time of making the same. 

_ (1805) SEC. 288. Whenever personal notice is required by this act to be 
given to" any party to a proceeding in the probate court, and no other 
mode of giving notice is prescribed, it shall be given Ri citation issued 
from the court, signed by the clerk, and under the seal of the court directed 
' to the sheriff of the proper county, and requiring him to cite such persons 
to appear before the court or judge, as the case may be, at a time and 
.place to be named in the citation., In the body of the citation shall be 
briefly stated the nature or character of the proceeding. 

(1806) Src. 289. The officer to whom the citation is directed shall serve 


it by delivering a copy to the person therein named, or to each of them, if. __ 


there be more than one, and shall return the original to.the court, accord- 
ing to its directions, indorsing thereon the time and manner of service. 

All proofs of publication, or other mode or modes of giving notice or | 
serving papers, may be made by the affidavit of any person competent t ‘to be 
a witness, which affidavit shall be filed, and shall constitute prima facie 
evidence of such publication or notice of (or ?) service. 

(1807) Src. 290. When no other time is specially jprescribed, citation 
shall be served at least five days before the return day thereof. 

(1808) Szoc. 291. Unless otherwise specially prescribed, the clerk of the 
probate court shall have power to administer all oaths necessary and proper 
to be taken, touching any matter pending in the probate court, or in-any 
manner connected with any proceedings _ of which the court has jurisdic- 
tion, and he shall have power to issue citations and subpoenas upon the ap- 
plication of any panye 
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(1809) Sec. 292. All writs and processes issuing from the probate court 
shall be signed by the clerk and authenticated with the seal of the court, 
except subpoenas, which need not be under seal. 

(1810) Suc. 293. The practice in the district court shall be applicable to 
proceedings in the probate court, so far as the same does not conflict with 
any enactment specially applicable to the probate court, or is not inconsis- 
tent with the provisions of this act, or the act to provide for the appoint- 
ment and prescribe the duties of guardians. For the purpose of taking 
the testimony of a witness or witnesess in other counties of this Territory, 
or in other States or Territories and countries, a commission may be issued 
whenever in the discretion of the court. 

(1811) SEC. 294. Appeals shall be allowed from the decisions of the pro- 
bate court to the district court of the same county in the following cases: 

First. For or against granting or revoking letters testamentary, or of ad- 
ministration, or of guardianship. 

Second. For or against admitting a will to probate. 

Third. For or against the validity of a will, or revoking the probate 
thereof. 

Fourth. For or against setting apart property, or making an allowance 
for a widow or child, or both. 

Fifth. For or against directing the sale or conveyance of real property. 

Sixth. On the settlement of any account of an executor, or administra- 
tor, or guardian. 

Seventh. For or against declaring, allowing or directing the payment of 
a debt, claim, legacy or distributive share. 

( 1812) Sec. 295. The appeal may be taken within twenty days after the 


order, decree or judgment is made and entered in the minutes of the court; ' 


it shall be made by filing with the clerk of the probate court a notice stat- 
ing the appeal from the order, decree or judgment, or some specific part 
thereof, and serving a copy of said notice upon the opposite party, and by 
executing an undertaking, or giving surety on such appeal, in the same 
manner, and to the same extent, as upon an appeal to the supreme court 
from the district court; provided, the appeal of an executor or administra- 
tor who has given an Official bond shall be complete and effectual without 
the undertaking. 

(1813) Src. 296. Whenever it is or may be provided by law that any or- 
der or decree or copy of any order or decree of a probate court or probate 
judge, shall or may be recorded in the office of the county recorder, any 
such order, or decree, or copy shall, from the time of filing the same in 
the said office for record, impart notice to all persons of the contents thereof; 
provided, that nothing in this section shall be construed to lessen in any 
respect the force or effect, as notice or otherwise, of any order, decree, act, 
or proceeding of a probate court or probate judge. . 

(1814) SEC. 297. The appeal shall not be a supersedeas in any other mat- 
ter relating to the administration of the estate, except that upon which the 
appeal i is specially taken; when the appeal is taken and perfected, the clerk 
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shall deposit in the office of the district ute all the original papers in his 
office relating to the subject-matter of the appeal. 

(1815) Sec. 298. Sections 340, 341, 342, 343, 344, 345 and 346, of chap- 
ter forty-eight, Howell Code, of Proceedings in Civil Cases, shall be appli- 
cable to proceedings in probate courts on appeal from said courts to me 
district courts. 

(1816) SEC. 299. Appeals to the district court from the probate court 
shall be taken on questions of law alone. Upon an appeal from a judg- 
ment or order, the appellate court may reverse, affirm or modify the judg- 
ment or order appealed from, in the respect mentioned in the notice of 
appeal, and as to any or all of the parties; and may set aside or confirm, or 
modify, any or all of the proceedings subsequent to, or dependent upon, 
such judgment or order; a certified copy of the judgment or decision of 
the district court shall be transmitted to the probate court, and shall be 
entered therein as the judgment of the said probate court, unless an appeal 
be taken therefrom to the supreme court, as provided by law. 

(1817) Src. 300. When an order or decree appointing an executor or 
administrator or guardian, shall be reversed on appeal, all lawful acts in 
administration upon the estate performed by such executor or administra- 
tor, or guardian, if he shall qualify, shall be as vaHd:as if such order or 
‘decree had been affirmed. When any executor or administrator resigns, or 
‘is removed, a successor may be appointed, if a necessity therefor exists, 
without again proving the death, and residence of the testator or intestate. 
Where it is not otherwise prescribed--by law, the probate court, or the dis- 
trict court on appeal, may, in its discretion, order costs to be paid by any 
party, to the proceedings, or out of the estate, as justice may require ; 
-execution for the costs may issye out of the probate court. 

(1818) Sec. 301. In all issues of fact arising in the probate court, the 
trial‘thereof shall be by the court or probate judge, unless either of the 
parties at issue demand a trial by jury. A trial by jury. shall be demanded 
at the time of joining issue; and shall be deemed waived if neither party 
then demand it. When demanded the trial of, the case shall be adjourned 
until a time and place fixed for the return of the jury. If neither party 
desire an adjournment, the time and place shall be determined by the pro- 
bate judge, and shall be on the same day or within the next two-days. 
The jury shall be summoned, upon an order of the probate judge, in the 
county, and not from the bystanders. At the time appointed for the trial, 
the probate judge shall proceed to call from the jurors for the trial of the 
issue. The jury, by consent of the parties, may consist of any number not 
more than twelve, nor less than three. If a ‘sufficient number of com- 
petent and indifferent jurors do not attend, the probate judge shall direct 
others to be summoned from the vicinity, and not from the bystanders, 
sufficientyto complete the jury. Either party may challenge the jurors. 
The challenge shall be either peremptory or for cause. Each party shall be 
entitled to three peremptory challenges. Hither party may challenge for 
cause on any grounds set forth in section 164 of chapter 48; Howell Code, 
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of proceedings in civil cases. Challenges for cause shall be tried by tho 
probate judge in asummary manner, who may examine the juror challenged 
and witnesses. s 

(1819) Sec. 302. Whenever proof of notice shall be required by tho 
_ provisions of this act, the certificate of the probate judge that such notice 
has been duly given shall be deemed sufficient proof. 

(1820) Sec. 303. The probate judge of cach county shall be furnished 
with an office for the transaction of probate business, and with the neces- 
sary furniture and stationery therefor by the board of supervisors of such 
county, and the cost thereof shall be audited and paid as other charges ` 
against the county. 

(1821) Sec. 304. The terms of the probate court shall be holden at.tho 
county seat, on the first Monday of January, April, July and October in ` 
each year, and the judge may hold such adjourned or special terms as he 
shall think proper. 

(1822) Sec. 305. Chapter 29, Howell Code, entitled “ Of Probate Courts,” 
and the amendmants thereto, are hereby repzaled. 

Sec.'306. This act shall take effect and be in force from and after its 
passage. 
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An Act providing a Salary for the Probate Judges. 
[Approved February 13, 1871.] 


(1823) Sectrow 1. The probate judge of each county of the Territory, 
except: the counties of Mohave and Pah-Ute, shall receive an annual salary 
of three hundred dollars. The probate judge of the county of Mohavo 
shall receive an annual salary of one hundred and fifty dollars; said sala- 
ries to be paid quarterly ont of the general fund of the county isa 

(1824) Sec. 2. The board of supervisors of each ‘county, upon applica- 
tion in writing from such probate judge, and upon due proof .of service 
rendered, shall issue their warrant, upon the county treasurer of their re- 
spective counties, for the amount due to such probate judge. 

(1825) Sree. 3. The county treasurer upon whom such warrant is drawn 
shall, upon presentation of such warrant, pay out of any moneys in his 
hand, ‘belonging to the general fund of the county treasury, the amount 
named i in such warrant. 

(1826) Sec. 4. The probate judge of cach county shall be and he is 
hereby empowered to act as clerk of the probate court in his county, and 
receive therefor all fees allowed by law to the county recorder, as ea officio 
clerk | ‘of said court, and the county recorder of each county is hereby 
directed to deliver to the said probate judge the seal of said court and all 
records and papers belonging to the said probate court. 

(18: 27) Sec. 5. The probate judge of cach county shall give bond to the 
Territory in the ‘penal sum of not less than one thousand.dollars, nor more 
than three thousand dollars, for the faithful performance of the duties of 
his office. The boud to be approved by the board of supervisors o: the 
ooie in which said probate judge holds his office: 


~ 
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(1828) Sec. 6. It shall, be the duty of the board of supervisors to sce 
that the records of the probate court are kept in a proper manner. 

(1829) Sec. 7. All acts and parts of acts in conflict with the pronsong 
of this act are hereby repealed. 


Sec. 8. This act shall take effect and be in force from and after ita pas 
sage. 


An Act to provide for the Appointment and Prescribe the Duties of Guardians. 
[Approved February 8, 18783.) 


= 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(1830) Section 1. The probate judge of each county, when it shall ap- 
pear necessary or convenient, may appoint guardians to the persons and 
estates, or cither of them, of minors who have no guardian legally appointed 
by will, and who are inhabitants or residents in the same county, or who 
shall reside withont the Territory.and have any estate within the county. 
Such appointment may be made‘on the application, by petition, of a rela- 
tive, or any person interested in or befriending such minor. Before mak- 
ing such appointment, the judge shall cause such notice to be given to the 
relativ cs of the minor residing in the county, and to any person under 
whose care such minor may be, as he shall on due inquiry deem reasonable. 

(1831) Sec. 2. If the minor is under the age of fourteen years, the pro- 
bate judge may nominate and appoint his guardian; and if he is above the 
age of fourteen years, he may nominate his own guardian, who, if ap- 
proved by the judge, shall be appointed accordingly. 

(1832) Sec. 3. If the guardian nominated by the minor shall not be ap- 
proved by the judge, or if the minor shall reside out of the Territory, or 
if, after being duly cited by the judge, he shall neglect for ten days to 
nominate a suitable person, the judge may nominate and appoint- tho 
guardian, in the same manner as if the minor were under the age of four- 
teen years. 

(183 3) SEC. 4. When a ginda has been appointed by the court for a 
minor under the age of fourteen ‘years, the minor, at any time after he at- 
tains that age, may appoint his own guardian, subject to the approval of 
the probate judge.— 

(1834) Seo. 5. The father of the minor, if living, and, in dase of his 
decease, the mother, while she remains unmarried, being themselves respec- 
tively competent’ to transact their own business, and not otherwise ursuit- 
able, shall be entitled to the guardianship of the minor. 

(1835) Sec. 6. If the minor have no father or mother living and com- 
petent to have the custody and care of the education of such minor, the 
guardian so appointed shall have the custody and tuition of his ward. 

(1836) Sec. 7. Every guardian appointed as aforesaid shall have the cus- 
tody and tuition of the minor, and the care and management of his estate, 
- until such minor shall arrive at the age of twenty-one years, or shall marry, 
or until the guardian shall be discharged according to law... Whenever any 
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pèrson shall be appointed guardian of a minor, the probate judge may, 
with the consent of such person, insert in the order of appointment condi- ` 
tions not otherwise obligatory, providing for the care, treatment, education 
and welfare of the minor; and such conditions shall be.deemed to be a part: 
of’ the duties of the trustof such guardian, and for their faithful perform- 
ance he and the sureties on his bond shall be responsible. 

(1837) Sec. 8. Before the order appointing any person guardian under 
this act shall take effect, and before letters shall issue, the’ judge shall re- 
quire of each person a bond tothe minor, with sufficient sureties, to be ap- 
proved by the judge, and in such sum as he shall order; and when the 
penal sum of the bond exceeds two thousand dollars, each of the sureties 
may become liable for portions thereof, making in the aggregate the whole 
penal sum, and said bond shall be conditioned that the guardian shall faith- 
fully execute the duties of his trust according to law. 

And the following conditions shall be deemed to form a part of such 
bond without being expressed therein: 1st. To make a true inventory of 
all the estate, real and personal, of his ward that shall come to his posses- 
sion or knowledge, and to return the same within such time as the judge 
shall order; 2d. To dispose of and manage all such estates according to 
law, and for the best interests of the ward, and faithfully to discharge his 
trust in relation thereto, and also in relation to the care, custody and edu- 
cation of the ward: 8d. To render an account on oath of the property, es- 
tate and moneys of the ward in his hands and all proceeds or interests 
derived therefrom, and of the management and disposition of the same, 
within three months after his appointment, and at such other times as the 
court shall direct, and at the expiration of his trust to settle his accounts 
with the probate judge, or with the ward if he be of full age, or his legal 
representatives, and to pay over and deliver all the estate, moneys and 
effects remaining in his hands, or due from him on such settlement to the 
person or persons who shall be lawfully entitled thereto. 

Upon filing such bond duly approved, letters of guardianship shall issue 
to the person appointed. In form, the letters of guardianship shall be 
substantially the same as letters of administration, and the oath of the 
guardian shall be indorsed thereon, that he will perform the duties of his 
office, as such guardian, according to law. 

(1838) Sec. 9. All the provisions of sections seventy-eight, seventy-nine, 
eighty, eighty-one; eighty-two, eighty-three, eighty-four, eighty-five, eighty- 
six and eighty-seven of the act entitled ‘‘an Act to regulate proceedings in 
the Probate Court,” shall apply to this act. 

(1839) Sec. 10. If any minor who has a father living has property, the 
income of which is sufficient for his maintenance and education in a manner 
more expensive than his father can reasonably afford, regard being paid to 
the situation to'the father’s family, and to all the circumstances of the case, 
the expenses of the education, and maintenance of such minor may be, 
defrayed out of the income of his own property, in whole or in part, as shall 
he indgon reasonable, ‘dnd shall be directed by the Probate court, and the 
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darga ther efor may be allowed accordingly in the- settlement . of ‘th 
accounts of his guardian. e j l 

(1840) See. 11. The father of any child sioi is a minor may, by his last 
will and testament, appoint a guardian or guardians of.such child, whether * 
born before or after the time of making such will, and, in case of the death 
of the father, the mother of such child may,.in like manner, appoint a 
guardian or guardians, if such child shall not then have any legally ap- 
pointed guardian; and every testimentary guardjan shall give bond and- 
qualify, and shalt have the same powers, and perform the same duties, 
with regard to the person and estate of such minor, as guardians appointed 
by the probate court, except as far as the said powers and duties may have 
been legally modified, enlarged or changed by the will by which such guard- 
ian was appointed. 

(1841) Sec. 12. Nothing contained in this act shall affect or impair the 
power of any court to appoint a guardian to defend the interest of any 
minor interested in any suit or matter pending therein, nor to appoitit or 
allow any person, as the next friend of a minor, to commence and prosecute 
any suit in his behalf. 

(1842) Sec. 13. Whenever it shall be represented to the probate judge 
upon petition, under oath, by any relative or friend of any insane person, 
or of any person who, by reason of extreme old age or other cause, is 
mentally incompetent to manage his property, that such person is insane or 
mentally incompetent to manage his property, said judge shall cause a 
notice to be given to the supposed insane or incompetent person of the 
time and place of hearing the. casé, not less than five days before the time 
so appointed, and shall also cause such person, if able to attend, to be pro- 
duced before him on the hearing. 

(1843) Sec. 14. If, after a full hearing and examination upon such 
petition, it shall appear to the probate judge that the person in question is 
incapable of taking care of himself and managing his property, he shall - 
appoint a guardian of his -person and estate with the powers and duties 
hereinafter specified. * 

(1844) Sec. 15. Every guardian so appointed, as provided i in the preced- 
ing section, shall have the care and custody of the person of his ward, and 
the management-of all his estate until such guardian shall be legally dis- 
charged; and he shall give- bond *to such ward, in like manner and with 
like conditions as petore prescribed, with respect to the guardian of a 
minor. 

(1845) Suc. 16. Every guardian appointed under the provisions of this 
act, whether for a minor or any other person, shall pay all just debts due 
from the ward out of his personal estate and the income of his real estate, 
if sufficient, and if not, then out of his real estate, upon obtaining an 
order for the sale thereof, and disposing of the same in the manner pro- 
vided by law. 

(1846) Sec. 17. Every such guardian shall aleo settle all accounts of the 
ward, and demand, sue for and receive. all debts due to him, or may, with 
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the approbation < of the probate judge, ry | for the same; and give a 
discharge to the debtor on receiving a fair and just dividend of his estate 
and effects; ; and he shall appear for and represent his ward in all legal suits ` 
and proceedings, unless where another person is appointed for that purpose, 
as guardian or next friend. 

(1847) Sec. 18. Every guardian shall manage the estate of his ward 
frugally and without waste, and apply the income and profits thereof, as far as 
may be necessary for thẹ comfortable and suitable maintenance and support 
of the ward, and his family if there be any; and if such’ income and pro- 
fits be insufficient for that purpose, the guardian may sell the real estate, 
upon obtaining an order therefor, as provided by law, and shall apply tho 
proceeds of such sale, as far as may be necessary, for the maintenance and 
support of the ward, and his family if there be any. 

(1848) Sec. 19. The guardian may join in and assent to a partition of 
the real estate of the ward, in the cases and in the manner provided by law. 


(1849) Sec. 20. Every guardian shall return to the probate court an in- 
ventory of the estate of his ward, within three months after, his appoint- 
ment, and at such other times as the probate court may order; and he shall 
return to said court additional inventories whenever any further property 
belonging to said estate, not included in previous inventories, shall come to 
his hands, and if there be no estate, ho shall return that fact under oath. 
Each of such inventories shall be sworn to by the guardian, and the 
property comprised therein shall be appraised by the appraisers who shall 
be appointed, and shall proceed: in the manner provided by the laws regu- 
lating the settlement of the estates of deceased persons, and when so ap- 
praised it shall be recorded by the clerk of the probate court in a proper 
book kept in his office for that purpose. 

(1850) Sec. 21. When the income of the estate of any person under 
guardianship shall not be sufficient to maintain the ward and his family, 
or to; educate the ward when a minor, his guardian may sell his real or 
personal estate for that purpose, upon obtaining an order therefor and pro- 
ceeding therein as provided in this act. 

(1851) Sc. 22. When it shall appear to the satisfaction of the court, ` 
upon the petition of the guardian, that it would be for the benefit of his 
. ward that his real estate, or some part thereof, should be sold in order that 
the proceeds thereof may be put out at interest, or invested in some pro- 
ductive stock, or in the improvement or security of any other real estate of 
said ward, his guardian may sell the same for such purpose, upon obtain- 
ing an order therefor and proceeding therein as provided in this act. 

(1852) Sec. 23. If the estate is sold for the purpose mentioned in the 
twenty-first section of this act, the guardian shall apply the proceeds of tho 
sale to such purpose, as far as necessary, and shall put out the residue, if 
any, on interest, or invest it in the best manner in his power, until the 
capital shall be wanted for the maintenance of the ward and his family, or 
the education of his children, or for the education of the ward when a 
minor, in which case the capital may be used for that purpose, as far.a8 
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may be necessary, in like manner as if it had popi pa estate of tho S 
ward. 

(1853) Sec. 24, If the estate is sold for the purpose of putting out or 
investing the proceeds, as provided in this act, the guardian shall make the 
investment according to his best judgment, or in pursuance of any. order 


that may be made by the prebate court. 
(1854) Sec. 25. To obtain ah order for such sale, the guardian shall pre- 


sent to the probate court of Ale county in which he was appointed guardian, ° 
a petition therefor, setting forth the condition of the estate of his ward, 
and the facts and circumstances on which the petition is founded, tending 
to show the necessity or expediency of such sale, which petition shall be 
verified by the oath of the petitioner. 


(1855) Sec. 26. If it shall appear to the court or judge from uci peti- 
tion that it is necessary, or would be beneficial to the ward that such real 
estate, or some part of it, should be sold, or that the real and personal 
estute should be sold, the court or judge shall thereupon make an order 
directing the next of kin of the ward, and all pérsons interested in the 
estate, to appear before such court ata time and place therein specified,. 
not less than four nor more than eight weeks from the time of making such 
order, to show cause why an order should not be granted for the sale of- 
such estate. 

If it appear that it is necessary, or would be beneficial to the ward, to 
sell the personal estate, or some part of it, the same proceeding shall there- 
upon be had in reference to notice of the application, and to ordering.a 
sale and making such sales as are provided in relation ‘to sales of personal 
estate by executors or administrators.  _ 

(1856) Sec. 27. A copy of the order shall be personally served on the 
next of kin of such ward, and on all persons interested in the estate, at 
least fourteen days before the hearing of the petition, or shall be published 
at least three successive weeks in some newspaper printed in the county, to . 
be designated by the court, or judge, or if there be none printed in the 
county, or by posting notices in at least three public places in the county. 

(1857) Sec. 28. The probate court, at the time and place appointed in 
such order, or such other time as the hearing shall be adjourned to, upon 
proof of the due service or publication of the order, shall hear ind examine 
the proofs and allegations of the petitioner, and of the next of kin and all 
other persons interested i in the estate who shall think proper to oppose the 
application. 

(1858) Sec. 29. On such hearing, the guardian may be cxamined on 
oath, and witnesses may be’ produced, and examined by either party, and 
process to compel their attendance, and testimony may be taken by the 
probate court, or judge, in the same manner and with like effect as in other - 
cases, 

(1859) Sec. 30. If any person shall appear and object to the granting of 
any order prayed for under the provisions of this act, and it shall appear to 
the court that either the petition or the objection thereto is unreasonable 
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said court may in its discretion award costs to the party prevailing and en- 
force the payment thereof. 

(1860) Sec. 31. If after a full examination it shall appeaf to the court 
either that it is necessary or would be for the benefit of the ward, that his 
real estate, or some part of it, should be sold, such court may grant an 
order therefor, specifying therein for which of the causes or reasons men- 
tioned in sections twenty-one and twenty-two of this act, said sale is neces- 
sary or proper, and said court may, if the same has been prayed for in the 
petition, order such sale to be made at either public or private sale, upon 
like proceedings and in the same manner as provided by law, in case of a 
sale of real estate by an executor or administrator, and subject to the same 
proceedings in relation to the confirmation or rejection of the sale or the 
resale thereof. 

(1861) Sec. 32. Every guardian authorized to sell real estate as aforesaid, 
shall, before the sale, give bond to the probate ,judge, with sufficient secu- 
rity to be approved by such judge, with condition to sell the same, in the 
manner prescribed by law for sales of real estate by executors and adminis- 
trators; and to account for and dispose of the proceeds of the sale in the 
manner provided by law. 

(1862) Sc. 33. He shall also give public notice of the time and place of 
sale, and shall proceed therein in like manner as prescribed in the case of a - 
sale of land by an executor or administrator; the same proceedings shall be 
had as to the return of the sale and the confirmation thereof, and the order 
to execute a conveyance, as is prescribed in regard to sales of land made by 
executors or administrators, and the confirmation shall have the same force 
and effect. 

(1863) Suc. 34. No order of sale granted in pursuance of this ack shall 
be in force more than one year after granting the same. | 

(1864) Sc. 35. No action for the recovery of any estate, sold by a guar- 
dian under the provision of this act, shall be maintained by the ward, or by 
any person claiming under him, unless it be commenced within three years 
next after the termination of the guardianship, excepting only that minors 
and others under legal disability to sue at the time when the cause of action 
shall accrue, may commence their action at any time within three years 
next after the removal of their respective dissbilities. 


(1865) Src. 36. The guardian shall, upon the expiration of a year from 
the time of his appointment, and as often thereafter as he may be required, 
present his account to the probate court for settlement and allowance; and 
all the laws relative to the accounts of executors and administrators shall 
govern in regard to the accounts of a guardian, so far as they can be made 
applicable. 

(1866) Sec. 37. The probate court, on the application of a guardian or 
of any person interested in the estate of any ward, after such notice to per- 
sons interested therein as the probate judge shall direct, may authorize and 
require the guardian to invest; the proceeds of sales, and also any other 
money in his hands, in real estate, or in any other manner that shall be 
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most to the interest of all concerned therein; and -the said probate court 
may make such further orders and give such directions as, the case may 
require for managing, investing and disposing of the estate and effects in 
the hands of the guardian. | 

(1867) Sec. 38. When any guardian, appointed either by the testator or 
the probate judge, shall become insane or otherwise incapable of discharg- 
ing his trust, or evidently unsuitable therefor, or shall have wasted or mis- 
managed the estate, the probate judge, after notice to the guardian, may 
remove him; and every guardian may, upon request, be allowed to resign his 
trust, when it shall appear to the probate judge proper to allow the same, 
and upon every such resignation or removal, and upon the death of any 
guardian, the probate judge may appoint another in his place. j 


(1868) Sec. 39. The marriage of any person who is under guardianship 
as a minor shall terminate such guardianshıp, and the guardian of any 
insane person, or other person, may be discharged by the probate judge 
when it shall appear to him, ‘on the application of the ward or otherwise, 
that such guardianship is no longer necessary. 

(1869) Suc. 40. The probate judge may require a new bond to be given 

by any guardian whenever he shall deem it necessary, and may discharge. 
the existing sureties from further liability, after due notice given, as such 
‘court may direct, when it ghall appear that no injury can result therefrom 
. to those interested in the estate. 
(1870) Src. 41. Every bond given by a guardian shall be filed and pre- 
‘served in the office of the judge of the probate court of the county, and in 
case of the breach of any condition thereof, may be prosecuted in the name 
of the ward, for the use and benefit of such ward, or of any person inter- 
ested in the estate. 

(1871) Suc. 42. No action shall be maintained against the sureties in any 
bond given by a guardian, unless it be commenced within three years from 
the time when the guardian shall have been discharged; provided, that if, 
at the time of such discharge, the person entitled to bring such action shall 
be under any legal disability to sue, the action may be commenced at any 
time within three years after such disability be removed. 

(1872) Sec. 43. Upon complaint made to the probate judge by any 
guardian, or by the. ward, or by. any creditor, or by any other person inter- 
ested in the estate, or by any person having any prospective interest therein, 
as heir or otherwise, against any one suspected of having concealed, em- 
bezzled or conveyed away any of the money, goods or effects, or any instru- 
ment in writing belonging to the ward, the judge may cite and examine 
such suspected person, and proceed with him as to such charge in the same 
manner as is pr ovided with respect to persons suspected of concealing or 
embezzling the effects of a deceased testator or intestate. “ 

(1873) Sec. 44. When any minor or other person liable to be put under 
guardianship, according to the provisions of this act, shall reside without, 
this Territory, and shall have any estate therein, any friend of such person, 
or any one interested in his estate in expectancy or otherwise, may apply 
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to the probate judge of any county in which there may be any estate of 
such absent person, and, after notice given to all interested, in such man- 
ner as the judge shall order, by publication or otherwise, and after a full 
hearing and examination, if it shall appear to him proper, he may appoint 
a guardian for such absent person. 

(187+) Src. 45. Every guardian appointed under the provisions of the 
preceding section shall have the same powers and perform the same duties 
with respect to any estate of the ward that shall be found within this Tor- 
ritory, and also with respect to the person of the ward, -if he shall come to 
reside therein, as are prescribed with respect to any other guardian ap- 
pointed under'this act. 

(1875) Sec. 46. Every such guardian shall give bond to the ward in tho 
manner and with the like condition as hereinbefore provided with respect 
to other guardians, excepting that the provisions respecting the inventory, 
the disposal of the estate and effects, and the account to be rendered by 
the guardian, shall be confined to such estate and such effects as shall como 
to his hands in this. Territory. 

(1876) Sec. 4+7. The guardianship which shall be first lawfully Sand 

_of any person residing without this Territory shall extend to all the estate 
of the ward within the same, and shall exclude the jurisdiction of the 
probate court of any other county. = 

(1877) Sec. 48. Every guardian shall be allowed the amount of his rea 

- sonable expenses, incurred in the execution of his trast, and he shall also 
have such compensation for his services as the court in which his accounts 
are settled shall deem to be just and reasonable.. 

(1873) Sec. 49. The court in its discretion, whenever the same shall ap- 
pear necessiry, may appoint more than one guardian, of any person sub- 
ject to guardianship, who shall give bond and be governed and liable in all 
respects, as is provided respecting a sole guardian. 

(1879) Sec. 59. When an account is rendered by two or more joint 
guardians, the probate judge may, in his discretion, allow the same upon 
oath of any of them. 

(1880) Sec. 51. All sales of real estate of minor heirs made for the bence- 
fit of suid minor heirs, in accordance with the provisions of this act, shall 
be for cash, or for part cash, and part deferred payments, not to exceed 
three years. bearing date from date of sale, as in the discretion of the pro- 
bate judge may be most beneficial to said minor heirs. Guardians making 
the sales aforesaid shall demand and receive from the purchasers bond and 
mortgage on the real estate so sold, with sueh additional security as the 
judge may deem necessary and sufticient to secure the faithful pay ment of 
the deferr ed payments and the interest thercon. 


(1881) ‘Sec. 52. All letters of guardianship hereafter issued, and all 
guardians’ bonds hereafter executed, under the provisions of this act, with 
the affidavits and certificate thereon, shall be forthwith recorded by the 
clerk of the probate court having jurisdiction of the persons and estates of 
said wards, respectively, in a book kept by him in his office for that pwr- 
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pose, and said records and duly certified copies thereof shall have the same 
force and effect in all cases whatsoever as the originals thereof would have. 

(1882) Sec. 53. All matters which under the provisions of this act. may 
be preferred by the probate judge, may be performed by him at chambers 
or as the act of the probate court when holding such court; and any order 
appointing a guardian shall be entered as, and- become a decree of the 
court. The provisions of the act in relation to the estates of deceased per- 
sons, so far as they relate to the practice in the probate court, or the dis- 
trict court, shall also apply to proceedings under this act where they do not 
conflict with any of the provisions of this act. 

Sec. 54. This act shall take effect and be in force from and after its 
passage. i 


es ' ry 
An Act to provide for the Adoption of Children. 


[Approved February 14, 1873.) 
Be it enacted by the Legislative Assembly of the Territory y of Arizona: 


(1888) Section 1. That any person over the age of twenty-one years, 
and bearing a good moral character, may adopt one or more minors in tho 
manner hereafter provided. 

(1884) Sec. 2. No adoption shall be allowed by a married man without 
the consent of his wife, which shall be in writing and filed with the pro- 
bate judge at the time of such adoption; and no adoption shall be allowed 
by a married woman without a similar consent on the part of her husband. 

(1885) Sec. 3. A legitimate child shall not be adopted, by any person 
without the consent òf the parents of the said child, if they be living, and 
in the Territory; nor shall an illegitimate child be adopted by any person 
without the consent of the mother of the said child, if she be living, and in 
the Territory ; provided, that in case the said illegitimate child shall have 
been abandoned by its mother, the consent of the mother shall not be 
deemed necessary; and, provided further, that if a child have no parents 
living, and have a guardian or guardians, the consent of such guardian or 
guardians shall be required as.in the case of the parents; and if the child 
be over twelve years of age, the consent of such child shall in all cases be 
necessary. = 

(1886) NEC. 4. Any person desiring to adopt a minor under the provi: 
sions of this act shall present a petition to the probate judge of the.county 
in which such person resides, setting forth the name, age, residence and 
occupation of the petitioner, and whether married or unmarried ; and also 
the name, age and residence of the minor desired to be adopted, with the 
names of the parents if the same can be ascertained, and, if the parents be 
not living, the name of the guardian, if there be one, and shall at the same 
time file with the probate judge the consent in writing of tlie parent or 
parents of the said minor, if living and in the Territory, or the consent of 
the guardian if there be one; upon receiving such petition and the filing of 
such consent, the probate judge shall make an order appointing a day for 
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the hearing thereof, which shall not be less than five nor more than fifteen 
days from the time of making the order. 

(1887) Sec. 5. If on the hearing the probate judge shall be satisfied. from 
the evidence adduced that the statements in the petition are all true, and 
that the petitioner is a person of good moral character, and possessed of 
sufficient means to enable him or her to support and educate the said 
ininor, and that the said minor will be benefited by the adoption, he shall 
make and enter an order in the record of the probate court, reciting the 
same, the name of the minor adopted, and the person adopting him or her, 
and that all the requirements of this act have been complied with, and that 
the said minor shall thenceforth bear the name of the person so adopting 
him or her, and from and after that time, the same shall be the lawful 
name of thé said minor, and the said minor so adopted shall become by the 
said adoption the lawful heir of the person so adopting him or her. 

(1888) Sec. 6. The person adopting a minor, as hereinbefore provided, 
and the minor so adopted by the said person shall bear toward each other, 
in all respects, the legal relation of parent and child, and the said minor 
shall enjoy all the legal rights and be subject to all the duties appertaining 
to that relation ; provided, however, that if the adopted child die, leaving 
descendants, or brothers or sisters, the person adopting shall not inherit 
the estate.of the adopted child ; and it shall not be lawful for the adopted 
child, before arriving at the age of twenty-one years, to make any testa- 
mentary disposition of his or her estate in favor of the person adopting him 
or her. >` 

(1889) Sec. 7. The natural parents of an adopted minor shall be, from 
the time of adoption, relieved of all parental duties and responsibilities 
toward the minor so adopted, and shall have no further control over him or 
her. ' 

(1890) SEC. 8. Either or both parents of an illegitimate child, or the 
father with the consent of his wife, or the mother with the consent of her . 
husband, may acknowledge such child as his or their own, and such 
acknowledgment shall legitimatize such child, and such child shall from 
the time of such acknowledgment be the legal heir of the parent by whom 
it shall be so acknowledged. 

Ssc. 9. This act shall take effect and be in force from and after its pas- 
sage, 
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_ CHAPTER XXX.* i 
{Approved December 80, 1865.} l 
Of Marriages. E : 


(1891) SEction 1. Marriage is considered in law as a civil aa _to 
which the consent of the parties is essential, 

(1892) Sec. 2. All marriages between parents and children, TEN 
grandparents and grandchildren of every degree; 3 between brothers and 
sisters, of the one-half as well as the whole blood; and between uncles and 
nieces, aunts and nephews, are declared to be incestuous, and absolutely 
void. This section shall extend to illegitimate as well as legitimate children 
and relations. 

(1893) Sec. 3. All marriages of white persons with negroes, mulattoes, 
indians or mongolians are declared illegal and void. 

(1894) SEC. 4. Whoever shall contract marriage, in fact, contrary to the 
prohibitions in the two preceding sections, and whoever shall solemnize any 
such marriage, shall be deemed guilty of a misdemeanor, and, upon con- 
viction, shall be punished by fine or imprisonment, or both, at the discre- 
tion of the jury which shall try the cause, or, if the conviction be by con- 
fession, at the discretion of the court, the fine to be not less than one hun-. 
dred nor more than ten thousand dollars, and the imprisonment to be not 
less than three months nor more than ten years. 

(1895) Sec. 5: All marriages contracted without this Territory which 
would be valid by the laws of the country in which the same were con- 
tracted, shall be valid in all courts and places within this Territory. 

(1896) Src. 6. The governor of the Territory, every judge and justice of 
the peace, and every clergyman of any denomination, or licensed preacher 
of the gospel, may perform the ceremony of marriage in this Territory.+ ~ 

(1897) Sec. 7. No judge, justice of the peace, clergyman, preacher of 
the gospel or other person, shall join in marriage any male under the age 
of eighteen years, or any female under the age of sixteen: years, without the 
consent of the parent or guardian, or other person under whose care and 
government such minor may be. Any person who shall ‘violate the provi- 
sions of this section shall be deemed guilty of a misdemeanor, and on con- 
viction shall be punished by fine not exceeding one thousand dollars. 

(1898) Src. 8. Every person having authority to join others in marriage 
shall keep a record of all marriages solemnized before him, and within 


* The act of 1865, relating to marriages, supersedes chapter 30 of Howell Code, on the same sub- 
ject, and is printed herein, as amended by the laws of 1871, as chapter 30. 

The said act of 1865 amends chapters 30, 31 and 32 in the same act. 

The following is the title of said act of 1865, which applies to the three chapters aforesaid, and. 
may be important in their construction: “An Act amendatory of chapters thirty, thirty-one and 
thirty-two, Howell Code, ‘Of Marriages,’ ‘Of the Rights of Married Women,’ ‘Of Divorce,’ and _ 
repealing chapter twenty-seven, ‘Of Estates in Dower.’ ” 

The repealing clause of said act of 1865 likewise applies to the three chapters, and is as follows: 
as 3. All chapters or parts of chapters in conflict with this act are repealed. oe Decem- 

r 30, 1865.” 
t As amended by act of 1871. 
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three months transmit a certificate of-every ‘marriage (containing both 
christian names and surnames) to the recorder of the county in which the 
marriage took place; and any person refusing or neglecting to make such 
return within the above required time, shall forfeit for every offense the 
sum ‘of one hundred dollars, to be recovered, with costs, by the recorder. 

(1899) ` Src. 9. The recorder shall record all such returns of marriages in 
a book to be kept for that purpose, within one month after receiving the 

same, and shall be allowed for cach entry of the same, two dollars, to be 
him by the parties to the marriage. If any recorder shall neglect or refuse 
to record within the said time any return to him made, he shall forfeit ono 
hundred dollars, to be recovered, with costs, by any person who will prose- 
cute the same. 

(1900) Sec. 10. The books of marriage to be kept by the respective re- 
corders, and copies of entries therein certified by him under his official 
seal, shall be evidence in all courts. 

(1901) Sec. 11. If any person authorized to solemnize any marriage shall 
` willfully make a false return of any marriage or pretended marriage to tho 
recorder, or if the recorder shall willfully make a false record of any return 
of a'marriage, he shall be deemed guilty of a misdemeanor, and. shall bo 
punished by fine, not less than one hundred nor more than ten thousand 
dollars, and by imprisonment of not less than three months nor more than 
ten years. 


í CHAPTER XXXI. 
| Of Divorce. 


(1902) SECTION 1. AN marriag2s which are prohibited by law, on account 
of consanguinity or affinity between the parties, or on account of either of 
them having a former wife or husband then living; all marriages solemnized 
when either of the parties was insane or an idiot; and all marriages between 
a white person and a negro, shall, if selemnieed within this Territory, be 
absalutely void, without any decree of divorce or other legal process. 

(1903) SEc. 2, In case of a marriage solemnized when cither of the par- 
ties was under the age of legal consent, if they shall separate during such 
non-age, and not cohabit together afterward, or in case the consent of one 
of the parties was obtained by force or fraud, and there shall have been no 
subsequent voluntary cohabitation of the parties, the marriage shall be 
deemed void without any decree of divorce or other legal process. 

(1904) Sec. 3. When a marriage is supposed to be void, or the validity 
thereof is doubted, for any of the causes mentioned in the two preceding 

‘sections, cither party, excepting in cases where a contrary provision is here- 
inafter made, may file a complaint in the district court of the county where 
the parties, or one of them, reside, for annulling the same; and such com- - 
plaint shall be filed, and proceedings shall be had thereon, as in the case of 
a petition or bill filed in said court for a ae ; and, upon due preo: of. 
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the n ullity of the marriage, it shall be declared void by a decree or sentence 
of nullity. } 

(1905) Src. 4. When the ‘validity of any marriage shall be denied or 
doubted by either of the parties, the other party may file a complaint in 
the manner aforesaid, for affirming the marriage; and, upon due proof of 
the validity thereof, it shall be declared valid by a decree or sentence of the: 
court; and such decree, unless reversed on appeal, shall be conclusive upon 
all persons concerned. 

(1906) Sec. 5. When either party shall be sentenced to E for 
life in any prison, jail or house of correction, the marriage shall be thereby 
absolutely dissolved, without any decree of divorce or other legal process— 
and no pardon granted to the party so sentenced shall restore such party to 
his or her conjugal rights. 

(1907) Sec. 6. A divorce from the bonds of matrimony may be decreed 
by the district court of the county where the parties, or one of them, reside, 
on the application by complaint of the aggrieved party, in cither o me 
following cases: 

1. Whenever adultery has been committed by any husband or wifes 

2. When one of the parties was physically incompetent at the time of the 
marriage; 

3. When one of the parties has been sentenced to imprisonment in any 
prison, -jail or house of correction, for three years or more; and no pardon 
granted to the party so sentenced, after a divorce for that cause, shall . 
restore such party to his or her conjugal rights; 

4, Where cither party shall desert the other for a term of two ycars; 

5. When the husband or wife shall have-become an habitual drunkard; 

6. And the district courts may, in their discretion, upon application, as 
in other cases, divorce from the bonds of matrimony any party who is a 
resident of this Territory, and whose husband or wife shall have obtained a 
divorce in any other State. 

7. For the cause of extreme cruelty, whether practiced by using personal 
violence, or by any other means; and a divorce may be decreed on the com- 
plauint of the wife when the husband, being of sutticient ability to provide a 
suitable maintenance for her, shall grossly or wantonly and cruelly refuse or 
neglect so to do. 

(1908) Sec. 7. No dirote shall be granted unless the party exhibiting 
the complaint therefor shall have resided in this Territory one year imme- 
diately preceding the time of exhibiting such complaint; or unless tho ` 
marriage was solemnized in this Territory, and the complainant shall have 
resided in this Territory from the time of such marriage to the time of 
exhibiting the complaint. . l 

(1909) Sec. 8. No divorce shall-be deereed in any gase when it shall 
appear that the complaint therefor was founded in or exhibited by collusion 
between the parties, nor where the party complaining shall be guilty of the 
same crime or misconduct charged against the respondent. 
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(1910) Sec. 9. A complaint for a divorce may be exhibited by a wife in 
her own name, as well as a husband; and, in all cases, the respondent may 
answer such complaint without oath or affirmation. 

(1911) Sec. 10. Suits to annul or affirm a marriage, or for a divorce, 
shall be conducted in the same manner as other suits in court; and the 
court shall have power to award issues, to decree costs and to Srfotes its 
decrees as in other cases. 

(1912) Sec. 11. In every suit brought, either for a divorce or for a sepa- 
ration, the court or judge may, in its discretion, require the husband to 
pay any sums necessary to enable the wife to carry on or defend the suit 
during its pendency; and it may decree costs against either party, and 
award execution for the same; or it may direct such costs to be paid out of 
any property sequestered, or in the power of the court or in the hands of a 
receiver. 

(1913) Src. 12. After the exhibiting of a complaint in a suit to annul a 
marriage or for a divorce, the court may at any time, either in. term or 
vacation, on the petition of the wife, prohibit the husband from imposing 
any restraint on her personal liberty during the pendency of the suit. 

(1914) Sec. 13. The court or judge may, in like manner, on the.applica- 
tion of either party, make such order concerning the care and custody. of 
the minor children of the parties, and their suitable maintenance during 
the pendency of such suit, as shall be deemed proper and necessary, and 
` for the benefit of the children. 

(1915) Sec. 14. Upon pronouncing a sentence or decree of nullity of a 
marriage, and also upon decreeing a divorce, the court may make such 
further decree as it shall deem just and proper concerning the care, custody 
and maintenance of-the minor children of the parties, and may determine 
with which of the parents the children, or any of them, shall remain. 

(1916) Sc. 15. The court may, from time to time, afterward, on the 
complaint of either of the parents, revise and alter such decree concerning 
the care, custody, and maintenance of the children, or any of them, and 
make a new decree concerning the same, as the circumstances of the 
parents and the benefit of the children shall require. 

(1917) Sec. 16. Whenever the nullity of a marriage or a divorce for any. 
cause, excepting that of adultery committed by the wife, shall be decreed, 
and when the husband shall be sentenced to imprisonment for life, the wife 
shall be entitled to the immediate possession of all her real estate in like 
manner as if her husband were dead. 

(1918) Src. 17. Upon every such dissolution of a marriage as is specified 
in the preceding section, the court may make a further decree for restoring 
to the wife the whole, or such part as it shall deem just and reasonable, of 
the personal estate that shall have come to the husband by reason of the 
marriage, or for ajvarding to her the value thereof, to be paid by her hus- 
band in money. 

(1919) Src. 18. Upon every divorce for adultery committed by the hus: 
band, when any personal estate of the wife, or money in lieu thereof, shall 
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be awarded to her, as provided in the preceding section, the court, inie 
of ordering the same to be delivered- or paid into the hands of the wife, 
may order it to be delivered or paid into the hands of a trustee or trustees, 
to be appointed by the court, upon trust to invest the same, and to apply 
the income thereof to the support and maintenance of the wife and of the 
minor children of the marriage, or any of them, in auch manner as ‘the 
court shall direct. 

(1920) Sec. 19. Such tr ustees shall also pay over the principal sum to 
the wife and children of the marriage, when ordered by the court, in such 
proportions and at such times as the court shall direct, regard being had, 
in the disposition of the said income, as well as of the principal sum, to 
the situation and circumstances of the wife and children; and the said 
trustees shall give such bonds as the court shall require for the faithful per- 
formance of their trust. 

(1921) Src. 20. Whenever the court shall think proper to award to the 
wife any of her personal estate, or any money in lieu thereof, in pursuance 
of the foregoing provisions, such court may require the husband to disclose 
on oath what personal estate has come to him by reason of the marriage, 
and how the same has been disposed of, and what. portion thereof still re- 
mains in his hands. 


(1922) Suc. 21. Upon every divorce for any cause, excepting that of 
adultery committed by the wife, if the estate and effects restored or 
awarded to the wife shall be insufficient for the suitable support and main- 
tenance of herself and such children of the marriagé as shall be committed 
to her care and custody, the court may further decree to her such part of 
the personal estate of the husband, and such alimony out of his estate, as 
it shall deem just and reasonable, having regard to the ability of the hus- 
band, and the character and situation of the parties, and all the other cir- 
cumstances of the case. 

(1923) SEC. 22. When the marriage shall be dissolved by the husband 
being sentenced to imprisonment for life, and when a divorce shall be 
decreed for the cause of adultery committed by the husband, or for the 
misconduct or habitual drunkenness of the husband, or on account of his ` 
being sentenced to imprisonment for a term of three years or more, the 
wife shall be entitled to her dower in his lands, in the same manner as if 
he were dead; but she shall not be entitled to dower in any other case of 
divorce. ; 

(1924) Sec. 23. When a divorce shall be decreed for the cause of adul- 
tery committed by the wife, the husband shall hold her personal estate for- 
ever, and he shall also hold her real estate so long as they shall both live; 
and if he shall survive her, and there shall have been issue of the marriage 
born alive, he shall hold her real carate for his own life, as tenant by the 
curtesy. 

(1925) SEC, 24. In the case last mentioned, the court may, by the de- 
cree, allow the wife for her subsistence as much of her said personal or real 


estate, or of the income thereof, as such court shall judge necessary. 
2I 
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(1926) Sec. 25. In all cases when alimony or other allowance shall be 
decreed for the wife or children, the court may require sufficient security 
to be given by the husband for the payment thereof according to the'terms 
of the decree; and upon the neglect or refusal of the husband to give such 
security, or upon his failure to pay such alimony or allowance, the court 
may sequester his personal estate, and the rents and profits of his real 
estate, and may appoint a receiver thereof, and cause such personal estate, 
and the rents and profits of such real estate, to be applied to the payment 
thereof. 

(1927) Suc. 26. After a decree for alimony or other allowance, for the 
wife and children, or either of them, and also after a decree for the appoint- 
- ment of trustees, to receive and hold any property for the use of the wife. 
or children as before provided, the court may, from tinie to time, on the 
complaint of either of the parties, revise and alter such decree, respecting 
the amount of such alimony or allowance and the payment thereof, and 
also respecting the appropriation and payment of the principal and income 
of the property so held in trust, and may make any decree respecting any 
of the said matters which such court might have made in the original suit. 

(1928) Src. 27. A divorce for the cause of adultery committed by the 
wife shall not affect the legitimacy of the issue of the marriage, but the 
legitimacy of such children, if questioned, may be determined by the court 
upon the proofs in the cause; and in every case, the legitimacy of all chil- 
dren begotten before the commencement of the suit shall be presumed until 
the contrary be. shown. 

(1929) Sec. 28. Upon the dissolution of a marriage on account of the 
non-age, insanity or idiocy of either party, the issue of the marriage shall 
be deemed to be in all respects the legitimate issue of the parent who, at 
the time of the marriage, was capable of contracting. ; 

(1930) Src. 29. When a marriage is dissolved on account of a prior 
marriage of either party, and it shall appear that the second marriage was 
contracted in good faith, and with the full belief of the parties that the 
former wife or husband was dead, that fact shall be stated in the decree of 
divorce or nullity; and the issue of such second marriage, born or begotten 
before the commencement of the suit, shall be deemed to be the legitimate . 
issue of the parent who, at the time of the marriage, was capable of con- 
tracting. 

(1931) Sxrc.'30. Upon the dissolution, by decree or sentence of nullity, 
of any marriage that is prohibited on account of consanguinity or affinity 
between the parties, or of any marriage between a white person and a negro, 
the issue of the marriage shall be deemed to be illegitimate. 

(1932) Sxc. 31. If any persons, after being divorced from the bonds of 
matrimony for any cause whatever, shall cohabit together, they shall be 
liable to all the penalties provided by law against adultery. 

(1933) Sec. 32. A complaint to annul a marriage on the ground that one 
of the parties was under the age of legal consent may be exhibited by the 
parent or guardian entitled to the custody of such minor, or by the next 
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friend of sich minor; but in no case shall such marriage be annulled on 
the application of a party who was of the age of legal consent at the time 
of the marriage, nor when it shall appear that the parties, after they had 
attained the age of consent, had freely cohabited’as man and wife. 

(1934) Sec. 33. A complaint to annul a marriage on the ground of in- 
sanity or idiocy may be exhibited by any person admitted by the court to 
prosecute as the next friend of such idiot or lunatic. 

(1935) Suc. 34. The marriage of a lunatic may -also be declared void, 
upon the application of the lunatic, after the restoration of reason; but in 
such case no sentence of nullity shall be pronounced if it shall appear that 


the parties freely cohabited as husband and wife after the. lunatic was re- 


stored to a sound mind. 

(1936) Src. 35. No marriage shall be annulled on the ground of force 
or fraud, if it shall appear that, at any time before the commencement of 
the suit, there was a voluntary cohabitation of the parties | as husband and 
wife after such force was used or fraud discovered. 


(1937) Src. 36. If-there shall be any issue of a aio annulled on the 


ground of force or fraud, the court shall decree their custody to the inno- 
cent parent, and may also decree a provision for their education and main- 
tenance out of the estate and property of the guilty party. 

(1938) Sec. 37. A suit to annul.a marriage on the ground of the physi- 
cal incapacity of one of the parties shall only be maintained by the injured 
party against the party whose incapacity is alleged; and shall, in all cases, 
be brought within two years from the solemnization of the marriage. . 

(1989) Sc. 38. No decree of divorce, or of the nullity of a marriage, 
shall be made solely on the declarations, confessions or admissions of the 
parties; but the court shall, in all cases, require other satisfactory evidence 
of the facts alleged in the bill for that purpose. ‘ 

(1940) Suc. 39. In any suit brought for a divorce on the ground of 
adultery, although the fact of adultery be established, the court may deny 
a divorce in the following cases: 

1. When the offense shall appear to have been committed by the pro- 
curement or with the connivance of the complainant; 


2. When the offense charged shall have been forgiven by the injured 


party, and such forgiveness be proved by express proof, or by the voluntary 
cohabitation of the parties, with the knowledge of the offense; 

3. When there shall have been no express forgiveness, and no voluntary 
cohabitation of the parties, but the suit shall not have been:brought within 
five years after the diseovery by the complainant of the offense charged. : 


An Act amendatory of Chapter 31, Howell Code. 
[Appreved December 80, 1885.] 


(1941) SECTION 1. The several district courts of this Territo ; within 
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vorce from bed and board, and from the bonds of matrimony: 
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(1942) Sec. 2. Divorces may be granted from bed and board or from the 
bonds of matrimony. ‘ 

(1943) Sc. 3. No person shall be allowed to apply for a divorce, under 
the provisions of this act, who has not been a resident of the Territory for 
a period of six months immediately preceding such application. 

(1944) Src. 4. Divorce from bed and board, or from the bonds of mat- 
rimony, may be granted: 

1. For natural impotency existing at the time of marriage; t 

2. When the female, at the time of the alleged marriage, was under the 
age of fourteen years, and the alleged marriage was without the consènt of 
her parents or guardian, or other person having the legal custody or charge 
of her person; and when such marriage was not voluntarily ratified on her 
part after she had attained the age of fourteen years; 

3. By an act of adultery by either of the parties; but no divorce shall be 
granted upon the application of the party guilty of the act of adultery com- 
plained of, nor if it shall appear to the court that the adultery complained 
of was by collusion of the parties, nor when it shall appear that the parties 
have lived and cohabited together as man and wife after the knowledge of 
the act of adultery complained of; ` 

4. For extreme cruelty in either party, or for habitual intemperance, or- 
for willful desertion by either party, for the period of two years; or for the 
willful neglect on the part of the husband to provide for his wife the com- 
mon necessaries of life, having the ability to provide the same, for the 
period of three years; 

. When the consent of either of the parties to the marriage was obtained | 
.by force or fraud, upon the application of the injured party; 

6. In case of the conviction of either party of felony after marriage, where 
the punishment is not less than imprisonment for two years. ` 

(1945) Sec. 5. No action for divorce on the ground of natural impotency 
existing at the time of the marriage shall be allowed, except by the injured 
party; nor unless instituted within two years after the solemnization of the 
marriage. 

(1946) Sec. 6. When a divorce is granted on the ground of adultery on 
the part of the wife, the legitimacy of any children born or begotten of 
her before that act of ada lery complained of shall not be affected by the 
divorce. 

(1947) Suc. 7. In any action for a divorce the court may, during the 
pendency of the action or at the final hearing, or afterward, make such 
order for the stipport of the wife, and maintenance and education of the 
children of the marriage, as may be just, and may, at any time thereafter, 
annul, vary or modify such order, as. the interest. and welfare of the chil- 
dren may require. 

' (1948) Sxc. 8. No divorce shall ‘be ‘granted in any action by default of 

, the defendant, nor on the admission of statement of either: party; ‘but, in 
all cases, the court shall require proof of.the facts alleged as the-grounds for 
a divorce, which proof, if taken before a referee, shall .be upon written 


i 
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questions and answers, and, free from all legal exception as to its compe- 
tency, admissibility and‘ sufficiency; nor sliall it be lawful for any court to 
grant a divorce upon ‘any such statement or finding of facts by a referee, 
but only on the legal testimony taken in: the cause. In every action for a 
divorce the complaint must be verified. 

- (1949) SEC. 9. Chapter twenty-seven, entitled “Of Estates and Dower,” 
is hereby repealed. 

-(1950) Src. 10.. All chapters or parts of chapters in conflict with this 
act are repealed. 


An Act concerning Divorces. 
[Approved February 16, 1871.] 


(1951) Section 1. The several district courts of this Territory, within 
their respective districts, shall have exclusive jurisdiction to grant divorce ` 
from bed and board and from the bonds of matrimony. 

(1952) SEC. 2. No person shall be allowed to apply for a divorce under 
the provisions of this act who has not been a resident of this Territory for 
a period of six months immediately preceding such application. 

(1953) Sec. 3. Divorces from bed and board or from the bonds of matri- . 
mony may be granted: . 

First. For impotency existing at the time`ʻ`of marriage. 

Second. When the female at the time of the alleged marriage was under 
the age of fourteén years, and the alleged marriage was without the consent 
of her parents or guardian, or other person having the legal custody or charge ~ 
of her person, and’when such marriage was not voluntarily ratified on her 
part after she had attained the age of fourteen years. 

Third. For an act of adultery by either of the parties; but no divorce shall 
be granted upon the application of the party guilty of the act of adultery 
complained of; nor if it shall appear to the court that the adultery éom- 
plained of was by collusion of the parties; nor when it shall appear that 
the parties have voluntarily lived and cohabited together as husband and 
` wife after knowledge of the adultery complained of. 

Fourth. For extreme cruelty in either party by inflicting upon the other 
grievous mental or bodily suffering, or for habitual intemperance, or for will- 
ful desertion by either party, for the period of one year, or for willful neglect 
on the part of the husband for a like period of time to provide for his wife 
the necessaries and comforts of life, having the ability to provide the same, 
or failing so to do by reason of his idleness, profligacy or dissipation. 

Fifth. When the consent of either party to the marriage was obtained by 
force or fraud, upon the application of the injured party. 

Sizth. In case of the conviction of either party of a felony after the mar- 
riage. 2 

Seventh. And whereas, in the developments of future events, cases may be . 
presented before the courts falling substantially within the limits of the law, 
as hereinbefore stated, yet not within its terms, it-is enacted that whenever 
the judge who hears a cause for divorce deems the case to be within the | 
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reason of the law, within the general mischief the law is intended to rem- 
- edy, or within what it may be prgsumed would have been provided against 
by the legislature establishing the foregoing causes of divorce had it fore- 
seen the specific case and found language to meet it without including cases 
not within the same reason, he shall grant the divorce. l 

(1954) Sxc. 4. No divorce on the ground of impotency existing at the 
time of the marriage shall be allowed except on application of the party 
injured, nor unless such application be made within two years after. such 
marriage. : 

(1955) Sec. 5. When a divorce is granted on the ground of adultery 
on the part of the wife, the legitimacy of any children ‘born or begotten of 
her before the act of adultery complained of, shall not be affected by the 
divorce. 

(1956) SEC. 6. In an action for a divorce the court may, during the pen- 
dency of the action, or at the final hearing thereof, or afterward, make such 
order for the support of the wife, and the care, custody, maintenance and 
education of the children of the marriage as may be just, and may, at any 
time thereafter, annul, vary or modify such order as the interests and wel- 
fare of the children may require. 

(1957 ) Src. 7. No divorce shall be granted in any sition by the default 
of the defendant, but in all cases the court shall require proof of the facts 
alleged as the grounds for the divorce, which proofs shall be in writing, 
and, subscribed and sworn to by the witnesses; nor shall it be lawful for 
„any court to grant a divorce upon any finding of facts by a referee, but 
only on the legal testimony taken in the case. Either party may be a wit- 
ness on the trial of such action, but no divorce shall be granted on the tes- 
timony of a party to the action, unless the same ber eorroborated by other 
evidence. 

(1958) Src. 8. In every action for a divorce iiè sie eae shall be veri- 
fied. - 

(1959) Szc. 9. All acts or parts of acts so far as they conflict with the 
provisions of this act are hereby repealed. 

Sec. 10. This act shall be in force from and after its passage. 
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‘CHAPTER XXXII. } 


Of the Rights of Married Women. 


(1960) Szcrion 1. The real and personal estate of every female acquired ` 
before marriage, and all property, real and personal, to which she may 
afterward become entitled, by gift,- grant, inheritance, devise, or in any 
other manner, shall be and remain the estate and property of such female, 
and shall not.be liable for the debts, obligations or engagements of her hus- - 
band, and may be contracted, sold, transferred, mortgaged, conveyed, 
devised or bequeathed by her, in the same manner and with the like effect 
as if she were unmarried. 

(1961) SEC. 2. Any person who may hold, or who may hereafter hold, as 
trustee for any married woman, any real or._personal estate or other property, 
under any deed of conveyance or otherwise, may convey to such married — 
woman, by deed or otherwise, all or any portion of such property, or the - 
rents, issues and profits thereof, for her sole and separate use and benefit. 

(1962) Sec. 3. Actions may be brought by and against a married woman 
in relation to her sole property, in the same manner as if she were unmar- 
ried, and in cases where the property of the husband cannot be sold, mort- 
gaged or otherwise incumbered, without the consent of his wife, to be given 
in the manner prescribed by law, or when his property is exempted by law 
from sale on execution or other final process issued from any court against 
him, his wife may bring an action in her own name, with the like effect as 
in cases of actions in relation to her sole property as aforesaid. 

(1963) Sec. 4. The husband of any married woman shall not be liable to 
be sued upon any contract made by such ‘married woman in relation to her 
sole property, and the wife shall be liable to be sued. upon any contract or 
engagement made by her in cases where her husband is not in law liable, or 
where he refuses to perform such contract or engagement, and in any case — 
herein authorized the cause of action shall be deemed to have accrued from 
and after this chapter takes effect as a law. 

(1964) Src. 5. All contracts made between persons in EER of 
marriage shall remain in full force after marriage takes place. 

(1965) Sec. 6. That it shall be lawful for any married woman, by hefself, 
and in her name, or in the name of any third person, with his assent, as 
her trustee, to cause to be insured, for her sole use, the life of her husband - 
or the life of any other person, in any life insurance company, of any nature 
whatever, located in either of the States of the United States of America 
or in Great Britain, for any definite period, or for the term of his natural. © 
life; and in case of her surviving her husband, or such other person: insured 
in her behalf, the sum or net amount of the policy of insurance due a 
payable by the terms of the insurance shall be payable to her, to and for her 
own use, free from the claims of the representatives of her husband, or of 
such other person insured, or of any of his creditors, bùt- such exemption ` 
shall not apply where the amount of Pee annually paid shall exceed the 
eni of three hundred dollars. : 
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(1966) Src. 7. In case of the death of the wife before the decease of her 
husband, or of such other person insured, the amount of the insurance may 
be made payable after her death to her children, for their use, and to their 
guardian, if under age, or the amount of the policy may be disposed of by 
such married woman by a last will and testament. 


| x An Act amendatory of Chapter 82, Howell Code. 
| [Approved December 30, 1865.) 

(196%) Section 1. All property, both real and personal, of the wife owned 
by her before marriage, and that acquired afterward by gift, bequest, devise 
or descent, shall be her separate property, and all property, both real and 
personal, owned by the husband before marriage, and that acquired by him 
afterward, by gift, bequest, devise or descent, shall be his separate property. | 

(1968) Sc. 2. All property acquired after the marriage by either hus- 
band or wife, except such as may be acquired by gift, bequest, devise or 
descent, shall be common property. 

(1969) Sxo.°3. A full and complete inventory of the separate property of 
the wife shall be made out and signed by the wife, acknowledged or proved 
in the manner required by law for the acknowledgment or proofs of a con- 
veyance of lands, and recorded in the office of the recorder of the county in 
which the parties reside. 

(1970) Suc. 4. If there be included in the inventory any real estate lying 
in other counties, the inventory shall also be recorded in such counties. 

(197 1) SEC. 5. The filing of the inventory in the recordeyr’s office shall be 
notice of the title of the wife, and all property belonging to her, included 
in the inventory, shall be exempt from seizure or execution for the debts of 
her husband. 

(1972) Src. 6. The husband shall have the management and control of 
the separate property of the wife during the continuance of the marriage, 
but no ‘sale or other alienation of any part of such property can be made, 
nor any lien or incumbrance created thereon, unless by an instrument in 
writing, signed by the husband and wife, and acknowledged by her upon an 
examination, separate and apart from her husband, before a justice of the 
supreme court, probate judge, or notary public, or, if executed out of the 
Territory, then acknowledged before some judge of a court of record, or 
before a commissioner appointed under the authority of this Territory to 
take acknowledgments of deeds. 

(1973) Sc. 7. When any sale shall be made by the wife of any of her 
separate property for the benefit of her husband, or when he shall have | 
‘used the proceeds of such sale, with her consent in writing, it shall be 
deemed a gift, and neither she, nor those claiming under her, shall have 
any right to recover the same. 

(1974) Seo. 8. If the wife has just cause to apprehend that her husband 
' has mismanaged or wasted, or will mismanage or waste, her separate pro- 
perty, she, or any other person in her behalf, may apply to the district 
court for the, appointment of a trustee to take charge of and manage her 
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separate estate—such trusteé may, for good cause shown, be from time to 
time removed by the court, and another appointed in his,place. Before- 
entering upon the discharge of his trust he shall execute a bond, with suffi-- 
cient surety or sureties, to be approved by the court, for the proper per- 
formance of his duties. In case of the appointment of a trustee for the 
wife, he shall account for and pay over to the husband and wife, or either- 
of them, the income and profits of the wife’s estate, in such manner‘and 
proportions as the court may direct. 

(1975) Sec. 9. The husband shall have the entire management and con- 
trol of the common property, with the like absolute power of disposition as 
to his own separate estate; and the rents and profi the separate estate 
of either husband or wife shall be deemed common property, unless in the 
case of the separate property of the wife it shall be provided by the terms 
of the instrument whereby such property may have been bequeathed, de- 
vised or given to her, that the rents and profits thereof shall be applied to 
her sole and separate use, in which case the entire management and dis- 
: posal of the rents and profits of such property shall belong to the wife, and 

shall not be liable for the debts of the husband. 

(1976) SEC. 10. No estate shall be allowed the husband as tenant by 
curtesy upon decease of his wife, nor any ee in dower be allowed to the 
wife upoa the decease of her husband. 

(1977) Sec. 11. Upon the dissolution of the community by the death of 
either husband or wife, one-half of the common property shall go to the 
survivor, and the other half to the descendants of the deceased husband or 
wife, subject to the payments of the- debts of the deceased. If there be no 
descendants of the deceased husband or wife, the whole shall go to the 
survivor, subject to such payment. 

(1978) Sec. 12. In case of the dissolution of the marriage by diaree of 
any court of competent jurisdiction, the common property shall be equally 
divided between the parties, and the court granting the decree shall make 
such order for the division of the common property, or the sale and equal 
distribution of the proceeds thereof, as the nature of the case may require; 
provided, that when such decree of divorce is rendered on’ the ground of 
adultery or extreme cruelty the party found guilty thereof shall only be en- 
titled to such portion of .the common property as the court granting the. 
decree may, in its discretion, from the facts of the case, deem just and 
allow; and such allowance shall be subject to revision on appeal in all re- 

'spects, including the exercise of discretion by the court below. l 

(1979) Szoc. 13. The separate property of the husband shall not be liable 
for the debts of the wife contracted before the marriage, but the separaté 
property of the wife shall be and continue liable for all such debts. 

(1980) Suc. 14. In every marriage hereafter contracted in this Territory, 
the rights of husband and wife shall be governed by this act, unless there 
is a marriage contract containing stipulations contrary thereto. 

(1981) Suc. 15. The rights of husband and wife married in this Ter- 
ritory prior to the passage of this act, or married out of this Territory but 
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who shall reside and acquire property herein, shall also be determined by 
the provisions of this act, with respect to such property as shall be here- 
after acquired, unless so far as such provisions may be in conflict with the 
stipulations of any. marriage contract. 

(1982) Sec. 16. All marriage contracts shall be in writing, and executed 
and acknowledged or proved in like manner as a conveyance of land is re- _ 
quired to be executed and acknowledged or proved. 


(1983) Szc. 17. When a marriage contract shall be acknowledged or 
proved it shall be recorded in the ‘office of the recorder of the county in 
which the parties reside, and also in the office of the recorder of every 
county in which any real estate may be situated which is affected or con- 
veyed' by such marriage contract. 

(1984) Src. 18. When any marriage contract is deposited in | the re- 
corder’s office for record, it shall, as to all property affected thereby in the 
county where the same is deposited, impart full notice to all persons of the 
contents thereof. 

(1985) Src. 19. No marriage contract shall be valid, or affect any pro- 
per ty, except between the parties thereto, until it shall be deposited for re- 
cord with the recorder of the county where the parties reside, and if it 
relates to real estate in other counties, with the recorder of the county 
wherein such property is situated. 

_ (1986) SEc. 20. A minor capable of contracting matrimony may enter 
into a marriage contract, and the same shall be as valid as if he was of full 
‘age; provided, it be assented to in writing by the person or persons whose 
consent is necessary to his marriage. 

(1987) SEC. 21. A marriage contract may be altered at any time before 
the celebration of the marriage, but not afterward. 

(1988) Src. 22. The parties to any marriage contract shall enter into no 
agreement the object of which shall be to alter the legal order of descent, 
either with respect to themselves in what concerns the inheritance of their 
children or posterity, or with respect to their children between themselves, 
nor derogate from the rights given by law to the husband as the head of 
the family, or to the surviving husband or wife as the guardian of their 
children. 

(1989) Sec. 23. No stipulation of any marriage contract shall be valid 
which shall derogate from the rights given by law to the husband over the 
persons of his wife and children, or which belong to the husband, or the 
head of the family, or to the surviving husband or wife as the guardian of 
their children. 

(1990) SEc. 24. Married women shall have the right to carry on and 
transact business under their own name,‘and on their own account, by 
complying with the regulations prescribed in this act. 

(1991) Src. 25. Any married woman residing in this Territory desirous 
to avail herself of the benefit of this act, shall make a declaration before a 
notary public, or other person authorized to take acknowledgment of 
deeds, that she intends to carry on business in her own name and on her 
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own account, specifically setting forth in her declaration the nature of the 
business, trade, profession or art, and from that date she shall be individu- 
ally responsible in her own name for all debts contracted by her on account 
of her said trade, business, profession, or art; said declaration shall be re- 
corded in the office of the county recorder, in the county where said busi- 
ness, trade, profession, or art is to be carried on or practiced, and also be 
advertised in some newspaper in the Territory in three separate issues of 
such paper. 

(1992) Suc. 26. After the declaration has been duly made and recorded, 
as provided in section twenty-five of this act, the person so making her de- 
claration as aforesaid shall be entitled to carry on said business, trade, pro- 
fession or art in her own name, and the property, revenue, moneys, and 
debts and credits so invested, shall belong exclusively to said married 
woman, and shall not be liable for any of the debts of her husband, and 
said married woman shall be allowed all the privileges, and be liable to all 
the legal processes now or hereafter provided by law against debtors and 
creditors. l 

(1993) SEC. 27. Any married woman availing herself of the benefit of 
sections twenty-four to twenty-seven, inclusive, of this act, shall be respon- - 
sible for the maintenance of her children. 

(1994) Suc. 28. No married woman shall commence or carry on business 
on her own account, under the provisions of this act, where the amount 
originally invested in said business is more than five thousand dollars, unless 
the declaration provided for in section twenty-five contains also a statement, 
under oath, that the surplus of money above five thousand dollars invested 
in said business did not come from any funds belonging to her husband. 

(1995) Suc. 29. The husband of the wife availing herself of the benefit 
of this act shall not be responsible for any debts contracted by her in the 
course of the said business, without the special gonsent of her husband, 
given in writing, nor shall his separate property be taken on execution o 
any debts contracted by her. l 

(1996) Sze. 30. Any married woman of legal age shall have power to con- 
vey and transfer lands, or any estate or interest therein, vested in or held 
by her in her own right, as fully and perfectly as she might or could do if 
single or unmarried; provided, the husband of such married woman be not, 
and for one year next preceding the execution of the instrument of convey- 
ance by the wife has not been, bona fide,residing in this Territory. 

(1997) Seo. 31. The execution of an instrument of conveyance by a 
married. woman independent of her husband, as provided in the preceding 
section, shall be acknowledged before the probate judge of the county in 
which the lands described in the conveyance are located, and the judge 
taking such acknowledgment shall, before he certify to the same, be satis- 
fied by the oaths of at least two credible, disinterested citizens of this Ter- 
ritory that the hiisband of such married woman does not, and: for one year 
next preceding the day of acknowledgment has not, resided in this Terri- 
tory, which fact, and the names of the witnesses by whom the same was 
proven, shall be recited in i abo certificate of acknowledgment, 
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(1998) SEC. 32. It shall be lawful for any married woman by herself, or 
in her name, or in the name of any third person with his assent as her 
trustee, to cause to be insured for her sole use the life of her husband for 
any definite period, or for the term of his natural life; and, in case of her 
surviving her husband, the sum or net amount of the insurance becoming 
due and payable by the terms of the insurance shall be payable to her, to 
and for her own use, free from the claims of the representatives of her 
husband or his creditors; but such exemption shall not apply as against’ 
creditors only where the amount of the premium annually paid shall exceed 
three hundred dollars, such surplus shall be applied to the payment of the 
debts of the deceased. 

(1999) Sec. 33. In case of the death of the wife before the decease of 
her husband the amount of the insurance may be made payable to her chil- 
dren, and shall be received by them, or, if under age, by their loga; guar- 
dian for their use. . 

An Act relating to the Separate Property of Married Women. 
= : [Approved January 2%, 1871.) 


(2000) Szctron 1. Married women, of the age of twenty-one years and 
upward, shall have the sole and exclusive control of their separate property; 
and may convey and transfer lands or any estate or interest therein, vested 
in or held by them in their own right and without being joined by the 
husband in such conveyance, as fully and perfectly as they might do if 
; unmarried. 

i (2001) Src. 2. All acts and parts of acts so far as they conflict with the 
provisions of this act are hereby repealed. 

Src. 3. This act shall take effect and be in force immediately. 
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' CHAPTER XXXIII. j 


To provide Revenue for the Territory of Arizona and the Several Counties thereof.* 
[4pproved February 12, 1875.) 


(2002) SectTIoN 1. The annual ad valorem tax of twenty-five cents upon 
each one hundred dollars. value of taxable property is hereby levied and 
directed to be collected and paid for Territorial purposes, upon the assessed ` 
value of all property in this Territory not by this act exempted from taxa- 
tion; and upon the same property the board of supervisors of each county 
is also-hereby authorized and empowered to levy and collect for county 
purposes such additional and special taxes, not exceeding two dollars upon 
each one hundred dollars, value of taxable property, as the laws of this 
Territory may authorize or require them to levy and collect. ; 

(2003) Sc. 2. The board of supervisors of*each county shall, on the 
second Monday in August of each year, assess the amount of taxes that 
shall be levied for county purposes, designating the amount which shall, on 
each one hundred dollars of taxable property, real and personal, be levied 
for such purposes; and shall add thereto the amount required’ by this act 
to be levied for Territorial purposes. The board of supervisors of the 
respective counties shall, prior to the first Monday of March of each year, 
cause to be prepared suitable books for the use of the assessor, in which he 
shall enter his assessment rolls, as herein provided; and said books shall 
contain suitable printed or written heads, and be ruled to conform with the 
form of the assessment roll as provided in this act. - 

(2004) Suc. 3. Every tax levied under the provisions or authority of this 
act upon any real property, is hereby made a lien upon the property assessed, 
which lien. shall attach on the first Monday in March, and shall not be sat- 
isfied or removed until the taxes are all paid or the property has absolutely 
vested in a purchaser under a sale for taxes. . 

(2005) Sec. 4. All property of every kind and nature whatsoever, within 
this Territory, shall be subject to taxation, except: . 

First. AJl lands and lots of ground, with buildings, improvements and - 
structures thereon, belonging to the Territory or any municipal corporation, 
or to any county of the Territory, and .all lands belonging to the United 
States or this Territory, and all buildings and improvements PercnEs to 
the United States or this Territory. 

Second. Court-houses, jails, town halls, council chambers, houses occu- 
pied by fire companies and their apparatus, and other public structures and 
edifices, and all squares and lots kept open for health or public use, or for 
ornament, belonging to any county,-city, town or village in this Territory; 
public libraries, colleges, school-houses and other buildings for the purpose 
' of education, with their furniture, libraries, and all other equipments; and 
the lots or lands thereto appurtenant and ‘used therewith, and so long as 
the same shall be used for that purpose; provided, that when any: of the 
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property mentioned in this subdivision is private property, from which a 
rent or other valuable consideration is received for its use, the same shall 
be taxed as other property. . 

Third. Public hospitals, asylums, poor-houses and other charitable or 
benevolent institutions for the relief of the indigent or. afflicted, and the 
lots or lands thereto appurtenant, with all their furniture and equipments, 
all grounds and buildings belonging to agricultural societies, so long as the 
same shall be used for that purpose only, and without pecuniary gain. 

Fourth. Churches, chapels, and other buildings for religious worship, 
with their furniture and equipments, and the lots of ground appurtenant 
thereto and used therewith; provided, rent is not paid for such ground, so 
long as the same shall be used for such purposes only without yielding rent. 

Fifth. Cemeteries and grave-yards set apart and used for the purpose of 
interring the dead. l 

Sizth. The property of»? widows or orphan children, not to exceed the 
amount of one thousand dollars to any one family. 

(2006) Srv. 5. The term “ real estate,” whenever used in this act, shall 
be deemed and taken to mean and include, and it is hereby declared to 
mean and include the ownership of, or claim to, or possession of, or right 
of possession, to any land within the Territory; and the claim by, or pos- 
session of, any person, firm, corporation, association or company to any 
` land, shall be listed under the head of real estate; provided, that the term 
“land,” as used in this section, shall not be so construed as to include 
mining claims, either lode or placer; the term ‘‘ personal property,” when- 
ever used in this act, shall be deemed and taken to mean, and it is hereby 
declared to mean and include, all household and kitchen furniture; all law, 
medical and miscellaneous libraries; all goods, wares and merchandise; all 
. chattels of every kind and description; all money on hand or on deposit in 
- bank or banks or with individuals; all money at interest, secured by mort- 
gage or otherwise; gold, silver, and all other metals and minerals, solvent 
debts other than those mentioned in this section, when the amount thereof 
exceeds the indebtedness of the party assessed; stocks of goods on hand, 
horses, mules, oxen, cows, calves, beef-cattle, hogs, sheep, goats, jacks and 
jennets, and cattle of every description; wagons, carriages, buggies, omni- 
buses, stages, stage-coaches, sulkies, carts, drays, and all other vehicles, 
whether for use, or pleasure, or hire: all machines and machinery; all 
works and improvements; all store-ships and hulks; all steamers, vessels 
and water-craft, of every kind and name, either owned in whole or in part 
by a resident or residents of the Territory, or navigating the waters of any 
river or bay within the Territory, or_having a general depot or terminus 
within the Territory; all capital loahed, invested or employed in any trade, 
commerce, or business whatsoever; the capital stock of all corporations, 
companies, associations, firms, or individuals doing business or having an 
office in the Territory; the money, property and effects of every kind, ex- 
cept real estate, of all banks, banking institutions or firms; bankers, 
money-lenders and brokers, and all property of whatsoever kind or nature 


CHAP. 33] - = REVENUE. 335 


not included in the term “real estate,” as said term is defined in this act; 
all personal property in the hands of any trustee, agent, administrator, ex- 
ecutor or receiver, and all personal property, mortgaged or pledged, shall, 
for the purposes of taxation, be deemed to be the property of the person 
who has the possession thereof. 

(2007) Src. 6. The sheriff of each county, by virtue of his office, shall 
be the assessor of taxes and tax collector for his county, and shall be desig- 
nated as the ‘‘ county assessor” or ‘‘ county collector,” as the case may be, 
‘and shall hold such office | during the term for which he holds the office of 
sheriff. 

(2008) Sec. 7. The county assessor before entering upon the duties of 
his office as assessor shall execute to the Territory of Arizona a bond in the 
penal sum of ten thousand dollars, with two or more sufficient sureties, to 
be approved by the board of supervisors, conditioned that he will faithfully 
perform all the duties of his office as required by law. © 

(2009) Src. 8. Before proceeding to assess the taxable property of the 
county, he shall take and subscribe an oath, and deposit the same in the 
office of the county recorder, which oath may be in the following form: ` 


TERRITORY OF ARIZONA, COUNTY OF 5 88.2 


I do solemnly swear (or affirm), that I will, to the best of my knowl- 
edge and ability, truly and fairly assess, without favor or partiality, all the 
taxable property of the county of , at its just cash value. 

(2010) Sec. 9. The said county. assessor may appoint, such number of 
deputy assessors to assist in assessing the property of his county as he may 
deem proper; such appointment shall be in writing, and filed in the office 
of the county recorder; and every such deputy, before he proceeds to exe- 
cute the duties of his appointment, shall take and subscribe the oath pro- — 
vided in the preceding section, to be taken by the county assessor and filed 
in the office of the county recorder. Such deputies, when so qualified, - 
shall possess the same powers in making such assessments as their principal, 
but the county assessor shall be responsible for their acts. 

(2011) Sec. 10. If any ‘assessor, or deputy assessor, shall be guilty of 
neglect of any of the duties enjoined on him by law, he shall be liable to 
indictment in any court of competent eueuons and fined, in any sum 
not exceeding five hundred dollars.. 

(2012) SEC. 11. Suit may be instituted on ie assessor’s bond in the 
manner prescribed by law, for the benefit of any person who may be 
aggrieved by the wrongful act or conduct of such assessor or his deputy. 

(2013) Src. 12. The assessor and his deputies are hereby authorized to 
administer all oaths and affirmations contemplated by law i in the discharge 
of their duties as such assessors. 

(2014) Src. 18. Between the first Monday in March and the first Mon- 
day in June in each year, the county assessor, except otherwise required by 
special enactment, shall ascertain, by diligent inquiry and examination, all 
property in his county, real or personal, subject to. taxation; and also the 
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names of all persons, corporations, companies, or firms, owning, claiming 
or having the possession or control thereof; and he shall then determine 
the full cash value of all such property, and shall list and assess the same 
to the person, firm, corporation, association, or company owning or having’ 
the possession, charge or control thereof. For the purpose of enabling the 
assessor to make such assessment, he shall demand from each person and 
firm, and from the president, cashier, treasurer or managing agent of each 
corporation, association or company within this county, a statement, under 
oath 'or affirmation, of all the real estate and personal property within the 
county, owned, or claimed by, or in the possession or control of, such per- 
son, firm, corporation, association or company. If any person, officer or 
agent shall neglect or refuse, on demand of the assessor or his deputy, to 
give, under oath or affirmation, the statement required by this section, the 
assessor shall make an estimate of the value of the taxable property which 
such person, officer or agent neglected or refused to render, under oath or 
affirmation. If the owner of any property, not listed by another person, 
shall be absent or unknown, the assessor shall make an estimate of the 
value of such property. If the name of such absent owner is known to-the 
assessor, the property shall be assessed in his, her or their name; if un- 
known to the assessor, the property shall be assessed to ‘‘ unknown owners.” 


(2015) Sec. 14. If any person shall willfully make or give, under oath or 
affirmation, a false list of his, her or their taxable property, or a false list 
of taxable property under his, her or their control, such person shall be 
deemed guilty of perjury, and, upon conviction thereof, shall be punished 
therefor as is by law provided for the punishment of perjury; and any pro- 
perty willfully concealed, removed, transferred or misrepresented by the 
owner or agent thereof to evade taxation, shall, upon discovery, be assessed 
at five times the amount of tax for that year which would otherwise have 
been, assessed upon it, and fifty per cent. of the amount of such additional 
tax, when collected, shall be paid to: the person or persons who shall fur- 
nish the information which reveals the property so concealed, transferred 
or misrepresented, and the remaining fifty per cent., after deducting the 
usual percentage for collection, shall be paid into the ‘treasury in the same 
manner as other taxes. 

(2016) SEc. 15. If any person shall give the assessor or his deputy a 
false name, or shall refuse to give his or Ter name, or shall refuse to give a 
- list of property as is by this act required, or shall refuse to swear or affirm 
. to such list, he or she shall be guilty of a misdemeanor, and shall be 
arrested upon complaint of the assessor or his deputy, and upon conviction 
before a justice of the peace, he or she shall be punished by a fine of not 
less than ten dollars nor more than three hundred dollars, or by imprison- 
ment of not less than two days nor more than three months, or by both 
such fine and imprisonment. 

(2017) Suc. 16. That the county assessor in the several counties in this 
Territory, when he assesses the property of any person or persons, company 
or corporation liable to taxation, who do not own real estate within the 
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county of sufficient value in the assessor’ s judgment to pay the taxes on 
both his, her or their real and personal property, shall proceed immediately 
to collect the taxes on the personal property so assessed; provided, that pro- 
perty in transit or temporarily in a county shall not be assessed therein, 
but where the owner is domiciled; and if such person or persons, company 
or corporation shall neglect or refuse to pay such taxes, the assessor or his 
. deputy shall seize sufficient of the personal property of the person or per- 
sons, company or corporation so neglecting or refusing to pay to-satisfy the 
taxes and costs, and shall post a notice of such seizure with a description of 
the property in three public places in the county, one of which shall be in 
the precinct where it is seized, and shall at the expiration of five days pro- 
_ ceed to sell at public auction at the time and place mentioned in the notice, ~ 
to the highest bidder, for cash in lawful currency of the United States, a 
sufficient quantity of said property to pay the taxes and expenses incurred; 
provided, that if the owner of the property received shall give bond with 
sufficient security to be approved by the assessor, and in an amount sufficient 
to cover the amount of the taxes due, the said property shall be released to 
him, and for this service the assessor shall be allowed a fee of six dollars 
and the same mileage as is allowed by law to the sheriff of the county. 
Upon payment of the purchase-money he shall deliver to the purchaser the 
property sold, with a certificate of the sale, the amount of taxes or assess- 
ment and the expenses thereon for which the property was sold; whereupon 
the title of the property so sold shall vest absolutely in the purchaser. If 
in any instance the county assessor shall be unable to find, seize and sell 
sufficient of the property of such person, persons, company or corporation 
to pay such taxes and costs of sale, and such person, persons, company or 
corporation shall neglect or refuse on request of the assessor to pay the. 
same, or neglect or refuse to turn out property sufficient to pay such’ taxes 
and costs of sale, it shall be the duty of the assessor, if the sum exceed three 
hundred dollars, to go before the district court or the judge thereof at. 
chambers, and in cases of three hundred dollars and less sums, then before 
a justice of the peace of the precinct wherein such party may reside, and 
make affidavit of the fact of assessment, the amount of taxes, the inability 
to find and seize property sufficient to pay such taxes and costs of sale, also 
the fact of negleet or refusal to pay the same or turn out property sufficient 
to pay the same and costs of sale; and on the filing of such affidavit the 
court or judge, or justice of the peace as the case may be, shall issue a cita- 
tion ordering the party to appear forthwith or at a subsequent period, not 
to exceed five days, before such court, judge, or justice of the peace, to an- 
swer under oath concerning his property; such citation may be served by 
the assessor, sheriff, or any constable of the county, and shall be served by 
delivering a copy thereof to such party personally if he can be found, if not, 
by leaving a copy at his residence or place of business. On the examination, if 
it shall appear that such party or parties have any money, goods, chattels 
or effects, the judge or justice of the peace shall order sufficient thereof to 
be turned out to the assessor to satisfy such taxes and costs of sale, and also 
22 ~ 
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costs of proceeding on the citation; and in case of a willful neglect or re- 
fusal by such parties either to obey the order of citation or the order to pay 
or to turn outproperty aforesaid, such party or parties shall be deemed in con- 
tempt of such court, judge, or justice of the peace, and may be proceeded 
against as in other cases of contempt in civil cases in the courts of justice 
in this Territory. For services under the provisions of this section, such 
fees shall be allowed as for similar services in civil cases, to be collected 
only from parties owing such taxes; in other respects than herein provided, 
the proceedings under this section shall: be conducted as provided in the 
- Civil Practice Act of this Territory, regulating proceedings supplemental to 
executions, and in case it appears from the affidavit of the assessor that 
snch person or persons owing such taxes is about to abscond from the 
county, or is about to convey his property with intent fraudulently to evade 
the payment of such taxes, in such cases the citation herein mentioned may 
direct the officer serving the same to arrest such party or parties and bring 
him, her, or them, before the court, judge, or justice of the peace issuing 
the same. It shall not be lawful for a party served with the citation men- 
tioned in this section to sell or transfer his, her, or their property or effects 
so as to defeat the collection of taxes mentioned, or costs or any part there- 
of, and any person or persons so doing shall be deemed guilty of a mis- 
demeanor, and upon conviction therefor shall pay a fine not to exceed two 
hundred dollars, and should the said ‘taxes fail to be collected by such 
process, then no future liability shall attach to said assessor therefor. All 
excess over the taxes and costs of the proceeds of any such sale must be 
returned to the owner of the property sold, and, until claimed, must be | 
deposited in the hands of the county treasurer, subject to the order of the 
owner, his heirs or assigns. The unsold portion of any property may be 
left at the place of sale- at the risk of the owner. The assessor shall be 
governed as to the amount of taxes to be by him collected on the aforesaid 
personal property by the territorial and county rate of the previous year. 
The assessor on the first Monday of each month must make a settlement . 
with the county treasurer, and pay into the county treasury all moneys col- . 
lected by him for such taxes during the preceding month, less the compen- — 
. sation allowed him for making such collections. The assessor must, as soon 
as he has collected the taxes on such personal property, give the owner a 
receipt therefor and mark the same paid, together with the amount oppo- 
site the name of the owner in his ‘‘ Assessment Book.” . 

(2018) Src. 17: The assessor and his sureties shall be and they are 
hereby made liable for all the taxes on all taxable property within the- 
county, when, through his neglect, it remains unassessed; and it is hereby 
made the duty of the district attorney of such county to commence suit 
against such assessor and his sureties, for the amount of taxes due on pro- 
perty not assessed by him; provided, that such suit shall not be commenced 
until after the assessor shall have completed the assessment roll each year. 

(2019) Sec. 18. It shall be the duty of the assessor to prepare a tax list 
or assessment roll, alphabetically arranged in the book or books furnished - 
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` him by the board of. supervisors for that purpose, in which book or books 
shall be listed or assesSed all the real estate and personal property -within 
the limits of the county, and in said book or books he shall set down in 
separate columns: 

First The name of the taxable inhabitants, firms, incorporated” compa- 
nies or associations, in alphabetical order if known; if unknown, the pro- 
perty shall be assessed to ‘“‘ unknown owners;” and if any person. shall -re- 
fuse to make a statement of his property under oath, as required by this 
act, that fact shall be noted under his name. 
` Second. All real estate taxable to each inhabitant, firm, incorporated i 
company or association, described by metes and bounds, or by common 
designation or name; if situate within the limits of any city or any incor- 
porated town, describing by lots or fractions of lots; if without said limits, 
giving the number of acres as nearly as can conveniently be ascertained, 
and the location and township where situate; all improvements upon pub- 
lic lands, describing as nedrly as possible the location of such improvements; 
provided, that when two or more parties claim or give a description of the 
same land, it shall be assessed to each party making such claim or giving 
such description, according to the estimated value-of the claims of each. 

Third. The cash value of real estate and the improvements thereon. 

Fourth. The cash value of all improvements on real estate, where the ` 
same is assessed to a person other than the owner of said real estate. - 

Fifth. The cash value of all personal property taxable to each person. 

Sixth. The total value of all property taxable to each, and no further 
description of personal property than that required by the foregoing provi- 
sions of this section shall be needed or he requisite to render the assessment 
binding and effective; and the description of real estate shall be sufficient 
if the same can be readily identified thereby. 

Seventh. He.shall also place in a separate column, opposite the n name of 
each person liable to pay a poll-tax the figure (1). 

The form of assessment roll shall be substantially as follows: 
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The assessors shall also, in a book, make a map or plan of the various 
‘blocks within any incorporated city or. town, and shall mark thereon thé 
various subdivisions as they are assessed, and in each subdivision he shall . 
mark the names of the person to whom it is assessed, 
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(2020) Sec. 19. On or before the third Monday in June of each year, the 
assessor shall complete his tax list, or assessment roll, and shall attach his 
certificate thereto, and deliver it and the map, book, and all of the original 
lists of property given to him to the clerk of the board of supervisors; and 
as soon as he receives said assessment roll, the clerk of the board of super- ` 
visors shall give notice of the fact, specifying therein the time of the meet- 
ing of the board’ of equalization by publication in one newspaper, if there 
be one published in the county, and if none, then in such manner as the 
board of supervisors shall direct; and he shall keep the roll open in his 
office for public inspection. 

(2021) Sec. 20. The supervisors of the county shall constitute a board of 
equalization, of which board the clerk of the board of supervisors shall be 
clerk.’ The- board of equalization shall meet on the first Monday in July, 
and shall continue in session, from time to time, until the business of 
equalization ‘presented to them is disposed of; provided, however, that they 
shall not sit after the last day of July, except as in this section provided. 
The hoard of equalization shall have power to determine all complaints 
made in regard to the assessed value of any property, and may change and 
correct any valuation, either by adding thereto, or deducting therefrom, if 
they deem the sum fixed in the assessment roll too small or too great, 
whether said sum was fixed by the owner or the assessor; and if the board . 
of equalization shall find it necessary to add to the assessed valuation of any 
property on the assessment roll, they shall direct their clerk to give notice 
to the persons interested, by letter deposited in the post-office or express or 
otherwise, naming the day when they shall act in that case, and allowing a 
reasonable time to appear. As soon as possible after the adjournment of 
` the board of equalization in July, its clerk shall make out a list of all per- 
sons the valuation of whose property has been added to, with the amounts so 
added, on the assessment roll, who have not appeared before the board, and 
a list of all property the valuation of which has been added to on the assess- 
ment: roll, with the amounts so added, the owners of which have not ap- 
peared before the board, and the board of supervisors shall cause the same 
to be published i in one newspaper in the county, if there be any; and if not, 
then by posting one copy of the same in a public and conspicuous place in 
each township in the county. And any person,.to the assessed value of 
whose property there was an amount added, not appearing before the board ` 
in July, may appear before the board in August, and, upon making affida- 
vit that he had no knowledge of such increased valuation of his property, 
he’shall have a hearing before the board of equalization; and the deter- 
mination then had shall be final. And the clerk of the board of equaliza- 
tion shall note all changes made and report the same to the treasurer, who 
shall make the changes required on the original assessment roll, and the 
treasurer shall, in his next regular statement to the Territorial auditor, re- 
port such changes in such statement. During the session of the board of 
equalization the assessors shall be, present, and also any deputy whose testi- 
mony may be roqnixed by the parties appealing to the board, and E shall 
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have the right to make any statement touching such assessment, and pro-~ 
ducing evidence relating to questions before the board. And the recorder 
-of the county shall also be present and attend on the board of equalization, 
with an abstract of all unsatisfied mortgages and liens remaining upon re- 
‘ cord in his office, arranged in alphabetical order; and the board of equaliza- 
tion shall make use of such abstract, and of all other information that they 
can gain from the county recorder in the recorder’s office, or otherwise, in 
equalizing the assessment roll of the county, and, may require the assessor 
to enter upon such assessment roll any such mortgage or liens, or other ` 
property, which has not been assessed; and the assessment and equalization 
so made shall have the same force and effect as if made by the assessor be- 
fore the delivery of the assessment roll to him by the clerk of the board of 
equalization. A quorum of the board of supervisors shall be sufficient to 
constitute the board of equalization, and a majority of the members present 
shall determine the action of the board. 

(2022) Src. 21. During the session, or as soon as possible after the 
adjournment of the board of equalization, its clerk shall enter upon the 
assessment roll all changes and corrections made by the board, and there- 
upon deliver the assessment roll so corrected to the county treasurer, whose 
duty it shall be to add up the columns of valuation, and enter the total 
valuation of each description of property on the roll, and on or before the 
third Monday of August he shall deliver a true copy of the corrected roll, 
to be styled a ‘‘ Duplicate Assessment Roll,” with Territorial, county and 
other taxes, and totals of taxes, to each person, carried out in separate 
money columns, with his certificate thereto attached, and also the map or 
plat book to the tax collector. 

(2023) Suc. 22. As soon as the board of supervisors shall have made the 
determination and estimate provided for in the preceding section, the county 
assessor shall proceed to assess taxes for the amount as estimated, adding 
thereto, and to all other taxes required by law to be assessed by him, not — 
more than ten nor less than three per cent, as shall be directed by the board 
of supervisors, for collecting expenses upon the taxable property of the 
county, according and in proportion to the individual and particular esti-- 
mate and valuation as specified in the assessment roll for ‘the year. 

(2024) Sc. 23. In making such assessment, the value and tax of each 
particular species of property, as assessed, shall be put down in separate 
columns, which shall constitute the tax roll for the year. 

The following form may be used for that purpose: 
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(2025) SEC. 24. Such tax roll shall be completed on or before the third 
Monday in August, and delivered to the board of supervisors for their 
inspection, who shall carefully foot up the several taxes therein levied, `and 
shall give to the county treasurer a statement thereof; and such county 
treasurer shall immediately charge the amount of such taxes to the county 
collector. If such tax roll is found to be correct, the chairman of the 
board of supervisors shall annex thereto immediately, under his hand, a 
warrant commanding such collector to collect from the several persons 
named in said roll the several sums mentioned in the last column of such 
roll, opposite their respective names, retaining in his hands the amount of 
his fees, and to account for and pay over to the county treasurer the amounts 
therein specified on or before the second Monday of December then next. 

(2026) Sec. 25. The sheriff, before entering upon his duties as ex-officio 
tax collector, shall execute to the Territory of Arizona a bond in the penal . 
sum of twenty thousand dollars, or in a greater sum if the board of super- 
visors of the county require it, with two or more sufficient sureties, to be 
approved by the board of supervisors, conditioned that he will faithfully 
perform all the duties of his office as required by law, and pay over to the 
county treasurer ‘of the proper county all moneys received by him as tax 
collector of said county; provided, that no bond shall be required in a. 
greater sum than twice the amount of taxes to be collected in such county. 

(2027) Src. 26. ‘If any county collector shall neglect or refuse to give 
the bond required i in the preceding section, a majority of the board of su- 
-pervisors ate hereby authorized to appoint some.suitable person to be 
county collector, who shall take the oath of office required by law and exe- 
cute the bond required of the county collector, and when so qualified shall 
receive the tax-roll and warrant, and collect and return the taxes thereon 
in the manner provided in this act ; provided, that if any vacancy occur in 


the office of county collector by death, inability or otherwise, the board of . 


supervisors may at any time fill the vacancy agreeably to one provisions of 
this section. 

(2028) SEC. 27. The tax collector shall have the power of appointing 
one or more deputies to aid in his official duties, for whose conduct, he shall 
be responsible. 
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(2029). Sec. 28. If any tax collector, or his deputy, shall willfully neg- 
lect or refuse to perform any of the duties enjoined on him by the proyi- 
sions of this act, he shall be guilty of a misdemeanor in office, and, on 
conviction thereof, shall be punished by imprisonment in.the county jail, 
not more than one year, or by a fine of not less than two hundred nor 
more than one thousand dollars, or both such fine and imprisonment, and 
shall be forthwith removed from office. 

(2030) Sec. 29. The tax collector shall, on the first Monday in each 
month, return to the treasurer a list of all collections made under the pre- 
ceding section; and it shall be the duty of the treasurer to mark the word 
“paid” on the assessment roll opposite the name of each party whose 
taxes are so paid, as soon as the same shall have been delivered to him. 

(2031) Sec. 30. Every county collector, upon receiving the tax-roll and 
warrant, shall proceed to collect the taxes therein mentioned, and for that 
purpose shall call at least once upon fhe person taxed, if a resident, or at 
the place of his usual residence in the county, and shall demand the pay- 
ment of the taxes charged to him on such list. 

(2032) SEC. 31. Whenever any tax is paid to the tax jölleoti he shall 
mark the word ‘“‘paid” and the date of payment in the duplicate assess- 
ment roll, opposite the name of the person on, or description of the prop- 
erty liable for such tax, and shall give a receipt therefor, specifying the 
amount of the assessment, the amount of the tax, anda description of the. 
property assessed; but no tax collector shall receive any taxes on real estate 
for any. portion less than the least subdivision’ entered on the assessment 
roll; provided, always, that an owner of undivided real estate vey pay the 
portion of taxes due on-his interest therein. 


(2033) Sec. 32. On the third Monday of December in each year, the tax 
collector shall, at the close of his official business on that day, enter upon 
the duplicate assessment roll a statement that he has made a levy upon all 
property therein assessed, the taxes upon which have not been paid; and shall. 
immediately ascertain the total amount of taxes then delinquent and file in 
the office of the treasurer a statement of said amount, verified by the oath 
` of himself or deputy; and shall proceed to make out, and file in the office 
of the treasurer, a list of all persons and property then owing any taxes, - 
verified by the cath of himself or deputy, which list shall be completed by 
the last day of December, and shall be known as the ‘delinquent list ;” 
and, to enable the tax collector to make out said list, no taxes shall bë 
received by him on the duplicate assessment roll after the second Monday 
in December. 

(2034) Sec. 33. The tax éolleotor shall, on the first Monday in each - 
month, pay to the county treasurer all money in his hands belonging to or 
collected for the use of the Territory or county; and shall, on the same 
day, present to the board of supervisors the treasurer’s receipt for said 
money, and shall, at the time, deliver to the board of supervisors, under 
oath, a true and correct account of all his transactions and |receipts since 
_. his last settlement as collector of Territorial and county taxes; and shall 
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_also state, under oath or affirmation, that all the money collected by. him 
as tax collector has been paid, which account and statement shall be filed in 
the office of the board of supervisors. On the third Monday in December, 
in each year, the tax collector shall attend at the office of the board of su- - 
pervisors, with his duplicate assessment roll, and the treasurer and the tax 
collector shall then carefully compare the said duplieate assessment roll 
with the original, marking on the original the word ‘‘ paid” opposite the 
name of each person whose taxes have been paid, or ‘opposite the descrip- 
tion of the property upon which taxes have been paid; and the treasurer 
shall then and there administer to the tax collector an oath, which shall be 
written and subscribed on the original and duplicate assessment roll, to the 
effect that each person and all property assessed in said roll on which taxes 
have been paid has the word “paid” marked opposite the name of such 
person or the description of such property; ;-and the treasurer shall then 
foot up the amount of taxes remaining unpaid, and credit the tax- col- . 
lector with the amount; and shall make a final settlement with the tax 
collectar of all taxes: charged against him on account of said assessment 
roll. On or before the last day of December, the county treasurer shall - 
transmit by mail to the Territorial auditor a statement, in such form as the 
Territori al auditor may require, of all and of each particular kind of prop- 
erty delinquent, and of the total amount of delinquent taxes. For the 
services required by this section the tax collector shall receive no fee or 
compensation whatever. 

(2035) Sec. 34. If any tax collector shall refuse for a ee of five days, 
or willfully neglect to make the payments and settlements with the treasurer 
and board of supervisors of his county, as in this act specified, he and his 
sureties, shall be held liable to pay the full amount of taxes charged upon 
the assessment roll; and the district attorney, on being instructed to do so 
by the! board of supervisors of the county, shall cause suit to be brought 
against such tax collector and his sureties for the full amount due on the 
- treasurer’s books, and, if any such suit is commenced, no credit or allow- 
-ance whatever shall be made to such refusing or neglecting tax collector for - 


delinqnent taxes outstanding. è 


: (2036) Suc. 35. The county treasurer shall, within three days after 
receiving such delinquent list, deliver the same to the district attorney of 
his county, duly certified by him, and shall, at the same time, publish a ` 
“in some _newspaper printed in, said county, if there be any, and if 
not, then by posting notices in three public places in said county, that said 
delinquent list has been so deposited with the district attorney, and -that 
unless the delinquent taxes therein specified are paid to the district attorney 
within twenty days from the publication or posting of such notice, action 
will be commenced by said district attorney for the collection of such taxes . 
"and costs. Said treasurer shall make or procure and file with the district 
attorney, immediately, an affidavit stating the contents of said notice and 
the manner and time of such publication or posting, as required.in this. 
section. The district attorney, before receiving the delinquent list, as pro- 
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vided in this section, shall enter into such additional bond as may be — 
required. by the bgard of supervisors. d 

(2037) Sxc. 36. The district attorney. of the several counties of this Ter- 
ritory are hereby authorized and directed, immediately after thé expiration- 
of the time specified in the preceding ‘section of this act, to commence 
actions in the name of the Territory of Arizona against the person so delin- 
quent, and against the real estate and improvements assessed so delinquent, 
and against all owners or claimants to the same, known or unknown; ‘such 
action may be commenced in the county where such assessment is made ` 
before any justice of the peace or court in said county having jurisdiction - 
thereof; and such jurisdiction shall be determined solely by the amount of . 
_ delinquent tax sued for, not regarding the location of the land as to town- 
ship, nor the residence of the person as to town, township, county or Ter- 
-ritor 

i SEC.:37. The complaint in said action may be as follows. 

THE COUNTY OF 


Aii : Title of the Court. - 


orovemenis i in [describing them. ] jJ. 


The county of — , by H. Y., district attorney of the county of ; 
complain of A. B.-  , and also the following real estate and improve- 
ments [describing itam with the same particularity as in actions of: eject-— 
ment or actions for. ane recovery of personal property |,. and, for cause of 
action, say: 

That, between the first Monday it in and the first Monday i in | 
A,D.18 „in the county of. , in the Territory of Arizona, 0. P., 
then and there being county assessor of said connty, did duly assess, and 
set down upon an assessment roll, all the property, real and personal, in 
said county, subject to taxation, and that said assessment roll was afterward 

‘submitted to the board of equalization of said county; and was by said-board. - 
duly equalized, as provided by law; that said A. B., was then and there 
owner of, and that there was duly assessed to him, the above-described real 
estate, improvements upon real estate and certain personal property; and 
that upon such property there, has been duly levied, for the fiscal year A. - 
D.18 , a Territorial tax of dollars, and a county tax of dollars, | 
amounting in the whole to dollars, all of which is due and unpaid. 
Wherefore, said plaintiffs pray judgment against A. B. for the sum of 

dollars [the whole of said tax], and separate judgment against said real 
estate for the sum of dollars [the tax thereon] and for such other. 
judgment as to justice belongs, and for all costs subsequently+to the assess- 
ment of said taxes and of this action. 


2 


H. Y., District Attorney, 
l County of - 
Provided, that if the property be assessed to an unknown owner, then 
any fictitious name may be inserted to:represent such owner as defendant. 
(2039) Szo. 38. Whenever any tax which shall haye been, or which may 
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hereafter be assessed on personal property in this Territory, shall be re- 
. turned as delinquent, under the provisions of this act, itshall be the duty 
of the district attorney of the county in which any such tax is returned, in 
the name of the Territory of Arizona, to sue the person ‘or persons against 
. whom such tax was assessed, before any court of competent jurisdiction, _ 
and to haye, use and take all ways and means provided by law for the col- 
lection of debts to enforce the payment of any such tax; and the complaint 
in any such action shall be sufficient if it conform in substance to the re- 
quirements of the preceding section of this act. 


(2040) Src. 39. Upon filing a complaint in a district court, or before a 
justice of the peace, a summons shall be issued, as provided in civil cases, 
and shall be served by delivering a copy thereof to each defendant named; 
and, as to said real estate, by delivering a copy thereof to the person or per- 
sons in possession of the same; and, further, as to all real estate, by post- 
ing a like copy in some public place thereon; provided, that if any personal 
defendant cannot be found in the county in which said action is brought, 
then. service may be made upon such defendant by posting a copy of the 
summons, for twenty days at the court-house door of said county; and pro- 
vided, further, that in any suit for taxes brought before a justice of the 
peace, under the provisions of this act, it shall be necessary to serve a copy 
of the complaint upon any defendant. 

(2041) Sec. 40. Executions issued upon judgments rendered for any 
such tax may be levied upon any property liable to be seized and sold under 
execution, and the proceedings of an officer with any such execution shall 
be the same in all other respects as are now directed by law. 

(2042) | Src. 41. The production of any tax or assessment roll on the 
trial of any action brought for the recovery of a tax therein assessed may, 
upon proof that it is the original assessment roll or the tax roll, -with the 
warrant annexed of the county named, as the plaintiff in such action, be 
read or used in evidence; and if it shall appear from said assessment roll 
that there i is a tax thereii assessed against the defendant in such suit, it 
shall be prima facie evidence of the legality and regularity of the same; 
and the court before whom the case may be pending shall proceed. to render 
- Judgment against the defendant, unless he shall make it appear that he has 
paid such tax, or that such property is exempt from taxation under the 
provisions of this act, or that he had no claim, title or interest in the pro- 
perty assessed at-the time of assessment, and no stay of execution shall be 
allowed on any such judgment. 

(2043) SEC. 42. Chapter 48, Howell’s Code, “Of Proceedings in Civil 
Cases,” and the several amendments thereto, so far as the same are not in- 
. consistent with the provisions of this act, are hereby made applicable to 
proceedings under this act; and any deed derived from a sale of real pro- 
perty under this act, shall be conclusive evidence of title, except as against - 
actual frauds, or prepayment of the taxes by one not a party to the action, 
or judgment. in or upon which sale was made, and shall entitle the holder 
thereof to a writ g assistance from the district court to obtain possession 
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of such property; provided, that the sheriff, in selling such property, shall 
only sell the smallest quantity that any purchaser will take and pay the 
judgment and all costs; and provided, further, that when property sold 
belongs to minors or persons under legal disabilities, they shall have until 
six months after said disability is removed to redeem said property by pay- 
ing the whole amount of the judgment, and all subsequent: taxes and in- 
terest paid by and due to the purchaser & said sale; but this provision- -shall 
not apply when the executor or administrator of the estate, or the father, 
or, in case of his death, the mother or guardian of such minor children, 
has been personally served with process; and provided, further, that the 
real estate so sold for taxes may be redeemed from such sale, as in case of 
sale upon executioh, as provided in other civil cases, by paying to the 
sheriff the total amount of the judgment and all costs, with thirty per cent. 
. thereon; and provided, further, that if the same is paid within three 
months from the date of certificate of sale, it shall be for the total amount 
of the judgment and all çosts, with fifteen per cent: thereon. All moneys 
collected under this act, except costs and charges, shall, without delay, be 
paid to the treasurer of the county, to be distributed to the proper funds; 
and each collection and the date thereof shall be entered opposite the pro- 
per name or property in the delinquent tax list, which shall be open to 
public inspection. 


(2044) Src. 43. Fifteen per cent shall be added to the original amount 
of all delinquent taxes, and shall be collected by the district attorney as 
part of the delinquent taxes, five per cent of which shall be paid into the 
county treasury, to the credit of the general fund, and the remaining ten 
per cent shall be retained as fees by the district attorney. In case of suit 
being brought there shall be allowed to all officers, except district attorneys, 
the fees allowed in other civil cases. The district attorney shall be allowed 
for each suit prosecuted to judgment in the district court, fifteen dollars; 
if settled after suit brought, and before judgment, ten dollars; for each 
suit prosecuted to judgnient before a justice of the peace, fiye dollars; if 
.settled after suit brought, and before judgment, three dollars; to be taxed 
in all cases as costs against the defendant. Al officers shall perform such: 
services as may be required of them under this act, without the payment of 
fees in advance;-all costs shall be taxed and entered in the judgment against 
the person, and real estate and improvements, when the judgment is the 
same against all? or, if the judgments against the person and property are 
for different sums, then the costs may be apportioned by the courts as the 
same may be deemed just; Provided, that no fees or costs shall be paid to 
any officer or district attorney unless the same be collected from the 
defendants. 
(2045) Src. 44. The distro attorney shall, on receipt of any money for 

taxes, enter the same on his delinquent list, opposite the name of the person 
delinquent, or opposite the description of the property, and shall, on the 
first Monday in-each month after the time fixed in this act for the com- 
mencement of actions against delinquent tax payers, pay to the county 
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treasurer all moneys collected by him -for taxes, taking duplicate receipts 
~ for the amount so paid; one of. which receipts he, shall, on the same day, 
file. with the clerk of the board of supervisors, and shall, at the same time, 
file with said: clerk ofythe board of supervisors a list of all judgments ob- 
tained by him up to that date, for taxes under the provisions of this act, 
stating therein the names of the defendants, if known, or if unknown, a 
description of the property, the athount of each judgment, and the name 
of the court or. justice in which, or before whom, said judgment was ob- 
_ tained; he shall, on the Saturday next preceding the first Monday in May 
in. each year, pay to the county treasurer all moneys received by him for 
taxes and not previously paid over, taking duplicate receipts therefor, one 
of which shall in like manner be filed with the clerk of the board of super- 
visors; and shall at the same time file with the clerk of the board of super- 
visors a list of all judgments obtained by him and not .preyiousy filed as 
herein provided; .he shall, also, on ‘the day last mentioned make and file 
with the board of supervisors an affidavit stating that he has paid to the 
- county treasurer all moneys collected by him for taxes prior to, that date, 
and filed _ the receipts therefor, and that the several lists-filed by him, as 
herein directed, contain all judgments obtained by him under the provisions 
of this act. - On the first Monday in J uly in each year, the district attorney 
shall attend at the meeting of the board of supervisors with the delinquent 
_ list or lists, and the board ofgùpervisors ‘shall then carefully compare the 
same with the treasurer’s receipts and statements filed by the district 
attorney; ; and, if the same shall be foúnd to be correct, the chairman of 
the board of supervisors shall give the district attorney a rėceipt specifying 
the same. The district attorney shall at the same time deliver to the 
treasurer a written statement of all delinquent taxes upon said delinquent 
list or lists remaining uncollected, or for which suit has not been brought, 
with his reasons in detail for not being able to collect the same, or for not 
bringing suit; and the treasurer shall immediately file- the said delinquent 
list or lists cad statement with the clerk of the board of supervisors, and the 
- board of supervisors shall revise the same by striking off such taxes as can- 
not be collected; the delinquent list or lists shall then be returned to the 
treasurer, who shall note the changes made, and shall then return the same 
to the district attorney. The treasurer shall, in his next report to the 
territorial auditor, state the amount stricken off the delinquent list or lists 
by the board of supervisors. _ 

(2046) Src. 45. If any district attorney shall fail or refuse to pay the 
county treasurer, as provided in this act, any money collécted by him for 
taxes, he shall be guilty of a misdemeanor, and, upon conviction thereof, 
shall be forthwith removed from office, and shall be punished by a fine in 
any sum not exceeding five hundred dollars, or by imprisonment in the 
county jail for a period not exceeding one year, or by both such fine and 
imprisonment. ` 

(2047) Sxc. 46. Each 'male inhabitant of this Territory over the age of 
twenty-one and under the age of sixty years, and not by law exempt from 
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poll tax, shall pay a poll tax of two dollars, seven-eighths of ‘which said 
poll tax.shall be paid into the county treasury, and constitute a road fund, 

to be used and disbursed by the boards of supervisors in the construction 
and repairs of public roads, bridges and highways in such mode and man- 
ner as may by them be deemed for, the best interests of the county, and 
one-eighth of said poll tax shall be retained bythe collector for his services 
in collecting. Provided, such male. inhabitant shall pay the same to the 
assessor between the first Monday of January and the third Monday of 
December in each year; in default of paying the same to the assessor within 
the time specified, the collection of such poll tax shall be enforced by the 
- tax collector, whether the name of such inhabitant be on his tax roll or 
not. Provided, in the counties of Maricopa and Yuma-the moneys col- 
lected under this act shall be paid into the general fund of said counties.* 

(2048) Sec. 47. The county treasurer shall, on or before the first Mon-. 
day of January in each year, cause proper blank receipts for the poll tax of 
citizens provided for in this act to be printed of a uniform appearance, 
changing the style thereof each year, and sign a number of them equal to 
the probable number of inhabitants in his county liable to pay poll tax, 
and shall number them, or so many of them as may be required, and make. 
an entry thereof in a book to be kept for that purpose, and thereupon de- 
liver them to the clerk of the board of supérvisors, who shall in turn like- 
wise sign them and make an entry thereof in a book to be kept by him for 
that purpose. 

(2049) Sec. 48. The clerk of the board of supervisors shall, from time 
to time, issue to the tax collector so many. of the receipts for poll tax as he. 
may need, taking his receipt therefor. _ 

(2050) Sec. 49. No receipts for poll tax other than those mentioned in 
the forty-seventh section of this act shall be used or given for the payment 
of any such tax; and any tax collector who shall receive any poll tax with- 
out delivering the proper receipt required by law shall be guilty of a misde- l 
meanor for each poll tax so received, amd on conviction thereof shall be 
punished by imprisonment in the county jail not less than thrée months 
nor more than one year, and by a fine not less than one hundred nor more 
than one thousand dollars for each offense, or by both such fine and im- 
_ prisonment. 

(2051) Sec. 50. Upon receiving such receipts from the clerk of the board 
of supervisors, the tax collector shall give a receipt to said clerk of the 
board of supervisors for the same, and the said clerk of the board of super- 
visors shall immediately charge the same to the tax collector so receiving 
them. All receipts delivered to the tax collector shall be filled out with 
the sum of two dollars, and two dollars shall be charged to him for each 
one so delivered.* 

(2052) SEC. 51. The board of supervisors of each county shall exact (if 
they deem it desirable) an additional bond from the tax collector, with ad- 
ditional sureties in such penal sums as the said board shall believe to be 
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necessary to insure the prompt and faithful payment to the county trea- 
surer of all moneys received by such tax collector for poll tax. 

(2053), Src. 52. No person shall be deemed or held to have paid his poll 
. tax unless he be able to exhibit a receipt therefor, issued from the office of 
the county treasurer, or otherwise prove the payment of the same. 

(2054) SEC. 53. Any person or persons who shall pass, sell .or transfer, or 
attempt to pass, sell or transfer, or who shall forge or fraudulently issue, any 
receipt or receipts for poll tax contrary to the spirit or intention of this 
act, shall be guilty of felony, and on conviction thereof shall be punished 
by imprisonment in the Territorial penitentiary for not less than one year . 
nor more than two years. 

(2055) SEC. 54. To enforce the collection of poll taxes, the collector 
may seize so much of every and any species of property, right, claim or 
possession whatever, claimed or in the possession of any person liable to 
and refusing to pay his poll tax, or in possession of any other person, and 
belonging to such person so refusing to pay such poll tax, as will be suff- 
cient to pay such poll tax and cost of seizure and sale, and may sell the 
same ats any time or place, upon giving a verbal notice an hour previous to . 
such sale, and any person indebted to another liable to a poll tax, who shall 
neglect or refuse to pay the same, may pay the same for such other, and 
deduct the amount thereof for such indebtedness. The collector, after 
having deducted. the poll tax for which such property was sold, and the 
necessary fees and costs of the sale, shall return the surplus of the proceéds 
tothe owner of the property. A delivery of the possession of the property 
by the collector to any purchaser at any such sale will be sufficient title to 
the purehaser without the execution of a deed thereof by the collector. 

(2056) Src. 55.'If any person shall give to the tax collector or his 
deputy a false name, or shall refuse to give his name, he shall be guilty of 
' a misdemeanor, and shall-be arrested upon complaint of the tax collector 
or his deputy, and upon conviction before a justice of the peace, he shall 
he punished by a fine of not less than ten dollars nor more than one hun- 
dred dollars, or by imprisonment for a term of not less than two days nor 
more than three months, or by both such fine and imprisonment. 

(2057) Sec. 56. On the first Monday of each month the tax collector 
shall make oath before the clerk of the board of supervisors, of the total 
number of poll taxes collected by him: during the last preceding month, 
and shall at the time file the county treasurer’s receipt for the total amount 
of poll taxes collected, less the amount allowed by this for fees; and on the 
third Monday i in December he shall return all the poll tax receipts by him 
received and not used, and shall pay to the treasurer the total amount col- 
lected and not paid in therefor, subject to the deduction aforesaid; and on 
the said third Monday in December of each year, the tax collector and the 
treasurer shall attend at the office of the board of supervisors, and the 
board of supervisors shall then and there finaliy settle with the tax collec- 
tor for all poll tax receipts signed by the treasurer and delivered to him; and 
the tax colléctor shall then pay over the amount of all poll tax receipts 
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received by him and not then or theretofore returned; and no poll tax 
receipts shall be valid for any year unless issued after the first Monday of 
January in such year. 

Sec. 57. Repealed by act of 1877. 

(2058) Src. 58. Chapter 33 of the Compiled Laws of Arizona, and- all 
acts and parts of acts in conflict with the provisions of this act are nereyy 
repealed. 

Src. 59. This act Bag be in sorog and take effect from and after its 
passage. 


An Act to provide a Sinking Fund for the redemption of Territorial Prison Bonds. 
[Approved February 8, 1877.) 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(2059) Srction 1. That in addition to the tax now authorized by law, 
there shall. be an ad valorem tax of ten cents upon each one hundred dol- 
lars’ value of taxable property, levied and directed to be collected annually 
in the same manner as is now provided by law, in force or which may be 
‘hereafter enacted, upon the assessed value of all property in this Territory 
not exempted by law from taxation, and which shall be paid into the Terri- 
torial treasury, and constitute a sinking fund for the redemption of the 
Territorial prison bonds issued by the Territorial treasurer on the first day 
of October, A. D: 1875, as provided by the provisions of an act entitled; 
“An act authorizing a loan on the faith and credit of the Territory, and to 
provide for the erection of a -Tefritorial prison, and for the confinement 
of prisoners therein,” approved February 12th, A. D. 1875. 

(2060) Suc. 2. It- shall be the duty of the county treasurers of the 
respective counties in making their quarterly reports to the Territorial 
treasurer, to state therein the amount of funds received by them by virtue’ 
of the provisions of: this act, and when said funds are paid into the Terri- 
torial treasury, they shall be retained for the purpose of redeeming said — 
Territorial prison bonds when they become due. 

(2061) Sec. 3. All acts and parts of acts in conflict with the Pee 
of this act are hereby repealed.. 

Seo. 4. This act shall take effect and be in force, from and after its 
passage. 


a 


An Act providing for the Taxation of the Net Proceeds of Mines. 
` A 


* 


[Approved February 4, 1875.] 
Be it enacted by the Legislative Assembly of the. Territory of Arizona: 


_ (2062) Sxctron 1. All ores, tailings, and mineral-bearing materials of: 
whatever character, shall be assessed for purposes of taxation for Territorial 
and county purposes, in the following manner: From the gross yield, return, ` 
or value of all ores, tailings, or mineral-bearing material of whatever char- 
acter, there shall be deducted the actual cost of extracting said ores or 
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_ minerals from the mines; the actual cost of saving said tailings; the ‘actual 
cost of transportation of said ores, mineral-bearing material, or tailings, to 
the place of reduction or sale, and the actual cost of such reduction oy sale; 
and the remainder shall be deemed the net proceeds, and shall be assessed 
and taxed as provided for in this act. Provided, That in no case whatso- 
ever, shall the whole amount of deductions allowed to be made-in this sec- 
tion from the gross yield, return or value of said ore, mineral-bearing 
‘ material or tailings, exceed the percentage, of gross yield, value or return 
of such minerals, ore or tailings as hereinafter specified. On all ores, tail- 
ings, or mineral-bearing material, the gross yield, value or return of which 
is over thirty and under sixty dollars per ton, the whole amount of deduc- 
tions shall not exceed ninety percentum of such gross yield, value or return. 
On all ores, tailings, or mineral-bearing material, the gross yield, return, 
or value of which is over sixty dollars, and less than one hundred dollars 
per ton, the whole amount of deductions shall not exceed eighty percentum 
of such gross yield, value or return. On all ores, tailings, er mineral- 
bearing material, the gross yield, return or value of which is over one hun- 
dred dollars, and less than two hundred dollars per ton, the whole amount 
of deductions shall not exceed sixty percentum of such gross yield, value or 
return. On all ores, tailings, of mineral-bearing material, the gross yield, 
return or value of which is two hundred dollars per ton or over, the whole 
amount of deductions shall not exceed forty percentum of such groas yield, 
return or value. Provided, That an additional exemption of twenty dol- 
lars per ton may be allowed on all ores, tailings or minerals that are roasted 
before reduction; and, provided, that all ores, tailings, or mineral-bearing 
materials, the gross yield or value of which is less than thirty dollars per 
ton shall be exempt from the provisions of this act. 

(2063) Sec. 2. It shall be the duty of every person, corporation, associ- 
ation, firm or company engaged in extracting ores or minerals in this Ter- 
ritory,! to furnish to the clerk of the board of supervisors of the county in 
which the mine is situated, a quarter-yearly statement, under oath or affir- 
mation of the total number of tons of ore extracted by him or them, and 
the gross yield of the same in dollars and cents for each preceding three 
months, commencing on the first day of April, eighteen hundred and 
seventy-five; and for each succeeding quarter thereafter; such statement to 
be mage and furnished to the clerk of the board of supervisors of the several 
counties, within twenty days after the expiration of the quarter for which 
such statement is required. The statement required under the provisions 
of this act shall be a 2 in the following form: 
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(2064) Sxc. 3. If any person required by the provisions of this act to 
make such statement, shall fail, refuse or neglect for the period of thirty 
days after the expiration of the quarter for which such statement is required 
to be made, to make and furnish the same to the clerk of the board of super- | 
visors as aforesaid, it shall be the duty of the clerk of the board of supervisors 
to notify the assessor of his county of such failure, refusal, or neglect, and 
it shall thereupon become the duty of the county assessor to proceed imme- 
diately to make an assessment as hereinbefore provided, and for that pur- 
pose may require from the person, firm, president, superintendent, treas- 
urer, secretary, or managing agent, or whoever has charge of the books, or 
mine of any person, firm, company, association, or corporation engaged in 
extracting ores or minerals for reduction or sale, to give under oath or affir- 
mation, a statement as required by this act. In case of refusal of such 
person, firm, company, association, corporation or managing agent thereof, 
to give such statement, it shall then be the duty of the assessor to make an 
estimate from ‘the best sources within his reach of the number of tons of ore 
or minerals extracted by.such person, firm, company, association or corpora- 
tion, for the preceding quarter, and assess the same to him or them; and 
such assessment shall be binding, lawful and effectual; as if made upon a 
sworn or affirmed statement, as hereinbefore provided; and in any case 
when assessments are required to be made by the assessor, as herein pro- 
vided, such. assessor shall be entitled to receive as fees in making such 
assessment, the sum of thirty cents per mile for each mile necessarily trav- 
eled in going to and returning from said mine, and five dollars for making 
the: assessment, the amount of such fees to be added to the amount of tax 
assessed on the mine, and collected at the same time and in the same manner 
as the tax is collected, which amount shall be paid over to the- assessor. 
Provided, that under no circumstances, shall the charge for fees for assess- 
ing be a charge against the county. _ i 

(2065) Serc. 4. It shall be the duty of the clerk of the board of supervi- 
sors to prepare and complete a tax list within forty days from the end of 
the quarter for which statements are required to be made; which tax list, 
when so completed, shall be ‘delivered to the board of supervisors, ; and if 
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upon examination, it shall be found to be correct, the chairman of the 
board shall indorse thereon his warrant for the collection of the taxes 
therein levied, and deliver the same to the county treasurer of the county, 
who is hereby authorized to receive and receipt for all taxes levied under 
the provisions of this act. 

(2066) Sec. 5. It shall be the duty of the board of supervisors of their 
respective counties to cause to be printed and circulated among the respec- 
tive mining districts, a sufficient number of blanks as required by this act, 
to enable the parties interested to make the statements as required by. the 
provisions of this act. 

(2067) Sec. ‘6. There shall be levied and collected for Territorial and 
county purposes, a tax of two dollars on each one hundred dollars of the 
net proceeds of mines, as returned or assessed under the provisions of this 
act. ; 
(2068) Szo. vy. It shall be the duty of all persons, firms, companies, 
associations or corporations, against whom a tax shall have been levied 
under the provisions of this act, to pay the same to the county treasurer 
within twenty days after the tax list shall have been filed with the treasurer 
as aforesaid; and any tax remaining unpaid after the expiration of twenty 
days after the filing of the tax list with the county treasurer, shall be 
deemed delinquent; “and thereupon it shall be the duty of the treasurer to 
furnish the board of supervisors with a delinquent tax list, which shall be 
conformable to delinquent tax lists as may be provided by law, and the 
same shall be collected as provided by law for the collection of delinquent ` 
taxes in other cases. l 

(2069) Sec. 8. If any person shall knowingly make or give, under oath 
or affirmation, as aforesaid, a false statement to the clerk of the board of 
supervisor s, or the assessor, such person shall be deemed guilty of perjury, 
and upon conviction thereof, shall be punished therefor as is provided by 
law for the punishment of the crime of perjury. 

(2070) Sec. 9. The ownership of claim to, possession of, or right of pos- 
session to ' any mine or mining claim, shall not be taxed. 

(2071) Serc. 10. All acts and parts of acts in conflict with this act, are 
_ hereby repealed. 

Sec. 11. This act shall take effect and be in force from and after the 
first day of April, 1875. 


An Act to amend ‘‘ An Act providing for the Taxation of the Net Proceeds of Mines.” 
[Approved February 9, 1877.) 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(2072) Secrron 1. That the tax of two dollars on each one hundred 
dollars of the net proceeds of mines, required to be levied and collected by 
the provisions of section six of “ An Act providing for the taxation of the 
net proceeds of mines,” approved February 4th, 1875, shall be apportioned 
as follows: Twenty-five per centum shall be apportioned to the Territorial 
treasury, for general territorial purposes; seventy-five per centum shall be 


onap. 34] a PUBLIC MONEYS. - 855 


apportioned to the county treasury, and shall constitute a road fund, to be | 
used and disbursed by the-board of supervisors in the construction and rë- 
pair of publie roads, highways and bridges, a8 provided by law. 

(2073) Src. 2. All acts and parts of acts in. conflict with. the provisions 
of this act, are hereby repealed. 

Sze: 3. This act shall take effect and be in fen ce from and after its pas- 
sage. . 


CHAPTER XXXIV. > `. * 
Of the Distribution, Custody, and Application of the Public Moneys. 


(2074) SECTION 1. All moneys paid into the Territorial treasury or re- 
ceived therein, and all moneys paid into or received into any county tréa- 
sury under any provision of law, shall be paid, appropriated and applied 
in the manner provided in this chapter, unless other wise by law specially 
applied. 

(2075) Src. 2. Fifty per ceńtum of all moneys arising under any provi- 
sions of law for taxes paid by mining corporations or associations, compa- 
nies or individuals engaged in mining under the provisions of law; the 
proceeds of land and property belonging to the Territory, and the moneys 
- accruing or arising from the interest, rents, issues and profits thereof; . 
twenty-five per centum of the moneys collected for licenses, and fifty per ` 
centum:of the moneys collected for poll tax, shall be paid into the Terri- 
torial treasury for Territorial purposes.* 

(2076) Szc. 3. Whenever, by the provisions of law, any of the moneys — 
mentioned in the preceding section shall be paid into any county treasury, 
- the treasurer of such county shall credit the same to the Territorial trea- 
sury, and shall not use or apply the same to any use or purpose whatever; . 
‘but at such times as shall be fixed by law, or at any other time upon the 
order or demand of the Territorial treasurer, he shall, without delay, pay 
the same over to him; ‘and at any time when such moneys are so paid, they 
shall be accompanied by a brief statement of the amount so paid, and on 
what particular account any and what portion was received and paid by 
him. 

(2077) Src. 4. Of the moneys so received by the Territorial treasurer, 
they shall be applied | as i by law to the following purposes, that is 
to say: l 


' 1. Those received on atomi of common schools, to the common school 
und. 
2. Those received on account of the university, to the university fund. 
3. Those received on account of mining corporations, companies, or indi- 
vidual miners, sixty per centum shall be paid to the order of the governor, 
to be used as provided by law for military and other purposes of defense 
and and protection. 
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' 4, Repealed by act of 1871. 

(2078) Src. 5. All other moneys, not otherwise specially applied, and 
the balances of the several funds enumerated in the preceding section, 
and not therein applied, shall constitute a fund, to be denominated the 
general fund, and shall be used. and applied to such purposes as shall be 
provided by law. 

(2079) Suc. 6. All taxes collected upon the real and personal property 
of the several counties, and all public moneys arising from any other 
source; the balances of all funds enumerated in the preceding sections of 
this chapter, and not therein specially appropriated and applied; and all 
other public moneys accruing under the provisions of law, and not so ap- 
plied, shall be paid into the treasury of the proper county,- for such county 
purposes as shall be provided by law. 

Suc. 7. Repealed by act of 1866. 

(2080) NEC. 8. Ten per cent. of all moneys received and retained by the 
county treasurer as the moneys of the county shall constitute a contingent 
expense fund, to be used for the purpose of paying expenses of boarding 
prisoners, purchasing stationery and all necessary printing and blank books 
required by law. All other moneys so received and retained by the county 
treasurer shall constitute a general fund, applicable to county purposes un- ' 
der the provision of law.* l 
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l 


Of the Limitations of Actions. 


(2081) Section 1. Civil actions can only be commenced within the 
periods prescribed in this act, after the cause of action shall have accrued, 
except where a different limitation is prescribed by statute. 

(2082) Src. 2. When the cause of action has already accrued, the party 
entitled, and those claiming under him, shall bave, after the passage of this 
chapter, the whole period herein prescribed in which to commence an 
action. 

(2083)! Szc..3. No action for the recovery of real property, or for the 
recovery of the possession thereof, shall be maintained, unless it appear 
that the plaintiff, his ancestor, predecessor or grantor, was seized or pos- 
sessed of'the premises in question, within five years before the commence- 
ment of such action. 

(2084) Sec. 4. No cause of action, or defense to an action, founded upon 


“> the title to real property, or to rents or services out of the same, shall be 


effectual, unless it appear that the person prosecuting the action, or mak- 
ing the defense, or under whose title the action is prosecuted or the defense 
is made, or the ancestor, predecessor or grantor of such person, was seized 
or possessed of the premises in question, within five years before the com- 


* As amended by act of 1871. 
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mencement of the act in respect to which such action is prosecuted or 
defense made. i 

(2085) Sze. 5. Any E entry upon real estate shall be deemed suf- 
ficient and valid as a claim, unless an action be commenced by the plaintiff 
in ejectment within one year after making such entry, or within five years 
from the time when-the right to bring such action accrued, or within five 
years after the final confirmation by the United States of any title derived 
from Spain or Mexico*. 

(2086) Sec. 6. In every action for the recovery of’ real ‘propery, - -or the 
possession thereof, the person establishing a legal title to the premises shall 
be presumed to have been possessed thereof, within the time prescribed by 
law, and the occupation of Such premises by any other person shall be 
deemed to have been under and in subordination to the legal title, unless 
it appear that such premises have been held and possessed adversely to such 
legal title for five years before the commencement of such action. 

(2087) SEC. 7. Whenever it shall appear that the occupant, or those 
under whom he claims, entered ‘into the possession of premises, under claim 
of title, exclusive of any other right, founding such claim upon a-written 
instrument as being a conveyance of the premises in question, or upon the 
decree or judgment, of a competent court, and that there has been a con- 
tinued occupation and possession of the premises included in such instru- 
ment, decree or judgment, or of some part of such premises, under such 
claim, for five yéars, the premises so included shall be deemed to have been 
held adversely, except that when the premises included consist of a tract 
divided into lots, the possession of one lot shall not he deemed a Possession 
of any other lot of the same tract. 

(2088) Sec. 8. For-the purpose of constituting an Advere possession by 
any person claiming a title founded upon a written instrument, or a judg- - 
ment or decree, land shall be deemed to have been possessed and occupied ` 
in the following cases: Ist. Where it has been’ usually cultivated and im- 
proved, 2d. Where it has been protected by a. substantial inclosure. 
3d. Where (although not inclosed) it has been used for the supply of fuel, 
or of fencing timber for the purposes of husbandry; or for the use of pas- 
turage, or for the ordinary use of the occupant. 4th. When a known lot 
òr single farm has been partly improved, the portion of such farm or lot 
that may have been left not cleared, or not inclosed according to the usual 
course and custom of the adjoining country, shall be deemed to have been 
occupied for the same length of time as the part improved and cultivated. 


(2089) SEC.. 9. When it shall appear that there: has been an actual con- 
tinued occupation of premises, under a claim of title, exclusive of any other 
right, but not founded upon a written instrument, or a judgment or decree, 
the premises so actually occupied, and no other, saal be deemed to have l 
been held adversely. 

(2090) Src. 10. For the purpose of constituting an adverse possession bý 
a person claiming title not founded upon a written instrument, judgment 


ay As amended by act of 1865. 
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or decree, land shall be deemed to have been possessed and occupied in the 
following cases only: 1. Where it has been protected by a substantial in- 
elosure. 2, Where it has been usually cultivated or improved. _ 

(2091) Src. 11.. Whenever the relation of landlord and tenant shall have 
existed between any persons, the possession of the tenant ‘shall be deemed 
the possession of the landlord until the expiration of five years from the 
termination of the tenancy, or, where there has been no written lease, until 
the expiration of five years from the time of the last payment of rent, not- 
withstanding that such tenant may have acquired another title, or may 
have claimed to hold adversely to his landlord. But such presumptions 
shall not be madé after the periods herein limited. 

(2092) SEC. 12. The right of a person to the possession of any real pro- 
perty shall not be impaired or affected by a descent being cast in conse- 
quence of-the death of a person in possession of such property. 

(2093) Sec. 13. If a person entitled to commence any action for the re- 
covery of real property, or to make an‘entry or defense founded on the 
title to real property, or to rents or services out of the same, be, at the time 
such title shall first descend or accrue, either, 1. Within the age of twenty- 
one years; or, 2. Insane; or, 3. Imprisoned on a criminal charge, or in exe- 
cution upon conviction of a criminal offense for a term less than for life; 
or, 4. A married woman; the time during which such disability shall con- 
tinue shall not be deemed any portion of the time in this act limited for the 
commencement of such action or the making of such entry or defense, but 
such action may be commenced, or entry or defense made, within the period 
of five years after such disability shall cease, or after the death of the per- 
son entitled, who shall die under such disability; but such action shall not 
be commenced or entry or defense made after that period. 

(2094) Src. 14. Actions other than those for the recovery of real pro- 
perty, can:only be commenced as follows: 

Within five years: An action upon a judgment or decree of any court 
of the United States, or of any State or Territory within the United States. 
Within four years: An action upon any contract, obligation or liability, 
founded upon an instrument of writing, except those mentioned in the 
preceding section. Within three years: 1. An action upon a liability cve- 
ated by statute, other than a penalty or forfeiture; 2. An action for tres- 
pass upon real property; 3. An action for taking, detaining or injuring 
any goods or chattels, including actions for the specific recovery of personal 
property; | 4, An action for relief on the ground of fraud, the cause of 
action in such case not to be deemed to have accrued until the discovery 
by the aggrieved: party of the facts constituting the fraud. Within two 
years: 1. An action upon a contract, obligation or liability, not founded 
upon an instrument of writing; 2. An action on an open account for goods, 
wares and merchandise sold and delivered; 3. An action for any article 
charged in a store account; 4. An action against a sheriff, coroner or 
constable; upon the liability curiad by the doing of ar act in his official 
capacity andi in virtue of his office, or by the omission of an official duty, 
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including the non-payment of money collected upon an execution; but this 
sub-division shall not apply to an action for an escape. . Within one year: 

1. An action upon a statute for a penalty or forfeiture, where the action is 
given to an individual, or to an individual and the Territory, except where 
the statute imposing it prescribes a different limitation; 2. An action for 
libel, slander, assaults, battery or false imprisonment; 3. An action upon 
a statute for a forfeiture or penalty to the people of this Territory; 4. An 
action against a sheriff or other officer for the escape of a prisoner arrested, 

‘or imprisoned: on civil process.* 

(2095) Sec. 15. In an action brought to recover a balance due upon a 
mutual, open and current account, whére there have been reciprocal de- 
mands between the parties, the cause of action shall be deemed to have 
accrued from the time of the last item proved in the account on either side. 

(2096) Sec. 16.’ An action for relief, not hereinbefore provided for, must 
be commenced within our years after the cause of action shall- have 
accrued. 

(2097) Sec. 17. The limitations prescribed in this chapter shall apply 
to actions brought in ‘the name of the Territory,.or for the benefit of the 
Territory, in the same manner as to actions by private parties. 

(2098) Sec. 18. An action shall be deemed to be commenced within the 
meaning of this act when the complaint has been filed in the proper court. 

(2099) Sec. 19. If, when the cause of action shall accrue against a 
person, he is out of the Territory, the action may be commenced within 
the term herein limited, after his return to the Territory; and if, after the - 
cause of action shall have accrued, he depart the Territory, the time of his 
absence shall not be part of the time limited for the commencement of the 
action. 

(2100) Sec. 20. If a person entitled to bring an action mentioned in the 
last preceding chapter, except for a penalty or forfeiture, or against a 
sheriff or other officer for an escape, be, at the time the cause of action ac- 
crued, either—Ilst, within the age of twenty-one years; or, 2d, insane; or, 
3d, imprisoned on a criminal charge, or in execution under the sentence of 
a criminal court for a term less than his natural life; or, 4th, a married 
woman—the time of such disability shall not be a part of mg time limited 
for the commencement of the action. 

(2101) Sec. 21. If a person entitled to bring an action die before the ex- 
piration of the time limited for the commencement thereof, and the cause 
of action survive, an action may be commenced by his representatives after 
the expiration of that time, and within six months from his death. If a 
person against whom an action’ may be brought die before the expiration of 
the time limited for the commencement thereof, and the cause of action 
survives, an action may be commenced against his executors or administra- 
tors after the expiration of that time, and within one year after the issuing 
of letters testamentary or of administration. 

_ (2102) Sec. 22. When a person shall be an alien subject or citizen of a 

the amended by act of 1877. 
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country at war with the United States, the time of the continuance of the 
war shall not be a part of the period limited for the commencement of the 
action. | 

(2103) Sec. 23. If an action shall be commenced within the time pre- 
scribed therefor, and a judgment therein for the plaintiff be reversed on 
appeal, the plaintiff, or—if he die, and the. cause of action survive—his 
heirs or representatives may commence a new action within one year after 
reversal. | 

(2104) Sec. 24: When the commencement of an action shall be stayed by 
injunction or statutory prohibition, the time of the continuance of the in- . 
junction or prohibition shall not be part of the time limited for the com- 
mencement of the action. 
= (2105) SEO. 25. No person shall avail himself of a disability, unless it 

existed when his right of action accrued. 

(2106) | Src. 26. When two or more disabilities coos at the time the 
right of action accrues, the limitation. shall not attach until they all be re- 
moved. | 

(2107) Sec. 27. The pPeceding sections of this chapter shall not affect 
actions against directors or stockholders of a corporation to recover a 
penalty or forfeiture imposed, or to enforce a liability created by law; but 
such actions must be brought within three years after the discovery by the 
aggrieved party of the facts upon which the penalty or forfeiture attached, 
ior the liability was created. 

(2108): SEU. 28., No acknowledgment or promise shall be sufficient evi- 
dence of a new or continuing contract, whereby to take the case out of the 
operation of this statute, unless the same be contained in some writing 
signed by the party to be charged thereby. 

(2109) Suc. 29. An action upon any contract, obligation or liability for 
the payment of money, founded upon an instrument of writing executed 
out of this Territory, can only be commenced as follows: First, within one 
year, when more than two and less than five years have elapsed since the 
cause of action accrued; Second, within six months, when more than five 
years have elapsed since the cause of action accrued. 

(2110) Sec. 30. When the cause of action has arisen in santa: State or 
a Territory of the United States, or in a foreign country, and by the laws 
thereof an action thereon cannot there be maintained against a person by ° 
reason of the lapse of time, no action thereon shall be maintained against 
him in this Territory. 


pane supplementary to Chapter. XXXV, Howell Code, “ Of the Limitation of Actions.” 
[Approved November 5, 1866.] 


(2111) SECTION 1. No action for the recovery of property in mining 
claims, or for the recovery of pggsession thereof, shall be maintained unless 
it appear that the plaintiff, his ancestor, predecessor or grantor, ‘was seized 
. OF possessed of the premises in question within two years before the com- 
mencement of the action. 
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(2112) SEC. 2. No cause of action or defense to an action, founded upon 
the title to property in mining claims, or to the rents oy profits out of the 
same, shall be effectual’ unless it appear that the person prosecuting the 
action or making the defense, or under whose title the action is prosecuted 
or the defense is made, or the ancestor, predecessor or grantor of such. per- 
son, was seized or possessed of the premises in question within two years. 
before the commencement of the act in respect to which such action 18 
prosecuted or defense made. 

(2113) Szoc. 3. All acts ¢ or parts of acts in conflict with this act are 
hereby repealed. 

Src. 4. This act shall take effect and be in force from and after its 
passage. 


CHAPTER XXXVI. 


Of Fraudulent Conveyances and Contracts. 


(2114) SECTION 1. Every conveyance of any estate, or interest in lands, 
or the rents or profits of lands, and every charge upon lands, or the rents 
and profits thereof, made or created with the intent to defraud prior or 
subsequent purchasers for a valuable consideration of the same lands, rents | 
or profits, as against such purchasers, shall be void. 

(2115) SEC. 2. No such conveyance or charge shall be deemed fraudulent 


in favor of a subsequent purchaser, who shall have legal notice’ thereof at ~ | 


the time of his purchase, unless it shall appear that the grantee in such 
conveyance, or person to be benefited by such charge, was privy’ to the 
fraud intended. 

(2116) Sec. 3. Every conveyance or charge of or upon any estate or inter- 
est in lands, containing any provision for the revocation, determination or 
alteration of such estate or interest, or any part thereof, at the will ofthe 
grantor, shall be void as against subsequent purchasers from such grantor 
for a valuable consideration, of any estate or interest so liable to be revoked 
or determined, although the same be not directly revoked, determined or 
_ altered by such grantor by virtue of the power reserved.or expressed in such 
prior conveyance or charge. 

(2117) Suc. 4. When a power to revoke a conveyance of lands, or the 
rents and profits thereof, and to re-convey the same, shall be given to any , 
person other than the grantor in such conveyance, and such person shall 
thereafter convey the same lands, rents or. profits to a purchaser for a valu- 
able consideration, such subsequent conveyance shall be valid in the same 
manner and to the same extent as if the power of revocation were recited 
therein, and the intent to revoke the former conveyance expressly declared. 

(2118) Sze. 5. If a conveyance to a purchaser, under either of the two 
last preceding sections, shall be made before the person making the same 
shall be entitled to execute his power of revocation, it shall nevertheless be 
valid from the time the power of revocation shall actually vest in such per- 
son, in the same manner and to the same extent as if then made, 
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(2119) Sxc. 6. No estate or interest in lands, other than leases for a term 
not exceeding one year, nor any trust or power over or concerning lands, 
or in any manner relating thereto, shall hereafter be created, granted, 
assigned, ‘surrendered or declared, unless by act or operation of law, or by 
decd or conveyance in writing subscribed by the party creating, granting, 
assigning, surrendering or declaring the same, or by his lawful agent there- 
unto authored i in writing. 

(2120): Src. 7. The preceding section shall not be construed to affect in 
any manner the power of a testator in the distribution of his réal estate by 
a last will and testament, nor to prevent any trust, from arising or being 
extinguished by implication or operation of law. 

(2121) Sec. 8. Every contract for the leasing for a longer period than one 
year, or for the sale of any lands, or any interest in lands, shall be void, 
unless the contract, or some note or memorandum thereof expressing the 
consideration, be in writing, and be subscribed by the party by whom the 
lease or sale is to be made. 

(2122) Sec. 9. Every instrument required: to be subscribed by any per- 
son, under the last preceding section, may be subscribed by the agent of 
such party, lawfully authorized. 

(2123) SEC. 10. N othing contained in this chapter shall be construed to 
abridge the powers of courts to compel the specific performance of agree- 
ments, in cases of part performance of such agreements. 


Of Fraudulent Conveyances and Contracts relative to Goods, Chattels, and 
Things in Action. 


(e124) Sec. 11. All deeds of gift, all conveyances, and all transfers or 

assignments, verbal or written, of goods, chattels or things in action, made 
in trust for the use of the person making the same, shall be void as against 
the creditors existing or. subsequent of such person. 

(2125) SEc.12. In the following cases every agreement; shall be void, ún- 
less such agreement, or some note or memorandum thereof, expressing the 
consideration, be in writing, and subscribed by the party charged there- 
_ with: 1, Every agreement that by the terms is not to be performed within 
one year from -the making thereof; 2. Every special promise to answer for 
the debt, default, or miscarriage of another; 3. Every agreement, promise 
or undertaking made upon consideration of marriage, except mutual 
promises to marry. 

(2126) Sec.13. Every contract for the sale of any goods, chattels or 
things in action, for the price of one hundred dollars or over, shall be void, 
unless, Ist, a note or memorandum of such contract be made in writing, 
and be' subscribed by the parties to be charged forthwith; or, 2d, unless the 
buyer shall accept or receive part of such goods, or the evidences, or some 
of them, of such things in action; or, 3d, unless the buyer shall at the 
time pay some part of the purchase-money. 

(2127 Sec. 14. Whenever any goods shall be sold at auction, and the 
auctioneer shall, at the time of sale, -enter in a sale book, a memorandum, 
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specifying the nature and price of the property sold, the terms of the sale, 
the name of the purchaser, and the name of the person on whose account 
the sale is made, such memorandum shall. be deemed a note of the contract 
of sale within the meaņing of the last section. 

(2128) Sze. 15. Every sale made by a vendor of goods and chattels in i 
his possession, or under his control, and every assignment of goods and 
chattels, unless the same be accompanied by an immediate delivery, and be 
followed by an actual and continued change of possession of things sold or 
assigned, shall be conclusive evidence of fraud as against the creditors of 
the vendor, or the creditors of the person making such assignment, or sub- 
sequent purchasers in good faith. 

(2129) Sxc. 16. The term “ creditors,” as used in the last section, shall 
be construed to include all persons who shall be creditors of the vendor or . 
assignor, at any time while such goods and chattels shall remain in his pos- 
session or under his control. 

(2130) Sec. 17. No mortgage of personal property hereafter-made shall 
be valid against any other persons than the parties thereto, unless posses- 

sion of the mortgaged property be delivered to and retained by the mort- 
gagee. 

(2131) Sec. 18. Nothing contained in the last three sections shall be con- 
strued to apply to contracts of bottomry, respondentia, nor assignments or 
hypothecations of vessels or goods at sea, or in foreign states, or without 
this Territory; provided, the assignee or mortgagee shall take possession of 
such vessel or goods, as soon as may be after the ae thereof within this 
Territory. 

(2132) Sec. 19. Every instrument required by any of the provisions of 
this chapter to be subscribed by any party, may be subscribed by the law- 
ful agent of such party. à l 


Miscellaneous Provisions. 


(2133) Sec. 20. Every conveyance or assignment, in writing or other- 
wise, of any estate or interest in lands, or in things in action, or of any 
rents or profits issuing therefrom, and every charge upon lands, goods or 
things in action, or upon the rents and profits thereof, made with the in- 
tent to hinder, delay or defraud creditors or other persons of their lawful 
suits, damages, forfeitures, debts or demands, and every bond or other-evi- 
dence of debt given, suits commenced, decree or judgment suffered, with 
i like intent as against the persons. hindered, delayed or r defrauded, shall 

e void. 

(2184) SEC. 21. Every grant, or assignment of any existing trust in land, 
goods or things in action, unless the same shall be in writing, subscribed 
2 the person making the same, or by his agent lawfully authorized, shall 

e void. 

(2135) SEC. 22. Every conveyance, charge, instrument or proceeding, de- 
clared to be void by the provisions of this chapter, as against creditors og 
purchasers, shall be equally void as against the heirs, successors, personal 
Tepresentatives or assigns of creditors or purchasers. ‘ 
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(2136) Sec. 23. The question of fraudulent intent in all cases arising 
under the provisions of this chapter shall be deemed a question of fact, and 
not of law; nor shall any conveyance or charge be adjudged fraudulent ag 
against creditors or purchasers, solely on the ground that it was not founded 
on a valuable consideration. 

(2137) Src. 24 The provisions of this chapter shall not be construed in 
any manner to affect or inipair the title of a purchaser for a valuable con- - 
sideration, unless it shall appear that such purchaser had previous notice of 
the fraudulent intent of his immediate grantor, or of the fraud rendering 
- void the title of such grantor. 

(2188) Src. 25. The term “lands,” as used in this chapter, shall be con- 
strued as co-extensive in meaning with lands, tenements and hereditaments, 
and the terms ‘‘ estate” and ‘‘interest in lands,” shall be construed to em- 
brace every estate and interest, present and future, vested and contingent, 
in lands, as above defined. 

(2139) Szoc. 26. The term “‘ conveyance,” as used in this chapter, shall be 
construed to embrace every instrument in writing, except a last will and 
testament, whatever may be its form and by whatever name it may be 
known in law, by which any estate or interest in lands is created, aliened, 
assigned or surrendered. 
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' CHAPTER XXXVII. 


Of Exemptions of Real Estate. 


(2140) SECTION 1. The homestead, consisting of a quantity of land, to- 
gether with the dwelling-house thereon and its appurtenances and the 
water rights and privileges pertaining thereto, sufficient to irrigate the 
land, not exceeding in value the sum of five thousand dollars, to be selected 
by the owner thereof, shall not be subject to forced sale or execution, or 
any other final process from a court, for any debt or liability contracted or 
incurred after thirty days from the passage of this act, or if contracted or 
incurred at any time in any other place than in this Territory.* 

(2141) Sc. 2. Such exemption shall not extend to any mechanic’s, 
- laborer’s, or vendor’s lien, or to any mortgage lawfully obtained; but no 
mortgage, sale or alienation of any kind whatever of such land by the owner 
thereof, if a married man, shall be valid without the signature of the wife 
to the same, acknowledged by her separately and apart from her husband; 
provided, that such signature and acknowledgment shall not be necessary 
to the validity of any Mortgage upon the land executed before it became 
the homestead of the debtor, or execiited to secure the payee of the pur- 
chase-money. 

(2142) Suc. 3. Whenever any levy shall be made upon ‘the land or tene- 
ments of a householder, whose homestead has not been selected and set 
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apart, such householder may notify the officer at the time of making such 
levy of what he regards as his homestead, with a description thereof, and 
the remainder alone shall be subject to sale under such levy. 

(2148) Suc. 4. If the plaintiff in execution shall be dissatisfied with the 
lands and tenements selected and set apart as aforesaid, the matter shall be 
submitted to two appraisers, one to be selected by the plaintiff and the 
other by the defendant, who shall determine whether such land and tene- 
ments exceed in value the sum of five thousand dollars. If the appraisers 
so chosen cannot agree they shall appoint a third person to decide between 
them. If they cannot agree in the choice of a third: person, he shall be 
named by the officer. 

(2144) Sec. 5. If the land selected as a homestead consist of a lot con- - 
taining twenty-five hundred square yards or less, and the appraisers shall 
certify to the officer that such Iot, together with the improvements thereon, 
exceeds in value the sum of five thousand dollars, the said officer may 
proceed to sell such excess or the whole at the option of the defendant in 
execution, in the manner provided in other cases for the sale of real pro- 
perty under execution. In case the excess only is sold, then such proceeds 
shall be applied to the satisfaction of the execution; and in case the whole 
amount of property is sold, five thousand dollars of the proceeds of such 
sale shall be paid to the defendant in execution, and the excess shall be- 
applied to the satisfaction of the execution; provided, that no bid shall be 
received for a less sum than five thousand dollars. 

(2145) Sro. 6. In any case where the land selected and claimed as a 
homestead shall exceed in extent twenty-five hundred square yards, if the 
appraisers be of opinion that*such land, together with the dwelling-house 
and its appurtenances, exceed in value the sum of five thousand dollars, 
they shall set apart a portion thereof, in a compact form, including the ~ 
dwelling-house if possible, as the homestead; such homestead shall be, as 
near as may be, of the value of five thousand dollars, and the said appraisers 
shall cause the same to be surveyed. The expenses of such survey shall 
be chargeable on the execution and collected thereon. 

(2146) Sxc. 7. After the survey shall have been made, the officer making 
the levy may sell the preperty levied upon agd not included in the survey, 
asin cases of other sales of real estate under execution; and in giving a 
deed for the same he may describe it according to his original levy, except- 
ing therefrom, by metes and bounds, according to the certificate of survey, 
the quantity set apart as aforesaid in this chapter. 

(2147) Suc. 8. Before proceeding to act, the appraisers mentioned in 
this act shall be sworn by the officer to do justice between the parties. Their - 
decision shall be delivered to the officer, shall be returned by him with the 
execution, and shall be conclusive between the parties, and for the protec- : 
tion of the officer against all liability. If the value of the real estate or 
personal property, as the case may be, do not exceed the amount made 
exempt by this chapter, the cost of the proceedings shall he paid by the 
plaintiff in execution; otherwise, by the defendant. 
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_ (2148) SEC. 9. The homestead and other property exempt from forced 
sale, upon the death of the head of the family, shall be set apart by the 
probate court for the benefit of the surviving wife and his own legitimate 
children, and in case of no surviving wife or his own legitimate children, 
for the next heirs at law; provided, ‘that the exemption of a homestead as 
povided in this chapter shall not extend to unmarried persons, except‘when 
they have charge of minor brothers or sisters, or both, or brothers’ or 
sisters’ minor children, or a mother, or unmarried sisters living in the 
house with them.. 

- (2149) Sec. 10. Nothing i in this chapter shall be so construed as exempt- 
ing any real or personal property from sales for taxes.. 

Exemption of Personal Property. t 

(3160) Sec. 11. The following property shall be exempt from levy and 
sale under any execution, or upon any other final process of a court: 

1. All spinning-wheels, weaving-looms, with the apparatus, and stoves 
put up and kept for use in any dwelling-house; 

2. A seat, pew, or slip occupied by such person or family i in any house 
or place of public, worship; 
- 3. All cemeteries, tombs and rights of burial, while in use as repositories 
of the dead; 

4, All arms and accouterments kept for use; all wearing apparel of 
every person or family; 

5. The library and school books of every individual and family, not ex- 


ceeding ‘one hundred and fifty dollars, and all family pictures; - 


6. To each householder, ten goats or sheep, with their fleeces, and the 
yarn or cloth manufactured from the same; two cows, five swine, and pro- 
visions and fuel for the comfortable subsistence of such householder and 
family for six months; | 

7. To each househólder, all household goods, furniture and AENEUS not 
exceeding in value six hundred dollars; 

8. The tools, implements, materials, stock, apparatus, team, vehicle, 
horses, harness or other things to enable any person to carry on the pro- - 
fession, trade, occupation or business in which he is wholly or principally 
engaged, not exceeding 1 in value six hundred dollars; 

9. One sewing machine and one musical instrument. 

10. A sufficient quantity of hay, grain, feed and roots for properly keep- 
- ing for three months the animals in the several subdivisions of this section 
exempted from execution, and any chattel mortgage, bill of sale, or other ` 
lien created on any part of the property above described, except such as is 
mentioned in the eighth’ subdivision of this section, shall be void, unless 
such mortgage, bill of sale, or lien, be signed by the wife of the party 
making such mortgage or lien (if he have one). 

(2151) Sec. 12. When a levy shall be made upon property of any class or 
species which is exempt by law from execution to a specified amount or 
value, the officer levying such execution may make an inventory of the ~ 
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whole of such property belonging to the person against whom the execution 
shall be. issued, and cause the same to be appraised at its cash value, by two 
disinterested freeholders of he county where the property may be, on oath, 
to be administered by him to such appraisers. 

(2152) Sec. 13. Upon such inventory and appraisal being completed, 
the defendant in execution, or his authorized agent, may select from such 
inventory an amount. of such property not exceeding, according to such 
appraisal, the amount or value exempted by law from execution; but if 
neither such defendant nor his agent shall appear and make such selection, 
the officer shall make the same for him. . f 

(2153) Sec. 14. The appraisers mentioned in the twelfth section of this 
chapter shall be entitled to fifty cents each for their services, and six cents 
per mile for traveling, in going only, for which the plaintiff in the execution 
shall be liable to them, and the amount of their travel and fees shall be 
collected upon the execution. 

(2154) Sec. 15. Whenever the defendant in an execution shall have 
cows, sheep, swine, or other animals or articles, some of which are exempt 
by law from sale on execution, and some of which are not so exempt, the 
officer may take all of such horses, cows, sheep, swine, or other animals or 
_ articles, into his possession, and the defendant or his authorized agent may, 

immediately, on being notified of the levy, select so many thereof as are 
exempt by law from execution; but if the defendant be absent, or neglect 
to make such selection on being notified, the officer shall make the selection 
for him. 

(2155) Sec. 16. All moneys paid to any defendant in an execution, or 
other final process of a court, under the provisions of section five of; this 
chapter, shall be exempt from any execution, order, decree, or other process 
issued from any court. l . l 
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CHAPTER XXXVIII. 


Of Attorneys and Counselors at Law. j 


i i 

(2156) Section 1. Any white male citizen of the age of twenty-one 
years, of good moral character, and who possesses the necessary qualifica- 
tions of learning and ability, shall be entitled to admission as attorney and 
counselor in all the courts of this Territory by the supreme court. 

(2157) Sec. 2. Every applicant for admission as attorney and counselor. 
shall produce satisfactory testimonials of good moral character, and undergo 
a strict examination in open court as to his qualifications by one of the 
judges of the supreme court of this Territory. 

(2158) Sec. 3. If upon examination he be found duly qualified, the 
court shall admit him as attorney and counselor in all the couris of this 
Territory, and shall direct an order to be entered to that effect upon its 
records, and that a certificaté of such record be given to him by the clerk of 
the court, which certificate shall be his license. 

(2159) Suc. 4. The district courts of this Territory are authorized to 
admit ‘as attorneys and counsclors, in their respective courts, any white 
male citizen of the age of twenty-one years and of good moral character, 
who possesses the requisite qualifications, and similar testimonials and like 
‘examination as are required by the preceding section for the admission by. 
the supreme court, and may direct their clerks to give a certificate of such 
admission, which certificate shall be his license to practice in all district and 
inferior courts in this Territory. * 

(2160) Sec. 5. -Every person on his admission shall take an oath or 
affirmation to support the constitution of the United States and of the Ter- 
ritory, and to discharge the duties of attorney and counselor to the best of 
his knowledge and ability. A certificate of such oath or affirmation shall 
be indorsed on the license. 

(2161) Sec. 6. The examination may be dispensed with in the case of a 
person who has been admitted attorney and counselor in the highest courts 
of a sister State; his affidavit of such admission, or his license showing the 
same, shall be deemed sufficient to entitle him to admission. l 

(2162) Src. 7. Each clerk shall keep a roll of attorneys and counselors of 
the court of which he is clerk, which shall be a record of the court. 

(2163) Sec. 8. If any person shall practice law in any court except a jus- 
tice’s or recorder’s court without having received a license as attorney and 
counselor, he shall be deemed guilty of a contempt of court, and punished 
as in other cases of contempt. 

` (2164) Sec. 9. An attorney and counselor shall have authority: Ist. ‘Jo 
bind his chent in any of the steps of an action or proceeding by his agree- 
ment filed with the clerk or entered upon the minutes of the court, and not 
otherwise. 2d. To receive money claimed by his client in an action or pro- 
ceeding, during the pendency thereof, or within one ‘year after judgment; 
~ +s amended by act of 1865. 
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and upon the payment thereof, and not otherwise, to discharge the claim or 
acknowledge satisfaction of the judgment. 

(2165) Src. 10. The attorney in an action or special proceeding may be 
changed at any time before judgment or final determination, as follows: 
lst. Upon his own consent filed with the clerk, or entered upon the min- 
utes. 2d. Upon the order of the court or judge thereof où the ap puoenon 
of the client. 

(2166) Sec. 11. When an attorney is changed as provided in the last sec- 
tion, written notice of the change and of the substitution of a new attor- 
ney, or of the appearance of the party in person, shall be given to the 
adverse party; until then he shall be bound to recognize the former 
attorney. l 

(2167) Sxc. 12. When an attorney dies, or is removed or suspended, or 
ceases to act as such, a party to an action for whom he was acting as attor- 
ney shall, before any further proceeding be had against him, be required by 
the adverse party by written notice to appoint another BUECTney. or to appear 
in person. 

(2168) Sec. 13. An attorney and:counselor may be removed or suspended. 
by the supreme court or district court, and. by no other court in the Terri- 
tory, for either of the following causes arising after his admission to prac- 
tice: 1st. Upon his being convicted of felony or misdemeanor, involving 
moral turpitude, in either of which cases the record of his conviction shall 
be conclusive evidence. | 2d. For willful disobedience or violation of the 
order of a court requiring him to do or forbear an act connected with or in 
the course of his profession. ---- 

(2169) Sec. 14. In case of the conviction of an attorney or counselor of 
a felony or misdemeanor, involving moral turpitude, the clerk of the court 
in which the conviction was had shall, within thirty'days thereafter, trans- 
mit to the supreme court a certified copy of the record of conviction. * 

(2170) Suc. 15. The proceedings to remove or suspend an attorney and 
counselor, under the first subdivision of section thirteenth, shall be taken 
by the court, on the. record, on the receipt of the certified copy of the 
record of conviction; the proceedings under the second subdivision of sec- 
tion thirteenth may be taken by the court for matters within its knowledge, 
or may be taken upon the information of another. 

(2171) Sec. 16. If the proceedings be upon the information of another, 
the accusation shall be in writing, and shall be presented to the court. 

(2172) Sec. 17. The accusation shall state the matters charged, and shall 
be verified by the oath of the person making it, or some other person, to 
the effect that the charges therein contained are true. 

(#173) Suc. 18. After receiving the accusation the court shall, if in its 
opinion the case require it, make an order requiring the accused to appear 
and answer the accusation at a specified time, in the same or subsequent 
term, and shall cause a copy of the order and of the accusation to be 
served upon the accused, within a prescribed time, before the day appointed 
in the order. 

- 24 
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(2174) SEC. 19. ‘Che accused must appear, at the time appointed in the 
order, and answer the accusation, unless, for sufficient cause, the court 
assign another day for that purpose; if he do not appear, the court may 
proceed | and determine the accusation in his absence. 

(2175) Szo. 20. The accused may answer to the accusation either by ob- 
jecting to the sufficiency or by denying its truth. 

(21 76) Src. 21., If he object to the sufficiency . of the accusation, the 
objection shall be i in writing, but need not be in any specific form; it being 
sufficient if it present intelligibly the grounds of the objection. If he 
deny the truth of the accusation, the denial may be oral, and without oath, 
and shall be entered upon the minutes. 

(2177) Sxc. 22. If an objection to the sufficiency of the accusation be 
not sustained, the accused shall answer forthwith. 

(2178) Suc. 23. If the accused plead guilty, or refuse to answer the ac- 
cusation, the court shall proceed to judgment of removal or suspension. 
If he deny the matters charged, the court shall immediately, or at such 
time as it may appoint, proceed to try the accusation. 

(2179) Sec. 24. The court may, in its discretion, order a reference to a 
committee to take depositions in the matter, and to report to the court be- 
fore proceeding to try the accusation. 

(2180). Sec. 25: Upon ‘conviction, in cases arising under the first subdi- 
vision of section thirteenth, the judgment of the court shall be that the 
name of the party be stricken from the roll of attorneys and counselors 
of the court, and he be precluded from practicing as such attorney or 
counselor in all the courts of this Territory; and, upon conviction, in cases 
under the second subdivision of section thirteenth, the judgment of the 
court may be according to the gravity of the offense charged—deprivation 
of the right to practice as attorneys or counselors in the courts of this Ter- 
ritory permanently or for a limited period. 

(2181) Sec. 26. Every person admitted to practice as an attorney and 
counselor at law in the Supreme Court of this Territory shall, at the time 
of his admission, pay the clerk of the said court the sum of twenty dollars, 
which shall be appropriated, under the direction of the court, to the pur- 
chase of law books for the Territorial law library.* 
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. "4 [Approved January 2%, 1871.] 

(2182) SEOTION 1. Attorneys admitted to the Supreme Court shall pay 
to the clerk the sum of one dollar each, which shall be all the fees allowed 
and charged for the admission of such attorneys, and for placing their 
names upon the roll of attorneys of the Territory. 

(2183) Szo. 2. All acts in conflict with the provisions of this act are 
hereby. repealed. 

Sec. 3.° This act shall be in force from the date of its approval.’ 

Ag amended by act of 1865. 
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CHAPTER XXXIX. 
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To provide for the appointment of Commissioners of Deeds for other 

States and Territories, and to repeal Chapter Thirty-Nine oe the Howell 
Code.* 


[Approved February 18, 1871.] 


(2184) Section 1. That the governor is hereby authorized to name; ap- 
point and commission one or more commissioners in each of the other 
States or Territories of the United States, or in the District of Columbia, 
as he may deem expedient, which commissioners shall continue in office for 
the term of four years, unless sooner removed by the governor; provided, 
that the term of all commissioners now in office shall expire on the 31st day 
of December, A. D. 1871. Said commissioners shall have authority to 
take acknowledgment and proof of the execution of any deed, mortgage or 
other conveyance of any land, tenements or hereditaments, lying and being 
in this Territory, and proof of heirship to property, any contract, letter of 
attorney or other writing under seal, to be used, and recorded in this Terri- 
tory, and such sek nowledunient or proof, taken or made in the manner di- 
rected. by the laws of this Territory, and certified by any one of said com- 
missioners before whom the same be taken or made, under his seal, which 
certificate shall be indorsed ‘on said deed or instrument aforesaid, shall 
have the same force and. efféct, and be as good and valid in law for all pur- ` 
poses. as if the same had been taken or made before any officer authorized 
to take such acknowledgment residing in this Territory. 
¢ (2185) Sec 2. Every commissioner appointed by virtue of this act shall 
have full power and authority to administer an oath or affirmation to any 
person who shall be willing and desirous, to make such oath or affirmation 
before him, and such affidavit or affirmation made before such commis- 
sioner shall and is hereby declared to be as good and effectual, to all intents 
and purposes, as if taken by any officer authorized to administer oaths resi- 
dent in this Territory; provided, that willful and false swearing in taking— 
any such oath or affirmation would, by the laws of the State wherein the 
same shall be-made, be deemed a perjury.. 

(2186) SEC. 3: Every commissioner appointed as aforesaid, before he 
shall proceed to perform any duty under and by ‘virtue of this chapter, shall 
take and subscribe an oath or affirmation before any officer authorized by 
law to administer oaths in the city or county in which such commissioner 
shall reside, to well and faithfully execute and perform all the duties. of 
such commissioner, under and by virtue of the laws of this Territory, 
which oath or affirmation cae be filed in the office of the Secretary of this. 
Terr itory. 

(2187) Sxc. 4. It shall be the duty. of the Seeretary of the Territory to 
accompany each commission with a copy of this act and a blank oath of 
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office, ta be properly executed and returned to him by the person appointed; 
and he shall`àlso, before the 31st day of December, 1871, inform by letter 
each of the commissioners now in office of the date of the termination of 
their said office, in accordance with the provisions of this act, and the Sec- 
retary of the Territory shall be entitled to receive a compensation of ten 
dollars from each person hereafter appointed and commissioned in accord- 
ance with the provisions of this act. 

(2188) SEC. 2 rept thirty-nine of the ‘‘ Howell Code” is hereby re- 
pealed. | 

SEC. 6. This act to take effect from nd after its parage: 


CHAPTER XL. 
| - Of Notaries Public. 


(2189) SECTION 1. The governor may appoint one or more notaries pub- 
lic in each county, who shall hold their office for four years respectively, 
unless sooner removed by the governor. Whenever the governor shall ap- 
point a notary public, the secretary of the Territory shall transmit the 
commission of the person so appointed to the county recorder of the county — 
for which such notary was appointed, and the county recorder on receiving 
such commission shall give notice thereof to the person so appointed.* 

(2190) SEc. 2. The person so appointed, before entering upon the duties 
of his office, and within twenty days after receiving notice of his appoint- 
ment, shall appear before some officer authorized by law to administer 
oaths, and take and subscribe the oath prescribed by law, and shall trans-:. 
mit the same to said recorder, who shall file the same in‘ his office. *’ 

(2191) Src. 3. Each notary public shall also, before entering upon the 
duties of his office, and within the time limited for filing his official oath, 
give a bond to this Territory, with one or more sureties, to“be approved by 
said recorder, in the penal sum of one thousand dollars, conditioned that 
such notary shall duly and faithfully discharge the duties of his office, and - 
shall file the same with said recorder.* 

(2192) SEC. 4. Upon filing the official oath and bond as required by the 
two next preceding sections, the recorder shall deliver to the person so ap- 
pointed the commission received by him for such person, and- shall there- 
upon give notice to the secretary of the Territory of the filing of such oath . 
and bond, and of the time of filing the same.* 

(2193) SEc. 5. Notaries public shall have authority to take the proof and 
acknowledgments of deeds, to administer the oaths and take affidavits in 
any matter or cause pending, or to be commenced or moved in any court 
of this Territory; to demand acceptance of foreign and inland bills of. ex- 
change, and of promissory notes, and to protest the same for non-accept- 
ance or non-payment, as the case may require; and to exercise such other. 


*As amended by act of 1867. 
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powers and duties'as by the law of nations, and according to commercial 
usage, or by-the laws of any other State, government or country, may be 
performed by notaries public. 

(2194) Sec. 6. In all the courts of this Territory the certificate of a 
notary public under his hand and seal of office, of official acts done by him 
as such notary, shall be received as presumptive evidence of the facts con- 
tained in such certificate; but such certificate shall not be evidence of 
notice of non-acceptance or non-payment in any case in which a defendant 
shall annex to his plea or defense an affidavit denying the fact of having 
received such notice. 

(2195) SEC. 7. Whenever the office of any notary public shall become 
vacant, the records of such notary, and all papers relating to his office, 
shall be deposited in the office of the county recorder of the proper county, 
and any notary who, on his resignation or removal from office, shall negléct — 
for the space of three months to deposit such records and papers, and any | 
executor or administrator of any deceased notary public, who shall neglect 
for the space of three months after his appointment /to deposit with said 
recorder all such records and papers as shall come to his hands, shall forfeit 
and pay a sum ‘not less than fifty dollars nor more than five hundred 
dollars. * 

(2196) Src. 8. If any person n shall knowingly destroy, deface or conceal 
any records or papers belonging to the office of a notary public, he shall 
forfeit and pay a sum not exceeding five hundred dollars, and such persons 
shall also be liable to an action for damages at the suit of the party injured. 

(2197) Sc. 9. The county recorder of each county shall receive and 
safely keep all records and papers of notaries public directed to be deposited 
in his office; and shall give certified copies of such papers and records when 
required, and for such copies he shall receive the same fees as are by law 
allowed to notaries public; and such copies so given by said recorder shall 
be as valid and effectual as if given by a notary public.* l 

(2198) SEc. 10. Notaries public shall reside in the county for which they 
are appointed, but they may act as such notaries in any part of this Terri- 
tory, and they shall receive for their services such fees as are provided by 
law. 


An Act authorizing Certain Officers to exercise the powers of Notaries Public. 


[Approved November 9, 1984.) 


(2199) Section 1. That the attorney-general and the secretary of the 
Territory be and they are hereby authorized to exercise, in any part of this 
Territory, all of the powers of notaries publi@ in taking acknowledgments 
of deeds, powers of attorney, and other papers, and administering oaths. 

Sec. 2. This act shall take effect and be in force from and after ita 
passage. 


*As amended by act of 1867. 
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l CHAPTER XLI. 
Of Habeas Corpus. 


(2200) SECTION- 1. Every person unlawfully committed, detained, con- 
fined or restrained of his liberty, under any pretense whatever, may prose- 
cute a writ of kabeas corpus to inquire into the cause of such imprisonment 
or restraint. me 

(2201) SEO. 2. Application for such writ shall be made by petition, signed 
either by the party for whose relief it is intended, or by some person in 
his behalf, and shall specify: 1st. That the person in whose behalf the writ 
is applied for is imprisoned or restrained of his liberty; the officer or person 
by whom he is so confined or restrained; and the place where,—naming all 
the parties, if they are known, or describing them if they are not known. 
2d. If the imprisonment be alleged to be illegal, the petition must also 
state in what the alleged illegality consists. 3d. The petition must be ver- 
ified by the oath or affirmation of the party making the application. 

(2202) SEC. 3. Such writ of habeas corpus may be granted by the Supreme 
court, or any judge thereof, or any district court in term’time, or by any 
judge of such cotirts at any time, whether in term or vacation. 

(2203) Sc. 4. Any court or judge empowered to grant any writ applied 
for under this chapter, to whom such petition might be presented, if it 
appear that mie writ ought to issue, shall grant the same without delay. 

(2204) Sec. 5. Such writ shall be directed to the officer or party having 
such person in custody or under restraint, commanding him to have the 
body of such person so imprisoned. or detained, as it is alleged by petition 
before the court or judge, as the case may be, at such time as the court or 
judge shall direct, specifying in such writ the place where the petition will 
be heard, to do and receive what shall then and there be considered con- 
cerning such person, together with the time and cause of his detention, and 
have then there such writ. $ 

(2205) Sec. 6. If such writ be directed to the sheriff or other ministerial 
officer of the court out of which said writ is issued, it shall be delivered by 
the clerk to such officer without delay, as other writs are delivered for 
service. 

(2206) Sec. 7. Lf such writ be directed to any officer or person other than 
is specified in the last preceding section, the same shall be delivered to the 
sheriff or his deputy, or the coroner, as the case may require, and shall be 
by him served upon such officer or person, by delivering the, same to him 
without delay. 

(2207) Suc. 8. If the officer or person to whom such writ is directed can- 
not be found, or shall refuse admittance to the officer or person serving or 
delivering such writ, the same may be served or delivered by leaving it at 
the residence of the officer or person to whom it is directed, or by affixing 
the same on some conspicuous place on the outside either of his dwelling 
house or of the pee where the party is confined or under restraint. 
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(2208) Suc. 9. If the officer or person to whom such writ is directed re- 
fuse, after due service as aforesaid, to obey the same, it shall be the duty 
of the court or judge, upon affidavit, to issue an attachment against such 
person, diretted to the sheriff or coroner, as the case may require, com- 
manding him forthwith to apprehend such person, and bring him immedi- 
ately before such court or judge; and, upon. being so brought, he shall be 
committed to the jail of the county until he make due return to such writ, 
or be otherwise legally discharged. h 

(2209) Sec. 10. The officer upon whom such writ shall be duly served 

shall state in his return, plainly and unequivocally: 1st. Whether he have 
or have not the party in his custody or under his power or restraint; 2d. If 
he have the party in his custody or power or under his restraint, he shall 
state the authority and cause of such imprisonment or restraint, setting 
forth the same at large; 3d. If the party be restrained by virtue of any writ, 
' warrant, or other written authority, a copy thereof shall be annexed to the 
return, and the original ‘shall be produced and exhibited to the court or 
judge on the hearing of such return; 4th. If the officer or person upon 
whom such writ shall have been served shall have had the party in his power 
or custody, or under his restraint, any time prior or subsequent to the date 
of the writ of habeas corpus, but such officer or person has transferred such 
custody or restraint to another, the return shall state particularly at what 
time and place, for what cause, and by what authority such transfer took 
place; 5th. The return must be signed by the person making the same, 
and, except when such person shall be a sworn public officer and shall make 
such return in his official capacity, it shall be verifled by his oath or affirma- 
tion. 

(2210) Sec. 11. If the writ of habeas corpus be served, the person or. 
officer to whom the same is directed shall also bring the body of the party 
in his custody or under his restraint, according to the command of the writ, 
except in the cases specified in the next two sections. _ . 

(2211) Sec. 12. Whenever, from sickness or infirmity of the person di- 
rected to be produced by any writ of habeas corpus, such person cannot, 
without danger, be brought before the court or judge, the officer or person 
in whose custody or power he is may state that fact-in his return to the 
writ, verifying the same by affidavit. 

(2212) Suc. 13. If the court or judge be satisfied of the truth of such 
allegation of sickness or infirmity, and the return to the writ is otherwise 
sufficient, such court or judge may proceed to decide on such return, and 
to dispose of the matter as if such party had been produced on the writ, or 
the hearing thereof may be adjourned until such party can be produced. _ 

(2213) Sec. 14. The court or judge hefore whom a writ of habeas corpus 
shall be returned shall, immediately after the return thereof, proceed to _ 
hear and examine the return, and such other matters as may be properly 
submitted to their hearing and consideration. 

(2214) Suc. 15. The party brought before the court or judge, on the 
return of the writ, may deny or controvert any of the material facts or mat- 
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ters set forth in the return, or except to the sufficiency thereof, or allege 
any fact“to show either that his imprisonment or detention is unlawful or 
that he is entitled to his discharge. i 

(2215) Sec. 16. Such court or judge shall thereupon ET in a sum- 
mary way, to hear such allegation and proof as may be produced against 
such imprisonment or detention, or in favor of the same, and to dispose of 
such party as the justice of the case may require. 

(2216) SEC. 17. Suchcourt or judge shall have full power and authority . 
to’require and compel the attendance of witnesses by process of subpoena 
and attachment; and to do and perform all other acts and things necessary 
to a full and fair hearing and determination of the case. 

(2217) Sec: 18. If no legal cause be shown for such imprisonment or re- 
straint, or for the continuation thereof, such court or judge shall discharge 
such party from the custody or restraint under which he is held. 

(2218) Sec. 19. It shall be the duty of such court or judge, if the time 
during,which such party may be legally detained in custody has not expired, 
` to remand such party, if it shall appear that he is detained in custody: 
First. By virtue of process issued by any court or judge of the- United 
States, in a case where such court or judge has exclusive jurisdiction; or, 
Second, By virtue of the final judgment or decree of any competent court 
of criminal jurisdiction, or of any process issued upon such judgment or 
decree. 

(2219) SEC. 20. If it appear, on the return of the writ of habeas corpus, 
that the prisoner is in custody by virtue of process from any. court of this 
Territory, or judge or officer thereof, such prisoner may be discharged in 
any one of the following cases, subject, however, to the restrictions of the 
last preceding section: First. When the jurisdiction of such court or officer 
has beea exceeded. Second. When the imprisonment was at first lawful, 
yet by some. act, omission or event which has taken place afterward, the 
party has become entitled to be discharged. Third. When the process is 
defective in some matter of substance required by law, rendering such pro- 
cess void. Fourth. When the process, though proper in form, has been 
issued in a case not allowed by law. Fifth. When the person having the 
custody of the prisoner is not the person allowed by law to detain him. 
Sixth. Where the process is not authorized by any judgment, order or de- 
cree of any court, nor by any provision of law. Seventh. Where a party 
_ hasbeen committed on a criminal charge without reasonable or probable 
cause. 

(2220) SEC. 21. If any person be committed to prison, or be in custody 
of any officer on any criminal charge, by virtue of any warrant or commit- 
ment of a justice of the peace, such person shall not be discharged from 
such imprisonment or custody on the ground of any mere defect of form in 
such warrant or commitment. 

(2221) Suc. 22. If it shall appear to the court or judge, by affidavit, or 
upon hearing of the matter, or otherwise, or upon the inspection of the 
piacer or warrant of commitment, and such other papera in the proceed- 
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ings as may be shown to such court or judge, that the party is guilty of a 
criminal offense, or ought not to be discharged, such gourt or judge, al- 
though the charge be defectively or unsubstantially set forth in such pro- 
cess or warrant of commitment, shall cause the complainant, or other neces- 
sary witnesses, to be subpoenaed to attend at such time as shall be ordered, 
to testify before such court or judge; and upon the examination he shall 
discharge such prisoner, let him to bail if the offense be bailable, or recom- 
mit him to custody, as may be just and legal. é 
(2222) Suc. 23. Whenever any person may be imprisoned or detained in 
custody on any criminal charge for want of bail, such person shall be en- 
titled to a writ of habeas corpus for the purpose of giving bail, upon aver- 
ring that fact in his petition, without alleging that he is illegally confined. 


(2223) Sc. 24. Any judge before whom any'person who has been com- — 


mitted on a criminal charge may be brought on a writ of habeas corpus, 
if the same be bailable, may take a recognizance from such person as in 
other cases, and shall file the same in the proper court without delay.’ 

. (2224) Suc. 25. If any party brought before the court or judge, on the 
return of the writ, be not entitled, to his discharge, and be not bailed, 
where such bail is allowable, such court or judge shall remand him to the 
custody or place him under the restraint from which he was taken, if the 
person under whose custody or restraint he was be legally entitled thereto. 


(2225) SEC. 26. In cases where any party is held under illegal restraint 
or custody, or any other person is entitled to the restraint or custody of 
‘such party, such judge or court may order such party to be committed to 
the restraint or custody of such person as is by law entitled thereto. ' 

(2226) Suc. 27. Until judgment be given on the return, the court or 
judge, before whom any party may be brought on such writ, may commit 
him or her to the custody of the sheriff of the county; or place him or her 
in such care, or under such custody, as his or her age or circumstances 
may require. l 

(2227) Suc. 28. No writ of habeas corpus shall be dissolved for defect of 
form, if it sufficiently appear therefrom in whose custody or under whose 
restraint the party imprisoned or restrained is, the officer or person detain- 
ing him, and the court or judge before whom he is to be brought. 


(2228) Suc. 29. No person who has been discharged by order of the - 


court or judge upon a habeas corpus, issued pursuant to the provisions of 
this chapter, shall be again imprisoned, restrained or kept in: custody for 
the same cause, except in the following cases: 

lst. If he shall have been. discharged from custody on a criminal charge, 
and be afterward committed for the same offense by legal order or process. 

ad. If, after a discharge for defect of proof, or for any defect in process, 
warrant or commitment in a criminal case, the prisoner be again arrested 
on sufficient proof, and committed by legal process for the same offense.* 

(2229) Sec. 30. Whenever it shall appear, by satisfactory proof or affida- 
vit, to any court or judge authorized to grant.a writ of habeas corpus, that 


*As amended by act of 1865, ° 
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any one is illegally held in custody, confinement or restraint, and that there 
is good reason to believe that such person will be carried out of the juris- 
diction of such court or judge before whom the application is made, or 
will suffer some irreparable injury before compliance with a writ of habeas 
corpus can be enforced, such court or judge may cause a warrant to be 
issued reciting the facts, and. directed to the sheriff, coroner or constable of 
the county, commanding such officer to take such person thus held in 
custody, confinement or restraint, and forthwith bring him or her before 
such court or judge, to be dealt with according to law. 

(2230) Suc. 31. Such court or judge may also, if the same be deemed 
necessary, insert in such warrant a command for the apprehension of the 
person charged with such illegal detention and restraint. 

(2231) Src. 32. The officer to whom any such warrant is delivered shall 
execute the same by bringing the person or persons therein named before 
the court or: Judge who may have directed the issuing of such warrant. 

(2282) SEc. 33. The person alleged to have such party under illegal con- 
finement or restraint may make return to such warrant as in case of a writ 
of habeas corpus, and the same may be denied, and like allegations, proofs 
and trial shall be thereon had as upon a return to a writ of habeas corpus. 

(2233) Sec. 34. If such party be held under illegal restraint or custody, 
he or she shall be discharged; and if not, he or she shall be restored to the 
care or custody of the person entitled thereto, or left at liberty, as the case 
may require. 

(2234) SEG. 35. Any writ or process authorized by this chapter may be 
issued and served on the first day of the week, commonly called Sunday. 

(2235) Sxc. 36. All writs, warrants, processes, and subpoenas, authorized 
by the provisions of this chapter, shall be issued by the clerk of the court, 
and, except subpoenas, sealed with the seal of stich court, and shall be 
served and returned forthwith, unless the court or judge shall specify a 
particular time for any such return. 

(2236) Sec. 37. All such writs and processes, when issued by order of a 
judge, shall be returned before him, and shall be there heard and deter- 
mined. | > 

(2237 Sec. 38. If any judge, after a proper application is made, shall 
refuse to grant an order for a writ of habeas corpus, or if the officer or per- 
son to whom such writ may be directed shall refuse obedience to the com- 
mand thereof, he shall forfeit and pay to the person aggrieved a sum not 
exceeding five thousand dollars, to be recovered a an action of debt, in 
any court having cognizance thereof. 

(2238) Sec. 39. Any one having in his custody o or under his restraint and 
power any person for whose relief a writ of habeas corpus shall have been 
duly issued, pursuant to the provisions of this chapter—who, with the in- 
tent to elude the service of such writ or to avoid the effect thereof, shall . 
transfer such person to the custody of another, or shall place him or her 
under the power or control of another, or shall conceal or exchange the 
place of his or her confinement or restraint, or shall remove him or her 
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without the jurisdiction-of such court or judge—shall be deemed guilty`of 
a misdemeanor, and fined in a sum not exceeding five thousand dollars. 

(2239) Src. 40. Every person who shall knowingly aid or assist in the 
commission of any offense specified in the last preceding section shall be 
deemed guilty of a misdemeanor and punished as in the last preceding sec- 
tion mentioned. 

(2240) SEC..41. Every person convicted of any offense under the ‘pro- 
visions of the last preceding sections, in addition to the punishment there- 
in mentioned, may be also imprisoned in the county jail for a term not ex- 
ceeding two years. 

(2241) Suc. 42. Every writ of habeas corpus issued under the provisions 
of this chapter for the purpose of inquiring into the cause of any imprison- 
ment or restraint shall be substantially in the following form: 

“In the name of the Territory of Arizona—To the sheriff of the county 
of (or to ‘A. B.’):—We command ‘you that you have the body of C. 
D., by you imprisoned and detained, as it is said, together with the time 
and cause of such imprisonment and detention, by whatsoever name the 
said C. D. shall be called or charged, before our justices of our supreme 
court (or before ‘E. F., one of the justices of our supreme court,’ or as 
the case may be), at, ete., on, etc. (or immediately after the receipt of this 
writ’), to do, and receive what shall then and there be considered concern-— 
ing the said C. D. 

“And have you then there this writ. 

‘< Witness, etc.” z 

(2242) Suc. 43. Such writ of habeas corpus shall not be disobeyed for 
any defect of form, but it shall be sufficient— 

1. If the person having the custody of the prisoner i designated either 
by his name of office, if he have any, or by his own name; or, if both such 
names be unknown and uncertain, he may be described by an assumed ap- 
pellation; and any one who may be served with the writ shall be deemed 
the person to whom it is directed, although it may be directed to him by a 
wrong name or description, or to another person. 

2. If the person imprisoned or restrained, or who is directed to be pro- 
duced, be designated by name—or, if his name be uncertain or unknown— 
if he be described in any other way, so as to designate the person intended. 

(2243) SEC. 44. Whenever, by authority of the constitution and laws of- 
the United States, the privilege of the writ of habeas corpus: is limited or 
suspended in certain specified cases, the petition for such writ, during such 
limitation or suspension, shall, in addition to what is required in section 
two of this chapter, contain a further statement—showing that the person 
89 detained, confined or restrained of his ‘liberty is not prohibited by such 
authority of the constitution or laws of the United States from applying 
for such writ at the time when such application is made. l 

(2244) SEc. 45. In case of the absence, disability or interest of any judge 
authorized to act by this chapter—or there be no such judge or court in the 
county at the time such application is made—the judge of probate of the 
proper county is hereby authorized to.issue such writ of habeas corpus, and ` 
to proceed thereon in 4ll respects as provided in thie chapter. 
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CHAPTER XLII. 
~ Of Conveyances. 


(2245) SECTION 1. Conveyances of lands, or of any estate or intérest 
therein, may be made by deed, signed by the person from whom the estate 
or interest į is intended to pass, being of lawful age, or by his lawful agent 
or attor ney, and acknowledged or proved and recorded as hereinafter di- 
rected.’ 

(2246) Src. 2. A husband and wife may, by their joint deed, convey the 
real estate of the wife in like manner as she might do by her separate deed 
if she were unmarried. 

_ (2247) Sec. 3. Every conveyance in writing whereby any real estate is 
conveyed or may be. affected,- shall be acknowledged, or proved and certi- 
fied, in the manner hereinafter provided. 

(2248) Src. 4. The proof or acknowledgement of every conveyance af- 
fecting any real estate shall be taken by some one of the following officers: 
Ist. If acknowledged or proved within this Territory, by some judge or 
clerk of a court having a seal, or some notary public or justice of the peace 
of the ‘proper county; 2d. If acknowledged or proved without this Terri- 
tory, and within the United States, by some judge or clerk of any court of 
the United States, or of any state or Territory having a seal, or by any com- 
missioner appointed by the governor of this Territory for that purpose; 3d. 
If acknowledged or proved without the United States, by some judge or 
clerk of any court of any state, kingdom or empire having a seal, or by any 
notary public therein, or by any minister, commissioner or consul of the 
United States appointed to reside therein. 

(2249) Sec. 5. Every officer shall take the proof or neviden of 
any conveyance affecting any real estate, shall grant a certificate thereof, 
and cause stich certificate to be indorsed or annexed to such conveyance; 
such certificate shall be: Ist. When granted by any judge or clerk,. under 
the hand of such judge or clerk; 2d. When granted by an officer who has. 
a seal of office, under the hand and official seal of such officer. 

(2250) Sec. 6. No acknowledgement of any conveyance whereby any real 
estate is conveyed or may be affected, shall be taken, unless the person 
offering to make such acknowledgement shall be personally known to the 
officer: taking the same, to be the person whose name is subscribed to such 
conveyance as a party thereto, or shall be proved to be such by the oath or 
affirmation of a credible witness. 

(2251) Src. 7. The certificate of such acknowledgement shall state the 
fact of acknowledgement, and that the person making the same was per- 
sonally known to the officer granting the certificate to be the person whose 
name is subscribed to the conveyance as a party thereto, or was proved to 
be such by the oath or affirmation of a credible witness, whose name shall be 
inserted in the certificate. 
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(2252) Src. 8. Such certificate shall be S in the following 
form, te wit: “‘ Territory of Arizona, county of On this day 
of , A. D. , personally appeared before me, a ‘notary public (or 
, judge or “officer. as the case may be) in and for the said county, A. B., 
known to me to be the person described in, and who executed the forego- 
ing instrument, who acknowledged to me that he executed the same freely 
and voluntarily, and for the uses and purposes therein mentioned.” . 

(2253) SEC. 9. When the grantor is unknown to the court. or officer tak- 
ing the acknowledgement, the certificate may be in the following form, to 
wit:..‘* Territory of Arizona, county of * On this dayof~ , 
A. D. , personally appeared before me a notary public (or judge or 
officer as the case may be) in and for the said county, A. B., satisfactorily 
proved to me to be the person described -in, and who executed the 
within conveyance, by the oath of C. D., a competent and credible witness 
for that purpose, by me duly sworn, and he, the said A. B. , acknowleged 
that he executed the same freely ane pues for the uses and purposes 
therein mentioned. 

(2254) Suc. 10. The proof of the ion of any conveyance whereby 
any real estate is conveyed or may be affected shall be: Ist. By the testi- 
mony of a subscribing witness; or, 2d. When all the subscribing witnesses 
are dead, or cannot be had, by evidence of the handwriting of the party, 
and of at least one subseribing witness, given by a credible witness to-each 
signature. 

(2255) Sec. 11. No oe, by a subscribing witness shall be taken, unless 
such witness shall be personally-known to the officer taking the proof to be 
the person whose name is subscribed to the conveyance as a witness thereto, 
or shall be pr oved to be such by the oath or affirmation of a credible wit- 
ness. 

(2256) SEC. 12. No certificate of such proof shall be granted unless ae 
subscribing witness shall prove the person whose name is subscribed there- 
to as a party is the person described in, and who has executed the same; 
that such person executed the conveyance, and that such witness subscribed 
his name thereto as a witness thereof. 

(2257) SEC. 13. The certificate of such proof shall set forth the follow- 
ing matters: lgt. The fact that such subscribing witness was personally 
known to the officer granting the certificate to be the person whose name is 
subscribed to such convéyance as a witness thereto, or was proved to be 
such by oath or affirmation of a witness, whose name shall be inserted in 
the certificate. 2d: The proof given by such witness of the execution of 
such conveyance, and of the facts, that the person whose name is subscribed 
ia such conveyance as a party thereto is the person who executed the 
same, and that such witness pubeoribeg his name to such conveyance as a 
witness thereof. l 

(2258) Sec. 14. No proof by evidence of the handwriting of the party 
and of a subscribing witness shall be taken, unless the officer taking the 
same shall be satisfied that all the subscribing witnesses to such conveyances 
are dead, or cannot be hadito,prove the execution thereof. 
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(2259) Sec. 15. No certificate of any such proof shall be granted, unless 
a competent and credible witness shall state on oath or affirmation that -he 
personally knew the person whose name is subscribed thereto as a party, 
well knew his signature (stating his means of knowledge), and believes the’ 
name of the person subscribed thereto as a party was subscribed by such 
person; ‘nor unless a competent and credible witness shall in like manner 
state that he personally knew the person whose name is subscribed to such 
conveyance as-a witness, well knew his signature (stating his means of 
knowledge), and believes the name subscribed thereto as a witness Was . 
thereto subscribed by such person. 

(2260) Src. 16. Upon the application of any grantee in any conveyance 
required by this chapter to be recorded, or by any person claiming under 
suchigrantee, verified under the oath of the applicant; that any witness to 
such conveyance residing in the county where such application is made re- 
fuses to appear and testify touching the execution thereof, and that such 
conveyance cannot be proved without his evidence, any officer authorized to 
take the acknowledgment or proof of such conveyance may issue a subpoena 
requiring such witness to appear before such officer and testify touching the 
execution thereof. 

(2261) Suc. 17. Every person who, being Sre with a subpæna, shali, 
without reasonable excuse, refuse or neglect to appear, or, appearing, shall 
refuse to answer upon oath touching the matters aforesaid, shall be liable 
to the party injured in the sum of one hundred dollars, and for such 
damages as may be sustained by him on account of such neglect or refusal, . 
and may also be committed to prison by the judge of some court of record, 
there to remain without bail until he shall submit to answer upon oath as 
aforesaid; but no person shall be required to attend who resides out of the 
county in which the proof is to be taken, nor unless his reasonable expenses 
shall have been first tendered. to. him. 

(2262) Sec. 18. A certificate of the acknowledgment of any conveyance 
or of the proof of the execution thereof, as provided in this chapter, signed 
by the officer taking the same, and under the seal of the officer, shall entitle 
such conveyance, with the certificate or certificates as aforesaid, to be re- 
corded ‘in the office of the recorder of any county in this Territory. 

(2263) Sxc. 19. A married woman may convey any of her real estate by 
any conveyance thereof, executed and acknowledged by herself and her hus- 
band, and certified in the manner hereinafter provided, by the proper officer: 
taking the acknowledgment. 

(2264) Src. 20. No covenant expressed or implied in any such convey- 
ance shall bind such married woman or her heirs, except so far as may be 
necessary effectually to convey from such married woman and her heirs, all 
her rig hts and interest expressed to be conveyed in such conveyance. 

(2265) Suc. 21. Any officer authorized by this chapter to take the proof 
or acknowledgment of any conveyance, whereby any real estate is conveyed 
or may be affected, may take and certify the acknowledgment of a married 
woman to any such conveyance of real estate. Š 
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(2266) Srv. 22. No such acknowledgment shall be taken, unless such 
married woman shall be-personally known to the officer taking the same to 
be the person whose name is subscribed to such conveyance as a party 
thereto, or shall be proved to be such by a credible witness; nor unless such 
married woman shall be made acquainted with the contents of such con- 
veyance, and shall acknowledge on an examination, apart from and without 
the hearing of her husband, that she executed the same freely and volun- 
tarily, without fear or compulsion, or undue influence of her husband, and 
that she does not wish to retract the execution of the same. 

(2267) SEC. 23. The certificate shalt be in the form heretofore given, and 
shall set forth that such married woman was personally known to the officer 
granting the same to be the person whose name is subscribed to such con- 
veyance as a party thereto, or was proved to be such by a credible witness, 
whose name shall be inserted in the certificate; and that she was made 
acquainted with the contents of such conveyance, and acknowledged, on 
. examination apart from and without the hearing of her husband, that she 
executed the same freely and voluntarily, without fear or compulsion, or 
undue influence of her husband, and that she does not wish to retract the 
execution of the same. LEvery-certificate which substantially conforms to 
‘the requirements of this chapter shall be valid. 

(2268) Sec. 24. Every conveyance whereby any real estate is reyd. 
or may be affected, proved or acknowledged, and certified in the manner 
prescribed in this chapter, to operate as notice to third persons, shall bé re- 
corded in the office of the recorder of the county in which such real estate 
is situated, but shall be valid and binding between the parties thereto wath 
out such record. 

(2269) Suc. 25. Every such conveyance, certified and recorded in the 
manner prescribed in this chapter, shall, from the time of filing the same 
with the recorder for record, impart notice to all persons of the contents 
thereof, and all subsequent purchasers and mortgagees shall- be deemed to 
purchase with notice. 

(2270) Sec. 26. Every conveyance of real estate within this Territory, 
hereafter made, which shall not be recorded as provided in this chapter, 
shall be void as against any subsequent purchaser, in good faith and for a. 
valuable consideration, of the same real estate or any portion thereof, 
where his own conveyance shall be first duly recorded. 

(2271) SEC. 27. Every power of attorney, or other instrument in writing 
containing the power to convey any real estate as agent or attorney for the 
owner thereof, or to execute, as agent or attorney for another, -any convey- 
ance whereby any real estate is conveyed or may be affected, shall be 
acknowledged or proved, and certified and recorded as other conveyances 

whereby real estate is conveyed or affected are required to be acknowledged 
or proved, and certified and recorded. l 

(2272) SEC. 28. No such power of attorney or other instrument, certified 
and recorded in the manner prescribed in the preceding section, shall be - 
deemed to be revoked by any act of the party by whom it was executed, 
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until the instrument containing such revocation shall be deposited for re- 
cord in the same office in which the. instrument containing the power is 
recorded. 

(2273) Suc. 29. Every conveyance or other instrument, conveying or 
affecting real estate, which shall be acknowledged or proved and certified, 
as hereinafter prescribed, may, together with the certificate of acknowledg- 
ment or proof, be read in evidence without further proof. 


(2274) Sc. 30. When any such conveyance or instrument is acknowl- 
edged or proved, certified and recorded in the manner hereinafter pre- 
scribed, and it shall be shown to the court that such conveyance or instru- 
ment is lost, or not within the power of the party wishing to use the same, 
the record thereof, or the transcript of such record, certified by the re- 
corder under the seal of his office, may be read in evidence, without further 
proof. 

(2275) Suc. 31. Neither the certificate of the acknowledgment, nor of 

the proof of any such conveyance or instrament, nor the record, nor the 
transcript of the record of such conveyance or instrument, shall be con- 
clusive, but the same may be rebutted. 
(2276) Suc. 32. If the party contesting the proof of any such convey- 
ance or instrument shall make it appear that any such proof was taken 
upon the oath of an incompetent witness, neither such conveyance or in- 
strument, nor the record thereof, shall be received in evidence until estab- 
lished by other competent proof. 

(2277) Sec. 33. If any person shall convey any real estate, by convey- 
ance purporting to convey the same in fee-simple absolute, and shall not at 
the time of such conveyance have the legal estate in such real estate, but 
shail afterward acquire the same, the legal estate subsequently acquired 
shall immediately pass to the grantee, and such conveyance shall be valid 
as if such legal estate had been in the grantor at the time of the convey- 
ance. 

(2278) Sec. 34. Any person ‘claiming title to any real estate may, not- 
withstanding there may be an adverse possession thereof, sell and convey 
his interest therein in the same manner and with wes same effect as if he 
was in actual possession thereof. 

(2279) Suc. 35. The term “real estate,” as used in this chapter, shall be 
construed as co-extensive in meaning with lands, tenements, and heredita- 
ments. 

(2280) Src. 36. The term « conveyance,” as used in this chapter, shall 
be construed to embrace every instrument in writing by which any real 
_estate or interest in real estate is created, alieneg, mortgaged or assigned, 
except wills, leases for a term not exceeding one year, executory contracts 
for the sale or purchase of lands, and powers of attorney. 

(2281) Sec. 37. Any mortgage that has been or may hereafter be recorded. 
may be discharged by an entry in the margin of the record thereof, signed 
by the mortgagee or his personal representative or assignee, acknowledging 


the satisfaction of the mortgage, in the presence of the recorder or his 
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deputy, who shall subscribe the same as a witness, and such entry shall.have 
the same effect as a deed of release duly acknowledged and recorded. 

(2282) SEC. 38. Any mortgage shall also be discharged upon the record 
thereof by the recorder in whose custody it shall be, whenever there shall 
be presented to him a certificate executed by the mortgagee, his personal 
representative or assignee, acknowledged, or proved and certified as herein- 
before to entitle conveyances to be recorded, specifying that such mortgage 
has been paid, or otherwise satisfied and discharged. — 

(2283) Sec. 39. Every such certificate, and the proof or acknowledgment . 
thereof, shall be recorded at full length, and a reference shall be made to 
the book containing such record, in the minutes of the discharge of such 
mortgage, made by the recorder upon the record thereof. 

(2284) Sec. 40. If any mortgagee, or his personal representatives or 
assignee, as the case may be, after a full performance of the conditions of 
the mortgage, whether before or after a breach thereof, shall, for the space 
of seven days after being thereto requested, and after tender of his reasona- 
ble charges, refuse or neglect to execute and acknowledge a certificate of dis- 
charge or release thereof, he shall be liable to the mortgagor, his heirs or 
assigns, in the sum of one hundred dollars, and also for all actual damages 
occasioned by such neglect or refusal. - 

(2285) Sec. 41. All instruments in writing heretofore executed, convey- 
ing, or purporting to convey, any real estate within this Territory, without 
regard to their form, or the manner of executing the same, may be recorded 
by the recorder of the proper county in a separate book to be provided by 
him for that purpose, and, when so recorded, the record shall be evidence 
of the contents thereof, the same as is provided for conveyances executed 
in accordance with the provisions of this chapter. The provisions of sec- 
tion twenty-six shall not apply to the conveyances mentioned in this section, 
but the same shall have priority according to their respective dates, and not 
the date of their record, and shall be notice to all persons interested; pro- 
vided, that the instruments of conveyance in this section named shall be 
recorded within one year from the time this chapter takes effect as a-law. 

(2286) SEC. 42. Any deed executed by any sheriff, commissioner or other 
public officer, in any judicial proceedings, or by notice of any provision of 
law, upon being acknowledged by such sheriff, commissioner or other, pub- 
lic officer, may be recorded, and shall have the same force and effect. as if 
executed and acknowledged by any private person. "$ 

(2287) Sec. 43. Any person owning any real estate within this Territory, 
or interest therein, may, by deed, convey the same to his legitimate child 
or children, and natural child or children, or his child or children by adop- 
iion, and to the issue of such child or children during. their natural lives, 
whether such issue be begotten and born before the date of such conveyance. 
or afterward, and in such conveyance may inhibit the alienation of such 
estate during the natural lives of such child or children and of such issue. 
The estate so conveyed shall vest in the persons therein named or described, 
m accordance with the conditions of enh conveyance, and shall nôt be lia- ` 
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ble for any debts contracted or liabilities incurred by the grantor, after the 
date of such conveyance. 

( 2288) Sec. 44. All deeds or other conveyances heretofore recorded in 
the office of any probate court of this Territory, may be transcribed from 
the records of such court by the county recorder, and all records of convey- 
ance of lands within this Territory heretofore recorded in the Territory of 
New Mexico, or in the Republic of Mexico, upon being properly certified by 
the officer having charge of such records, may be recorded by the county 
recorder of the proper county. Such records shall’ be made in the book 
provided i in section forty-one of this chapter, and when so made shall have 
the same force and effect as other conveyances provided for in said section 
forty-one. 


| CHAPTER XLII. 
| Of Forcible Entry and Detainer. 


(2289) Section 1. No person shall make any entry into lands, tenements 
or other possessions, but in cases where entry is given by law; and in such 
cases he shall not enter with force, but only in a peaceable manner. 

(2290) Sec. 2. When any forcible entry shall be made, or when an entry 
shall be made in a peaceable manner, and the possession shall be unlawfully 
held by force, the person entitled to the premises may be restored to the 
possession thereof, in the manner hereinafter provided. 

(2291) Sexo. 3. The person entitled to the possession of the premises, his 
agent or attorney, may make complaint i in writing and on oath, and deliver 
the same to a district court commissioner, or a judge of the district court 
or judge of probate for the county, setting forth that the person complained 
of is in possession of the lands or tenements in question, describing them, 
and that he entered into the same. with force, or that he unlawfully holds 
the same by force, as the case may be. 

(2292) Src. 4. Upon receiving such complaint, the officer to whom the 
‘same is delivered shall issue his warrant, directed to the sheriff or any con- - 
stable of the same county, commanding him to apprehend the person named 
in such complaint, and to bring him forthwith before such officer to answer 
such complaint; or such officer may, at the option of the complainant, issue 
a summons against the defendant as hereinafter provided, in cases of tenants 
holding over after the expiration of their term, and the same proceedings l 
may be thereupon had as in case of a tenant holding over after the expira- 
tion of his lease. 

(2293) Src. 5. The sheriff or constable to whom- any such warrant shall 
be delivered shall execute the same by arresting the defendant and bringing 
him forthwith before the officer issuing such warrant, and shall thereupon 
notify the complaiñant of such arrest. 

(2294) Sec. 6. Upon the defendant being brought before such officer on 
such watrant, he may plead not guilty to the complaint, or if he neglect or 
refuse to plead thereto, such officer shall enter such plea for him. 
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(2295) Sec. 7. On such issue being joined, the officer issuing the war- 

rant shall possess all the power necessary for the tria} and determination 
thereof, and shall proceed to -hear and determine the same; and for that 
purpose may issue subpoenas for witnesses, and compel their attendance in 
like manner as justices of the peace are authorized to do in cases- within 
their jurisdiction. 
_ (2296) Sec. 8. If, before proceeding to the tr ial of such issue, either the 
complainant or the defendant shall request that the same be tried by a jury, 
such jury shall be seleċted and summoned, and the same proceedings shall 
be had in all respects as upon the trial of a cause by a jury in a justice’s court; 
except that the sheriff, if present, may perform the same duties in the 
selecting, summoning and keeping of the jury in such case as constables 
are authorized to perform in cases in justice’s courts, and the venire shall 
be directed to the sheriff or any constable of the county. -> 

(2297) Sec. 9. If such defendant shall be convicted upon a trial before 
such officer, or by the verdict of such jury, or upon a plea of guilty to: 
such complaint, the officer who issued the warrant shall thereupon enter a 
judgment that the complainant have restitution of the premises; and shall 
tax the costs and expenses of the complainant. 

(2298) Sec. 10. The court shall thereupon issue a precept commanding 
the sheriff or any constable of the county to cause the complainant to be 
restored and put into full possession of said premises; and shall also in the 
same precept, or in a separate execution, direct the costs and expenses so 
taxed to be levied and collected of the defendant, in the same ner as ~ 
costs are or may be collected on judgments before justices of the peace in 
personal actions. 

(2299) Sec. 11. If the complainant shall fail to prosecute his complaint, 
or if on such trial the defendant shall be found not guilty, judgment shall 
be rendered for the defendant for his costs, which shall be taxed and col- 
lected of the complainant in the same manner hereinbefore provided for 
the collection of costs in favor of ‘a complainant recovering.judgment. — 


Summary Proceedings to recover the Possession of Land in other Cases. 


(2300) Src. 12. The person entitled to any premises may recover posos: 
sion thereof in the manner hereinafter provided in the following cases: 

1. When any person shall hold over any lands or tenements after the 
time for which they are demised or let to him, or to the person under 
whom he holds, or contrary to the conditions or covenants of any lease or 
agreement under which he holds; 

2. When any rent shall have become due on any such lease or agreement, 
and the tenant or person in possession shall have neglected or refused for 
fourteen days after demand of the possession made in writing to deliver up. 
possession of the premises, or pay the rent so due; 

3. When any person shall continue in possession of any premises, sold by 
virtue of any mortgage or execution, after the expiration of fhe time 
limited by law for the redemption of such premises; 
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4. When any tenant at will or by sufferance shall hold over after the 
determination of his estate by a notice to quit, to be served ten days 
previously. 

(2301) Sec. 13. In the cases specified in the preceding section, the person 
entitled ‘to the possession of the premises, his agent or attorney, may make 
complaint, in writing and on oath, and deliver the same to a district court 
commissioner, or judge of the district court, or judge of probate for the 
county, setting forth that the person complained of is in possession of the 
lands or tenements in question, describing them, and that such person 
holds the same unlawfully and against the rights of the complainant. 

(2302) SEC. 14. Upon receiving such complaint, the officer to whom the 
- same is delivered shall issue a summons directed to the sheriff or any con- 
stable of the same county, commanding him to summon the defendant to 
be and appear before such officer at a time and place therein to be specified, 
not less than three nor more than six days from the issuing thereof, to 
answer such complaint. 

(2303) SEC. 15. The officer to whom such summons shall be delivered 
shall serve the same, at least two days before the return day thereof, by 
reading the same to the defendant, if to be found within the county, and 
-delivering to him a copy thereof, if required, or by leaving a true copy 
thereof, cer tified by him, at the usual place of abode of such defendant, 
with same person of suitable age, to whom he shall explain the contents 
thereof, 
> (2304) Sec. 16. Upon the return of such summons, if the same be re- 
turned duly served, and the defendant appear, such defendant may plead 
not guilty to the complaint; or if he neglect or refuse to plead thereto, 
such officer shall enter such plea for him, and such issue shall be tried and ' 
judgment shall be rendered, and the same proceedings shall be had thereon 
in all respects, and the costs shall be taxed and collected in the same man- 
ner, as in cases of forcible entry or detainer, and with the like effect. 

(2305) Sec. 17. If the defendant fail to appear on the return of such 
summons, and the same be returned duly served, the officer issuing such 
summons may, in his discretion, adjourn the hearing not more than six 
days from the return of such summons, and on the day to which the hear- 
ing shall be adjourned, if the defendant appear, the same proceedings shall 
be had as if he had appeared at the return of the summons. 

(2306) Sec. 18. If the defendant fail to appear on the return of the sum- 
mons, and there be no adjournment, or if the defendant fail to appear on 
the day to which the hearing may be adjourned, the officer shall note such - 
failure in the minutes of his proceedings, and proceed to hear the. com- 
plaint, and ta inquire into the truth thereof; and if such officer shall be 
satisfied that such complaint is true, and that the complainant is entitled 
to restitution of the premises, he shall render judgment accordingly, and `’ 
‘tax the costs for the complainant, and issue a writ of restitution and pro- 
cess for the collection of the costs as in other cases, and with the like effect. 

(23077 Src. 19. After an issue shall be joined: upon any complaint in 
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pursuance of the provisions of this chapter, the hearing may be adjourned, 
from time to time, as may be necéssary, upon aument ¿eause being shown, 
not exceeding thirty days in all. 

(2308) Sec. 20. If such hearing be adjourned on the application of a 
defendant proceeded against by warrant for a forcible entry or forcible 
detainer, and the complainant shall not consent thereto, such defendant 
shall continue, during the time of the adjournment, in the custody of the 
sheriff or constable, unless he shall give bond to the complainant in the 
penal sum of fifty dollars, with sufficient surety to be approved by the 
officer issuing the warrant, conditioned to pay all such costs as shall be 
awarded against him in such cause. ; 

(2309) SEC. 21. No restitution shall be made under the provisions of this 
chapter, of-any lands or tenements of which the party complained of, or his 
ancestors or those under whom he holds the premises, shall have been in 
the quiet possession thereof for three years next before the mane, of the . 
complaint, unless his estate therein be ended. 


(2310) Sec. 22. The offieer before whom any proceedings shall be had 
for recovering the possession of lands in pursuance of this chapter shall 
possess all the necessary powers for issuing subpoenas, and compelling the 
attendance of witnesses, and enforcing obedience to all orders and process 
lawfully made or issued by him. 

(2311) Sxc. 23. Every person summoned as a juror, or subpoenaed : as a 
witness, who shall not appear, or, appearing, shall refuse to serve or testify 
in any cause prosecuted by virtue of this chapter, shall forfeit-and pay for — 
every such refusal, unless some reasonable excuse be shown, such fine, not 
exceeding ten dollars, as the officer before whom the proceedings are insti- 
tuted shall think proper to impose; and such officer is authorized and 
required to issue an execution for the collection thereof, directed to the 
sheriff or any constable of the county, in the same manner and with the 
like effect as justices of the peace are authorized to do in cases of similar 
fines imposed by them. 

(2312) Seo. 24. The complainant, obtaining restitution of any premises 
under the provisions of this chapter, shall be entitled to an action against 
the defendant, and may recover treble damages from the time of the 
forcible entry or forcible detainer, or of the notice to quit or demand of 
possession, as the case may be; and all other damages to which he may be 
entitled. l 

(2313) Sxc. 25. Either party conceiving himself aggrieved by the deter- 
mination or judgment of the commissioner or judge, made or rendered 
‘under the provisions of this chapter, may appeal therefrom to the district 
court for the same county, within the same time, in the same manner, and 
a return may be compelled, and the same proceedings shall be thereupon ` 
had, as near as may be, and with the like effect, as in cases of appeals from 
judgments rendered before justices of the peace, and. costs shall be awarded 
and collected in the district court in the same manner. But before any 
appeal by a defendant shall be allowed, he shall, in addition to the usual 
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recognizance, make and execute to the complainant a bond, in the penalty 
to be fixed by the judge or commissioner, not less than twice the amount 
of the annual rent of the premises in dispute, with good and sufficient 
sureties, who shall justify and also be approved by said judge or commis- - 
-sioner, conditioned that if the complainant obtain restitution of said pre- 
mises in said suit, the said defendant will forthwith pay all the rent due or 
to become due the complainant for the premises described in the complaint, 

up to the time said complainant shall obtain possession thereof, together 
with costs of suit in prosecuting said complaint and obtaining restitution 
of said, premises; which bond shall be delivered to said complainant or his 
agent or attorney; and if the complainant obtain restitution of said pre- 
mises, he may, at his election, sue and recover on said bond, or bring his 
action against the defendant, under’section twenty-four of this chapter. 

(2314) Szoc. 26. No writ of restitution shall be issued under the provi- 
sions of this chapter, until the expiration of five days after the entry of 
judgment of restitution; and, in case of an appeal within that time, no- 
writ of restitution shall issue until such appeal be determined in the district 
court. 

(2515) Sec. 27. If, upon the trial of an appeal in the district court, 
judgment be rendered in favor of the complainant, upon delivering a certi- 
fied copy of the entry thereof to the officer before whom the proceedings 
were commenced, he shall issue his precept for restoring to the complainant 
the possession of the premises in the manner hereinbefore provided. 

(2316) SEC. 28. On the trial of any cause under the provisions of this 
chapter, it shall be competent for the jury or officer before whom such 
trial may be had, to find the defendant guilty of forcibly or unlawfully 
holding over or detaining the premises described in the complaint, or any 
part thereof, and judgment may thereupon be rendered-in accordance with 
such finding. 

(2317) Sxc. 29. In all proceedings under this chapter it shall be deemed 
a sufficient description of the premises claimed to describe them as con- 
tained in any instrument in writing purpor ting to convey the same, and 
further alleging that they are the same premises now in possession of the 
party complained of. 

(2318) Src. 30. The following, or equivalent forms, may be used in pro- 
ceedings under this chapter, to wit: 


| 


TERRITORY OF ARIZONA, COUNTY OF 


To the sheriff or any constable of the county aforesaid : l 
Whereas, A. B., of the county of , hath exhibited unto me 


a | for said county, a complaint against C. D., of the county 
of |` , for that the said ©. D., of the county of , on 
the | day of , A. D., , at the county of » (here insert 


the substance of the complaint with sufficient certainty); you are therefore 
commanded to summon the said C. D., if he be found in your county, to 


one 
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be and appear before me at my office (or stating the place) on the day 


of , A. D., , then and there to make answer unto the complaint 
aforesaid. . ` 
Given under my hand and seal this dayof , ’ 
ren andor 
E. F., 


Writ of Restitution. 
TERRITORY OF ARIZONA, COUNTY OF 
To the sheriff or any constable of the county aforesaid: 


Whereas, A. B., of the county of ; at a court of inquiry of an 
unlawful or forcible entry, or unlawful detainer (as the case may be), held 
at my office (or state the place) in the county aforesaid, on the — day 
of , A. D. , before me, a ', by the consideration 
of the court, hath recovered judgment against C. D., to have restitution 
of (here describe the premises, as in the complaint); you are therefore 
‘ commanded that, taking with you the force of the county, if necessary, 
you cause the said C. D. to be immediately removed from the aforesaid 
premises, and the said A. B. to have peaceable restitution of the same; and 
you are also commanded that, of the goods and chattels of the said C. D., 
within said county, you cause to be made the sum of dollars for the 
said plaintiff, together with the cost of suit indorsed thereon, and make 
return hereof within thirty days from this date. 

Given poder my hand, this dayoff , ! l 


E. F., 
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CHAPTER XLIV. 


Of Judicial Districts, Assignment of Judges, sa Terms of Court. 


(2319) SECTION 1. The county of Pima shall constitute the first judicial 
district, and the Honorable William T. Howell, associate justice of thé su- 
preme court for the Territory of Arizona, is hereby assigned to hold the 
courts therein. 

(23 20) Sec. 2. The counties of Yuma and Mohave shall constitute the 
second judicial district, and the Hon. Joseph P. Allyn, associate justice of 
the supreme court for the Territory of Arizona, is hereby assigned to hold 
the courts therein. 

(23 21) Sec. 3. The county of Yavapai shall constitute the third judicial 
district, and the Honorable William’ F. Turner, chief justice of the su- 
preme court for the Territory of Arizona, is hereby assigned to hold the 
courts ther ein. 

SEC. 4. Repealed by act of 1865. 

- SEC. 5. Repealed by act of 1865. 
. SEC. 6. Repealed by act of 1865. 


i 
{ 


| An Act to fix the time of holdingthe Terms of the Supreme ‘and District Courts. 
| [Approved December 30, 1865.] 


a 


Sections 1 and 2 repealed by act of 1877. 

(2822) Src. 3. All writs, process, and other proceedings heretofore is- 
sued and pending in said courts respectively, shall be returnable to and 
continued in said courts at the terms fixed by this act, and shall be pro- 
ceeded with and have the same force and effect as if they were made re- 
turnable thereto. The district judge in and for the second judicial district 
is hereby authorized and requir ed to appoint clerks of such court, to reside, 
one in Yuma county, one in Mohave county, and one in Pah-Ute oe 
who shall each give the bonds required by law.. 

(2828) SEO. 4. Whenever a district judge has been or shall be ipponta 
to fill a vacancy in this Territory, he is hereby assigned to the district of 
the judge in whose place he has been appointed. 

(2324) Sec. 5. That section seven of chapter forty-five of the Howell 
Code, entitled ‘< Of Courts of Justice in general and their Jurisdiction,” 
and sections four, five and six of chapter forty-four, entitied ‘‘ Of Judicial 
Districts, Assignment of Judges and Terms of Court,” are hereby repealed, 
and all acts and parts of acts inconsistent with this act. 

SEC. 6. This act shall take effect and be in force from and after its 
passage. 
l i An Act fixing the terms for holding the District Courts. 

| [Approved January 27, 1871.] 
Section 1 repealed by act of 1877. 
(2325) Sec. 2. Special terms of the district court may be held in any 
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county of this Territory for the trial of criminal causes and the transaction 


of criminal business generally, where it shall be represented to the presid., 
ing judge, by the district attorney prosecuting for the proper county, that 
the interest of public justice in his judgment demands it. Such special 
terms shall be held upon notice for that purpose, to be published in some 
newspaper printed in said Territory and of general circulation therein, for 
a period of not less than twenty days, to be given by the clerk of such 
court under the direction of the presiding judge. 

Src. 3. This act shall take effect and be in force from dnd after its 
passage. : í 


` An Act to establish the terms of the Supreme Court. 
[Approved February 17, 1871.) 
wa 


(2326) SECTION 1. That the session of the supreme court for the year 
one thousand eight hundred and seventy-two shall be begun and held at the 
seat of government on the second Monday in January, instead of the first 
Wednesday after the meeting of the legislature, as now required by law, 
and that all process and proceeding now pending in, or returnable to, said 
‘court on the first Wednesday after the meeting of the legislature, shall be 
returnable to and proceeded with at the term of said court hereby estab- 
lished in a like manner, and with the same force and effect as the same 
would have been on the first Wednesday after the meeting of the legis- 
lature. 

(2327) SEC. 2. That the session of the supreme court shall hereafter, in 
each and every year, be a atthe seat of government, commencing on the 
first Monday in January.* 

(2328) Sc. 3. All acts and parts of acts in conflict with the provisions 
of this act are hereby repealed. 

Sec. 4. This act shall take effect and be in force from and after its 
passage. 


An Act providing for the holding of District Courts in Maricopa County. - 
[Approved February 18, 1871.) 


(2329) SxctIon 1. The county of Maricopa is hereby made a part of the 
third judicial district of this Territory, and the judge of said district is 
hereby directed and required to hold a term of the district court at the 
county seat of said county, on the first Monday in September in the year 
1871, and thereafter he shall hold two terms of the district court in said | 
county in each year, one to commence on the first Monday in April, and 
one to commence on the second Monday in September. + 

(2330) Sec. 2. All acts and parts of acts in conflict with this act are 
hereby repealed. 


Sec. 3. This act shall take effect and be in force from ane after its pas- 
sage. 


J 


*As amended by act of 1875. 
tAs amended by act of 1873. 
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To transfer the County of Maricopa from the Third Judicial District to the Second Judicial District of - 
this Territory. 


| [Approved January 29, 1877.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 
(2331) SECTION 1. The county of Maricopa is hereby made a part of the 
~ second: judicial district of the Territory, and the judge of said district is 
hereby directed and required to hold such terms of the district court at the 
county seat of said county as are or may be required by law to be held. 
(2332) Sec. 2. All acts and parts of acts in conflict with the provisions 
of this act are hereby repealed. 
Sro. 3. This act shall take effect and be in force kom and after its 
passage. È 
An Act fixing the time for holding the District Courts. 
| l [Approved January 29, 1877.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona : 


(2333) SEcrTIonN 1. The district courts in the several counties shall be 
held as follows, to wit: 

First. In the county of Pima on the second Monday of February and 
second Monday in October. 

Second. In the county of Pinal. on the second Monday in March and 
second Monday in November. l 

Third. In the county of Yavapai on the first Monday in June and first 
` Monday in November. 

Fourth. In the county òf Maricopa on the first Monday in April and 
second Monday in October. 
_ Fifth. In the county of Yuma on the second roe in March and first 

Monday in November. 

Sixth. In the county of Mohave on the first Monday i in May and first 
Monday in October. 

(2334) Src. 2. All acts and parts of acts in conflict with the provisions 
of this act, are hereby repealed. 

Src. 3. This act shall take effect and be in force from and after its 
passage. 


An Act to transfer the County of Mohave from the Second Judicial District to the Third Judicial 
District of this Territory. ; 


ł 


[Approved February 18, 1875.) 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 

. (2335) Section 1. The county of Mohave is hereby made a part of the 
third judicial district of the Territory, and the judge of said district is 
hereby directed and required to hold such terms of the district court at the 
county seat of said county as are or may be required by law to be held. 

(2336) Sec. 2. All acts and parts of acts in conflict with the provisions 
of this act are hereby repealed. 

Szc. 3. This act shall take effect and be in force from and after its 
passage. 
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CHAPTER XLV. 


Of Courts of Justice in General and their Jurisdiction. 


PART I. 


(2337) SECTION 1. The following shall be the courts of justice for this 
Territory: . 
1. The Supreme Court. 
. The District Court. 
. The Probate Court. 
. The Justices Courts, and 
. Such other Courts of a police character as may be established by law. 


Oo e OO a 


PART II. 


(2338) Sec. 2. The supreme court of this Territory shall consist of the 
judges appointed for the Territory by the President of the United States, 
and, in addition to the powers conferred upon them by the constitution and 
laws of the United States, they are hereby invested with full powers to dis- 
charge all the duties required of them by the laws of this Territory. - 


The Supreme Court. 


(2339) Szoc. 3. The supreme court shall. have appellate jurisdiction in 
all cases wherein the legality of any tax, toll, impost or municipal fine is 
in question, and in all criminal cases on questions of law alone.* 

(2340) Src. 4. The supreme court shall have jurisdiction to review-upon 
appeal, or other proceedings provided by law: 

First. A judgment in an action or proceeding commenced in a district 
court, or brought into that court from another court when the matter in 
dispute exceeds one hundred dollars, or when the possession of or title to 
lands or tenements is in controversy; and to review upon the appeal from” 
such judgment any intermediate or collateral order of the court or judge 
at chambers, involving the merits and necessarily affecting the judgment. 

Second. An order granting or refusing a new trial, sustaining or over- 
ruling a demurrer, or affecting a substantial right in an action or proceed- 
ing. * . l 

(2341) Sec. 5. This court, and each of the justices thereof shall have 
power to issue all writs necessary or proper to the complete exercise of the 
powers conferred by law, and by this and other statutes. The judges of 
said court, at chambers during vacation, may also hear and determine on 
appeal writs of mandamus, certiorari and guo warranto. 

(2342) Sec. 6. This court may reverse, affirm, or modify the judgment ` 
or order appealed from, as to any or all of the parties, and may if necessary 
or proper order a new trial. When the judgment or order is reversed or 
hs amended by act of 1875. l 
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. modified, this court may make complete restitution of all property and 
rights lost by the erroneous judgment or order. 

Src, 7. Repealed by act of 1865. 

(2343) Sc. 8. The presence of two justices shall be necessary for the 
transaction of business, and the concurrence of two justices shall be ne- 
cessary to pronounce a judgment. If two do not concur the case shall be 
reheard. 

(2344) Sxc. 9. If a room in which to hold the court be not provided by 
the Territory, together with attendance, fuel, lights and stationery, suitable 
and sufficient. for the transaction of business, the court may direct the 
sheriff of the county in which it is held to provide such room, attendance, 
fuel, lights and stationery, and the expense thereof shall be paid out of the 
Territorial treasury. 

(2345) Sxc. 10. The record of the proceedings kept by the clerk thereof 
shall be read, corrected and signed by the presiding judge. 


PART III. 
| Of the District Courts. 


(2346) Suc. 11. There shall be three district courts, in this Territory, to 
be established by law; and a judge of the supreme court shall be assigned 
to and hold the courts in each of such districts. 

(2347) Sec. 12. In addition to the jurisdiction of the district courts, as 
conferred by the constitution and laws of the United States, their jurisdic- 
tion shall be of two kinds. First, original; second, appellate. 

(2348) Sec. 13. Their original jurisdiction shall extend to all civil cases 
where the amount exceeds one hundred dollars, exclusive of interest. . And 
to all criminal cases not otherwise provided for. ` In cases involving the title 
or possession of real property, and in all issues of fact joined in a probate 
court and brought into this court as provided by law, their jurisdiction 
shall be unlimited. 

(2349) Sec. 14. The appellate jurisdiction of these courts shall extend 
to hearing upon appeal: 

1. All actions from courts of justice of the peace which shall be returned 
therein agreeably to law. 

2. An order or judgment of the probate court in the cases prescribed by 
statute. 

3. To issue writs of certiorari to inferior courts, boards or officers, to 
compel a return of their proceedings, to examine or try the same, and ren- 
der any judgment or make any order thereon necessary for the furtherance 
of justice; and to issue writs of prohibition or other remedial writs neces- 
sary to carry out the powers contained in this subdivision. 

4, To establish such orders and rules of practice as shall be necessary to 
enforce the provisions of, and conduct the proceedings under, the preceding 
subdivisions. 

5. An order or judgment of a probate court in the cases prescribed by 


statute. 
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(2350) Suc. 15. These courts, and the judges thereof, shall have power 
to issue all writs necessary or proper to the complete exercise of the power 
conferred upon them by this and other statutes. 

(2351) Sec. 16. The terms shall be held at the county seats of the sev- 
eral counties; if a room for holding the court be not provided by the county, 
together with attendants, fuel, lights and stationery, suitable and sufficient 
for the transaction of business, the court may direct the sheriff to provide 
such room, attendants, fuel, lights and stationery, and the expenses thereof 
shall be a county charge. 

(2352) Sec. 17. The terms shall be held until the business of the term 
is fully disposed of, or until the day fixed for the commencement of some 
other term in the district, and may be adjourned from time to time in the 
discretion of the court. 

(2353) Sec. 18. The district judges shall, at all MERR times, when 
not engaged in holding courts, transact such business at their chambers as 
may be done out of court, at chambers: they may try and determine writs 
of mandamus, certiorari and quo warranto; hear and dispose of all appli- 
cations for new trials, orders and writs which are usually granted in the first 
instance, upon an ex parte application, and may, in their discretion, also 
hear applications to discharge such orders and writs.* 

(2354) Sec. 19. A district judge may hold a term in any judicial district 
in this Territory upon the request of the judge of the district in which 
such term is to be held; and when, by reason of sickness or absence from 
the Territory, or from any other cause, a term cannot be held in a district 
by the judge thereof, a certificate of that fact shall be transmitted by the 
clerk to the governor, who shall thereupon direct some other district judge 
to hold such term. It shall be the duty of the judge thus directed to hold 
such term. 

(2355) Suc. 20. Each district court shall bave power to make rules not 
inconsistent with the laws of this Territory, for its own government and - 
the government of its officers, but such rules shall not be in force until 
thirty days after their adoption and publication; and no rule shall be made 
imposing any tax or charge upon any legal proceeding, or making an allow- 
ance to any officer for services. ` 

(2356) Sec. 21. The said district courts, in addition to the powers con- 
ferred by statute, shall have power to proceed according to the course ok 
the common law. 

(2357) Sec. 22. All judges of courts of record, and the clerks and dep- 
uty clerks of the same, all notaries public and justices of the peace, shall 
have power to administer all oaths required to be administered or taken 
under any law of this Territory; and all other officers or persons shall 
have power-to administer such oaths as may be required by law of them, or 
appertain to the duties of their office or the trust conferred upon them. 

(2358) Sec. 23. The judges of the supreme court and the judges of 
each district court shall have power to os a clerk for their respective 
As amended by act of 1868, 
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courts, which shall be in writing, signed by them, and filed in the office of 
the clerk so appointed, or by an order for that purpose, entered on the 
record of the court; and any clerk so appointed may be removed by the 
judges or judge so appointing him at their pleasure. 


| 
| 
i 
i 
| 
| 


` Probate Court and Courts of Justice of the Peace. 


(2359) Sgc. 24. The probate court and courts of justice of the peace 
shall possess such jurisdiction as shall be conferred on them by law. 


fi 
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| Seals of Courts of Justice. 


(2360) Src. 25. Each of the following courts, and no other, shall have a 
seal: | 
- Ist. The supreme court; 

2d. | The district courts; and 

3d. The probate courts. 

* (2361) Sec. 26. The judges of said courts may devise their seals or adopt 
the same now in use; and whenever, from any cause, any such court ig 
without a seal, the clerk of such court may use his private seal whenever 
a seal is required, and the clerk of each court shall keep the seal thereof. 

(2362) Sec. 27. The seal of the court need not be affixed to any proceed- 
ings therein, except: 

Ist. To a summons or writ; 

2d.| To the proof of a will or the appointment of an executor, adminis- 
trator or guardian; 

3d.'To the authentication of a copy of a record, or other proceedings 
of a court or officer thereof, for the purpose of record or evidence in an- 
other court or place. 

(2363) Suc. 28. The seal may be affixed by impressing it on the paper, 
or on a substance attached to the paper, and capable of receiving the im- 
pression. 

(2364) Src. 29. The record of proceedings in each district and a 
court: shall be kept by the clerk thereof, and from time to time read in open 
court, corrected, and signed by the judge. — 

(2365) Sec. 30. The supreme court and each district court iay appoint 
a commissioner, who shall have the power of a judge at chambers, so far 
and under such regulations and restrictions as the supreme court shall by 
rule prescribe; and until the supreme court shall by rule prescribe such 
powers, the said commissioner shall possess and exercise the powers of a 
judge at chambers asto habeas corpus and all orders, writs, and injunctions, 
except that he shall not make any final determination except upon writs of 


habeas corpus. 


e 


` An Act conferring Jurisdiction of all Mining Cases on the District Court.. 
| [Appreved December 30, 1865.] 


(2366) SEecTION 1. The district courts of said Territory shall have exclu- 
sive original jurisdiction of all suits and proceedings relating to mines and 
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mineral.and auxiliary lands, and the registry and denouncenient of the 
same, and all the jurisdiction, power and authority conferred upon the 
probate courts and probate judges by chapter fifty of the Howell Code, en- 
titled “Of the Registry and Government of Mines and Mineral Deposits,” 
or otherwise, are hereby conferred” upon the district courts and district 
judges respectively. 

(2367) SxEc. 2. That section two of title one of said chapter is hereby. 
repealed, and also all the other provisions of said chapter conferring juris- ` 
diction upon the probate courts and probate judges, over suits and pro- 
ceedings relating to mines, mineral and auxiliary lands, as well as other 
acts and parts of acts inconsistent with the provisions of this act. 

(2368) Sxc. 3. All suits and other proceedings in said probate courts, 
now pending therein, and over which said probate courts have jurisdiction, 
are hereby transferred to, and shall be continued in, the district court of 
the county in which said suits and proceedings are now pending. 

(2369) Suc. 4. The clerks of the probate courts shall, within thirty days 
after the publication of this act, transfer to and file in the office of the dis- 
trict courts of their respective counties, all records and papers in suits and 
proceedings relating to mines, mineral and auxiliary lands, which records 
and papers shall be kept and filed by the clerks of said district courts, and 
when so transferred and filed, said suits and proceedings shall be proceeded 
with as though commenced in said district courts; provided, that in counties 
where there shall be no clerks of the district courts, the records and papers 
shall be transferred and filed as aforesaid within thirty days after the 
appointment of said clerks and-their acceptance thereof. 

Src. 5. This act shall take effect and be in force from and after its — 
passage. l “ 


An Act relating to District Courts. 
[Approved February 7, 1873.) 
Be it enacted by the Legislative Assembly of the Territory of Arizona : 


(2370) SECTION 1. On ‘the first day of the regular term of the district 
court, in the several counties in this Territory, if. the presiding judge be 
not present, the sheriff, if he have a written order to that effect from said 
judge, shall open and adjourn the court to such day as such order may 
direct, not exceeding two weeks from the first day of such term; if the 
sheriff have no such written order he shall, in case of the absence of such’ 
judge, open and adjourn the court: from day to day for one week, unless 
the judge arrive before that time has expired. Such order, if any be made, 
shall be entered upon the minutes of the court, and the clerk shall attend 
with the sheriff, and enter also upon his minutes a memorandum of the 
opening and adjournment herein provided for. 

Sec. 2. This act shall take effect immediately. 


400 COURTS OF JUSTICE. [CHAP. 45 
| . 
An Act concerning the Salary of the Justices of the Supreme Court of the Territory of Arizona. 


| 


| [Approved February 8, 1875.] 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(2871) SECTION 1. There shall be paid to each of the justices of the 
supreme court of this Territory, from the first day of January, A. D. 1875, 
the sum of six hundred dollars per annum as additional compensation. to 
the salary now provided by law; and the same shall be paid quarterly upon 
the warrant of the auditor of the Territory out of any money in the 
‘treasury not otherwise appropriated. 

(2872) Suc. 2. The Territorial auditor shall draw his warrants quarterly 
in favor of the chief justice and each of the associate justices, upon the 
Territorial treasurer, for the sum of one hundred and fifty dollars. 

Sec. 3. This act shall take effect immediately. 


\ 
| 
| [Approved February 12, 1875.] 


` An Act concerning the Transaction of Judical Business in District Courts. 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(2373) SECTION 1. All judical business cognizable in the district court 
of the first judical district, in and for the county of Pinal, which arises 
before the first term of the district court held in said county, may be 
heard and determined at any session of. the said court in Pima county, the 
same as if said Pinal county had not been created, and the cost of dispos- 
ing of such business in the said county of Pima, shall be fairly apportioned 
and evidenced by the clerk of the said district court in Pima county, and 
the chairman of the board of supervisors of Pima county, and when so 
evidenced shall be a county charge against said Pinal county, and shall be 
audited and allowed, by the supervisors of said Pinal county, and paid to 
the treasurer of Pima county, and the said claim shall be paid in full, be- 
fore | any other claim against said Pinal county or any part thereof be paid. 

(2374) Src. 2. The term of the district court for the county of Pinal 
fixed for the first Monday in June, eighteen hundred and seventy-five, shall 
not be held. 

(2375) Sec. 3. All judical business cognizable in the district court in 
Pinal county, which is begun in the district court in Pima county, may be 
determined there, but at any time on the request of the board of super- 
visors of Pinal county, and the payment of all costs then due, and the 
costs of transmission of any particular business, or all of said business shall 
be transferred to the district court, in and for said Pinal county. 

(2376) Sec. 4. The judges of the several judicial districts of this Terri- 
tory, may appoint one commissioner in each county where such judge is 
authorized to hold a session of the district court, which commissioner shall 
reside at the county seat of the county for which he is appointed. Every 
such commissioner shall have the power of the district judge at chambers, 
as to all business cognizable in his county, arising on questions of habeas 
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corpus, and all orders, writs and injunctions, except that he shall not make 
any final determination, except on writs of habeas corpus, he may also on 
request of the district attorney of his county, issue names for grand and 
trial jurors, and may also in the absence of the judge, and under his di- 
rection, communicate by telegraph or otherwise, open and adjourn any term 
of court, the same as the judge might do if personally present. 

Szo. 5. This act shall take effect from and after its passage. 


CHAPTER XLVI. 


Of Clerks of the Supreme and District Courts. 


(2377) Section 1. The clerk of the supreme court shall, before entering _ 
on the duties of his office, take the oath of office prescribed by law, and 
give bonds to the Territory, in such form and with such sureties as shall 
be approved by the judges of said court, in a sum of five thousand dollars, 
conditioned for the faithful performance of the duties of his office, and the 
payment of all moneys which may come into his hands as such clerk to the 
person, officer or body entitled, by law to receive the same, which bond 
shall be deposited and filed in the office of the secretary of the Territory. 

(2378) Suc. 2. He shall keep his office at the capital of the Territory, 
and may appoint one or more deputies, who shall have the same power, in 
all respects, as their principal. The appointment shall be in writing, 
signed by the clerk, and shall”be filed in the office-of-the secretary of the 
Territory; he may revoke such appointment at pleasure, by writing, filed in 
the same office; he may take from each of his deputies a bond for the faith- 
ful performance of his duties, and containing the same conditions as the 
bond required to be given by himself; but he and his sureties on his official 
bond shall-be liable for all the official acts of each deputy. 

(2379) Sec. 3. All process issued by any ‘such deputy clerk shall be 
issued in the name of the principal; and he shall, either in person: or by 
deputy, attend each term of the supreme court. l 

(2380) Szc. 4. He shall issue all writs and process required to be issued 
from the supreme court; he shall enter, under the direction of the court, 
all orders, judgments-and decrees proper to be entered, the title of such 
cause, the date of its being filed in the said court, and a memorandum of 
all subsequent proceedings, with the date thereof, and the fees charged 
therein; and shall keep such. other books of record and perform such other 
duties as may be required by law or the rules and practice of the court. 

(2381) Sze. 5. He shall furnish, on demand, a certified copy of any re- 
cord, pleadings, judgments, decree, order or other proceedings of said court 
to any person requiring the same, upon paying the fee therefor established 
by law, except to the attorney-general, Territorial officers oe public 
officers, whose duties require such certified copy; his fees therefor shall be 


a proper Territorial or county charge, as the case may be. 
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(2382) Suc. 6. For any wrongful act or omission to perform any duty 
imposed on him by law or the rules of the court, the clerk shall be liable 
on his official bond to any person injured. 

(2383) Sec. 7. Each of the clerks of the district courts, before he enters 

on the duties of his office, shaJl take the oath of office, give the bond in 
the gum and with conditions prescribed in section one of this chapter to be 
taken and given by the clerk of the supreme court, except that such bond 
shall be approved by the district judge. 

(2384) Src. 8. Each district clerk may appoint one or moré deputies, 
who shall have the same power, in all respects, as their principal. The 
appointment shall be in writing, signed by the district clerk, and shall be 
filed: in the office of the recorder of the county; he may revoke the appoint- 
ment of any deputy at will, by writing, filed in the same office. Each 
deputy, before entering on his duties, shall take the oath of office, which 
shall be indorsed on his appointment. 

(2385) Suc. 9. The district clerk may take from each of his deputies a 
bond with sureties for the faithful performance of his duties; but the clerk 
and the sureties on his official bond shall be liable for all official acts of 
each deputy. 

(2386) Sec. 10. All processes issued by any deputy clerk shall be issued 
in the name of the principal. 

(2387) Src. 11. The district clerk shall either by person or by deputy 
attend each term of the district court held in this county. 

(2388) Sec. 12. The district clerk shall keep his office at the county seat 
of his county, and shall take charge of and safely keep or dispose of, ac- 
cording to law, all books, papers and records which may be filed or deposited 
in his office. m, 

(2389) ‘Src. 13. He shall issue all writs and processes required to be is- 
sued from any court of which he is clerk; he shall enter, under the direc- 
tions of the court, all orders, judgments and decrees proper to be entered; 
and shall keep in each of said courts a docket, in which shall be entered 
the title of each cause, with the date of its commencement, a memorandum 
of avery ‘subsequent proceeding in said cause, with the date thereof, and a 
list of all the fees charged in the cause, and shall keep such other books of 
record as may be required by law or by the rules of the court. 

(2390) Sec. 14. For any wrongful act or any omission to perform any 
duty imposed on him by law, the clerk shall be liable on his bond to any 
person injured. 

(2391) Sec. 15. If any clerk shall knowingly and willfully do any act 
contrary-to the duties of his office, or shall knowingly and willfully fail to 
perform any act or duty required of him by law, he shall be deemed guilty 
of a misdemeanor, and on conviction shall be fined in any sum not exceed- 
ing two thousand dollars, and may be removed from office. 

(2392) Sec. 16. No clerk or deputy clerk shall be permitted to practice 
as an attorney or counselor of law, in any action or proceeding in any court 
whatever. For violating the provisions of this section he shall be deemed 

uilty o of a misdemeanor, 
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(2393) Szc. 17. Each clerk shall keep his office open for the transaction 
of business every day in the week, except Sunday, from, nine o “clock i in the 
forenoon until four o’clock in the afternoon. 

(2394) Sec. 18. No clerk of a court of record shall be bound to do any 
act or render any service connected with the duties of his office, other than 
for the county or Territory, until his fees for the same, as prescribed by 
law, are paid or tendered. 


CHAPTER XLVII. 


Of Jurors. 
An Act amendatory of Chapter Forty-Seven, Howell Code, “* Of Jurors,” and Acts amendatory thereto. 


a A 


[Approved February 12, 1875.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(2395) SECTION 1. A jury is a body of men temporarily selected from the 
citizens of a particular county, and invested with power to present or in- 
dict a person for public offense, or to try a question of fact. 

(2396) SEC. 2. Juries are of three kinds: 

First. Grand juries. 

Second. 'Trial juries. 

Third. Juries of inquest. 
(2397) SEC. 3. A grand jury. is a body of men, not less than siete 
nor more than twenty-three in number, returned ‘at stated periods from 
citizens of the county, before a court-of competent jurisdiction, and sworn 
to inquire of public offenses committed or triable within the county, and 
to investigate and report upon the naeeeeeer and condition of the various 

county officers. 

(2398) Suc. 4. A trial jury is a body of men returned from the citizens 
of a particular county before a court of competent jurisdiction, and sworn 
to try and determine by a unanimous verdict a question of fact. 

(2399) Sec. 5. A trial jury in a court of record consists of twelve men, 
unless in civil cases the parios to the action or proceeding agree upon a less 
number. 

(2400) Sec. 6. A jury of inquest is a body of men summoned from the 
citizens of a particular locality, before the sheriff, coroner, or other minis- 
terial officer, to inquire of particular facts. ~ 

(2401) Szc. 7. Jurors for all the courts of record in this Territory shall 
be selected and summoned as provided in this act. 

(2402) Src. 8. The board of supervisors of the several counties of this 
Territory, at their first regular meeting after the first meeting in J anuary- 
in each year, or thereafter at any special meeting called for that purpose, 
shall cause to be made a list of all persons within their respective counties 
qualified and liable to serve as jurors, and. shall from time to time revise 
the same so as to keep such list as complete as practicable, and such boards 
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shall cause certified copies of such original and revised lists to be filed in 
the office of the clerk of the district courts in their several counties. 

(2403) Src. 9. If from any cause in any county, such lists shall not 
have been made, and certified copies thereof filed with the clerk of the dis- 
trict court prior to the twentieth day of J anuary in any year, the dis- 
trict court of the district wherein such county is situated, or the judge 
thereof at chambers, upon the petition in writing of any person possessing 
_ the qualifications of a juror in the said county, verified by the oath of the 
petitioner, setting forth the failure to make such lists, or to file certified 
copies thereof in the office of the clerk of said court; shall cause to be is- 
sued from the said district court a peremptory writ of mandamus, com- 
manding the board of supervisors of said county to cause such lists to be 
made, and certified copies thereof to be filed with the clerk of said court 
within ten days after the service upon the said board of supervisors of such 
writ. | 

(2404) Sec. 10. A person shall not be competent to act as a juror unless 
he be: 

First. A citizen of the United States. 

Second. An elector of the county in which he is retumed, but failure to 
pay poll tax for the purposes of this act, shall not disqualify such person 
from serving as a grand or trial juror.* 

Third. Over twenty-one and under sixty years of age. 

Fourth. In the possession of his natural faculties. 

Fifth. But no person shall be competent to serve as a juror who shall 
have been convicted of a felony or a misdemeanor, involving moral turpi- 
tude. 

(2405) Src. 11. A person shall be exempt from sees to act as a juror 
if hebe: 

First. A judicial officer. 

Second. Any other civil officer of this Territory or of the United States ` 
whose duties are at the time inconsistent with his attendance as a juror. 

Third. An attorney or counselor. 

Four th. A minister of the gospel or a priest of any denomination. 

Fifth. A teacher in a college, academy or school. 

Sixth. A practicing physician. 

Seventh. An.officer, keeper or attendant of an alms-house, hospital, asy- 
lum or other charitable institution created by or under the laws of this 
Territory. 

Eighth. Any person engaged in the performance of duty as officer, 
keeper, or attendant of any county jail, or of the Territorial prison. 

Ninth. A captain, master or other officer, or any person employed on 
board of a steamer, vessel or boat, navigating the waters of this Ternin 
and keepers of public ferries. 

(2406) Sec. 12. A juror shall not be excused by the court for slight or 
trivial cause, or for hardship or inconvenience to his business, but only 
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when material i injury or destruction to his property or that of the public 


intrusted to him is threatened, or when his own health or the sickness or. 
death of a member of his family require his absence. 


(2407) Sec, 13. Upon receiving and filing the certified copy of the list 
of persons qualified to serve as jurors, the clerk of the district court shall 
immediately give written notice thereof to the probate judge and chairman of 
the board of supervisors of said county, and in said notice shall require them 
to attend at the court house of said county at a time to be specified in said 
notice, which said time shall not be less than three nor more than five days 
after the receipt of such notice.by said officers, for the purpose of selecting 
the names of persons to serve as grand and trial jurors. If there be no 
court house in the county, the notice shall designate some public place in 
which said selection will be made, at the time and place designated, the 
clerk of the district court or, in case of his absence, his deputy, the chair- 
man of the board of supervisors and the probate judge or, if only two 
attend such meeting, then two of said officers shall proceed to select from 
the list of persons qualified and liable to serve as jurors, the names of fifty 
persons. * 

(2408) Suc. 14. As the said names are selected, the clerk of the district 
court shall make a list thereof, and when it shall be completed, shall ap- 
pend thereto a certificate setting forth the time and place of such meeting; 
what officers were in attendance and took part therein ; what proceedings 
were had, and that the names on said list are those selected by the said offi- 
cers from which to draw grand jurors. Said certificate shall be signed by 
each of the officers present at and assisting in making such EPICOHON and 
shall then be known as the grand jury list. i 

(2409) Sec. 15. The said officers shall next select from said list the names 
of one hundred other persons, and the clerk of the district court shall make 
a list thereof as the names are selected, and shall append them to a certifi- 
cate in all respects similar to that prescribed by the preceding section of 
this act, except that it shall be therein stated that the names are those 
selected from which to draw trial jurors. Said certificate shall be signed 
by each of said officers, as in the preceding section, and shall then be 
known as the trial jury list. Both of said lists shall be forthwith filed in 
the office of the clerk of the district court, and the probate judge shall 
immediately thereafter give notice in writing to the judge of the district 
court of the said selections of names and filing of said lists. ` 

(2410) Sxo. 16. The persons whose names are so returned shall be known 
as regular jurors, and must serve for one year and until other persons are 
selected and returned. 

(2411) Suc. 1%. Not less than ten nor more than twenty days before the 
time at which either a grand or trial jury shall be required to be in attend- 
ance upon the district court the judge thereof may in his discretion make 
and file with the clerk of the district court an order that the jury be drawn. 
The number to be drawn shall be fixed in the order; if to form a grand 
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jury it must be twenty-three, and, if a trial jury, such number as the 
judge may direct, not exceeding fifty, and such order shall also state the 
time at which jurors, grand or trial, shall be in attendance.* 

(2412) SEC. 18. At least one day before the drawing, the clerk of the 
district court must notify the sheriff and the probate judge of the time 
when such drawing will take place, which time must not be more than 
three ‘days after the receipt by him of the order for such drawing. : 

(2413) SEC. 19. At the time so appointed, the sheriff in person or by, 
deputy, and the probate judge must attend at the office of the clerk of the 
district court to witness such drawing, and if they do so, the clerk must 
in their presence proceed to draw the jurors. 

(2414) SEC. 20. If the officers so notified do not appear, the clerk of the 
district court must adjourn the drawing until the next day, and, by writ- 
ten notice, require two electors of the county to attend such drawing on 
the adjourned day. 

l (2415) Sxc. 21. If at the adjourned day the sheriff, probate judge and 

electors, or any two of such persons appear, the clerk of the district court 
shall in their presence write down all the names contained in the grand 
jury list, on separate pieces of paper of the same size and appearance, and 
fold each piece so as to conceal the name thereon, and deposit them in a 
box to be prepared for that purpose, to be called the “‘ grand jury box;” 
and proceed to draw the grand jurors. 

(2416) Src. 22. The clerk of the district court must conduct such draw- 
` ing as follows, if for a grand jury: 

1. He must shake the box containing the names of jurors selected from 
the list from which grand jurors are required to be drawn, so as to mix the 
slips of paper upon which such names were written, as much as possible. 

2. ‘He must then publicly draw out of the box twenty-three such slips of 
paper. 

. A minute of the drawing must be kept by one of the attending offi- 
a in which must be entered the name contained on every slip of paper 
so drawn, before any other slip is drawn. 

4. If after dr awing the whole number required, the name of any person 
has been drawn who is dead or insane, or who has permanently removed | 
from the county to the knowledge of the clerk or any other attending ofh- 
cer, an entry of such fact must be made in the minute of the drawing, and 
ae slip of paper containing such name must be destroyed. 

. Another name must then be drawn in place of that contained on the 
i of paper so destroyed, which must in like manner be entered in the 
minutes-of the drawing. 

6. The same proceedings must be had as often as may be necessary, until 
_ the whole number of grand jurors required are drawn. 

7.. The minutes of the drawing must then be signed by the clerk and the 
attending officers or persons, and filed in the office of the clerk of the dis- 
trict court. 
~ *As amended by act of 1877. 
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(2417) Suc. 23. If a trial jury be ordered, the names of the jurors shall 
be drawn in the same manner, and the same proceedings shall be had in all 
respects as are herein prescribed for drawing grand jurors, except that the 
number of the names drawn shall.be the same as the number of jurors 
ordered by the judge. Provided, that a separate box shall be provided for 
the purpose, which shall be known as the “trial jury box.” 

(2418) Suc. 24. The minute of the drawing prescribed by subdivision 

hree of section twenty-two of this act, must as soon as the drawing is com- 
pleted, be filed in the office of the clerk of the district court, who shall on 
the same day deliver to the sheriff of the county a list of such names with 
his certificate attached thereto, that the names thereon were duly drawn as 
grand or trial jurors, as the case may be, stating the time and place at 
which such drawing was had and the officers or electors who were present 
at and taking part therein, and he shall also attach thereto and deliver to the 
said sheriff a certified copy of the order for the jury, grand or trial, as the 
case may be, and the same shall be the order and authority to the sheriff to 
summon the said jurors. 

(2419) Sec. 25. After the adjournment of any district court at which 
jurors have been returned, as herein provided, the clerk shall inclose the 
ballots containing the names of those who attended and served as grand 
jurors, in an envelope under seal, and in like manner shall inclose the bal- 
lots of those who attended and served as trial jurors in a separate envelope 
under seal, and the ballots of those whose names were drawn either as 
grand or trial jurors but who did not attend and serve, must be returned to 
the “‘ grand j jury box” or the-‘‘ trial jury box,” as the case may be. - The 
ballots sealed in envelopes must be returned to the respective jury -boxes 
when all the others have been exhausted, and not until then. 

(2420) SEC. 26. At the assembling of the proper officers for thé first 
drawing of either grand or trial jurors, in each year, all the ballots of grand 
and trial jurors used during the preceding year must be destroyed in pres- . 
ence of said officers. 

(2421) Suc. 2%. The clerk of the district court must furnish any person 
applying therefor, and paying the fees allowed by law for the same, a copy 
of the list of jurors drawn'to attend any district court. 

(2422) SEC. 28. As soon as he receives the copy of the list of grand jurors 
and a copy of the order prescribed in section twenty-four of this act, the 
sheriff shall summon the persons named therein to attend by giving personal 
notice to each, or by leaving a written notice at his place of residence, with 
some person of proper age, and shall return the list to the district court at 
the opening thereof, specifying the names of those who were summoned, 
and the manner in which each person was notified. Trial jurors shall be 
summoned in the same manner as is herein provided for summoning grand 
jurors, 

(2428) SEC. 29. Where jurors are not drawn and summoned in the man- 
ner hereinbefore prescribed to attend any district court, or a sufficient num- 
ber of jurors fail to appear, such court may in its discretion order a suffi- 
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‘cient number to be forthwith drawn and summoned to attend such court, 

or it may, by an order entered on its minutes, direct the sheriff of the 
county forthwith to summon so many good and lawful men of his county to 
serve as grand or trial jurors as the case may require, and in either case 
such j anton shail be summoned in the manner provided by the preceding 
section. * 

(2424) Sec. 30. When there are not competent jurors enough present to 
form a panel, the court may direct the sheriff or other proper officer t 
summon a sufficient number of persons having the qualifications of jurors, 
l either grand or trial, as the case may be, to complete the panel from the 
body of the county and not from bystanders, and the sheriff? shall sammon 
the number so ordered accordingly and return the names to the court. 

(2425) Sec. 31. When jurors are required in any police, justice’s or re- 
corder’s court, they shall, upon the written order of the judge or justice 
thereof be summoned by the sheriff, constable, marshal, or policeman of 
the jurisdiction. 

(2426) Sec. 32. Such jurors shall be summoned from the persons resi- 
dent of the city, village, or precinct, competent to serve as jurors, by noti- 
fying g them orally that they are so summoned, and of the time and place at 
which their attendance is required. 

(2427) Sec. 33. The officer summoning such jurors shall, at the time 
fixed in the order for their appearance, return it with a list of the persons 
summoned indorsed thereon. 

(2428) Src. 34. Juries of inquest shall be summoned by the officer be- 
fore whom the proceedings are had or upon his written order, by any 
sheriff, constable, marshal or policeman from the persons residents of the 
county competent to serve as jurors, by notifying them orally that they are 
so summoned, and of the time and place at which their attendance is re- 
quired. 

(2429) Sec. 35. Any juror summoned who willfully and without reason- 
able excuse, fails to attend, may be attached and compelled to attend, and - 
`a fine not exceeding ‘one hundred dollars may be imposed by the court for 
non-attendance upon the district court, and a fine not exceeding ten dollars 
may be imposed for non-attendance upon any other court. 

(2430) Src. 36. At the opening of any regular or special term of the 
district court, and as often thereafter as the judge may deem proper, a 
grand jury may be impanelled.* 

(2431) Src. 37. When, of the jurors summoned, not more than seven- 
teen attend, they shall constitute a grand jury; but the fines hereinbefore 
prescribed shall nevertheless be imposed upon those who were duly sum- 
moned and failed to attend, unless good cause be shown for their non- 
attendance. 

(2432) SEC. 38. Thereafter such proceedings shall be had in empanel- 
ling the grand j jury as are presented in chapter eleven, Howell Code, “ Of 
Proceedings in Criminal Cases.” 


*As amended by act of 1877. 
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(2433) Sxc. 39. At the opening of court on the day trial jurors have 
been summoned to appear, the clerk must call the names of those sum- 
moned, and the court may then hear the excuses of jurors summoned. 
The clerk must then write the names of the persons present and not ex- 
cused, upon separate slips or ballots of paper, and fold. such slips so that 
the names are concealed, and then, in the presence of the court, deposit 
the slips or ballots in a box, which must be kept sealed until ordered by 
phe court to be opened. 

(2434) Sec. 40. When thereafter an action is called for trial by the 
court, such proceedings shall be had in impanelling the trial jury, as are 
prescribed in chapter eleven, Howell Code, “Of Proceedings in Criminal 
Cases,” or in chapter forty-five, Howell Code, “Of Proceedings in Crim- 
inal Cases,” as the case may be. 

(2435) Src. 41. At the time appointed for a jury trial in police, justice, 
or recorder’s courts, the list of jurors summoned shall be called, and, if 
they all attend, they shall constitute the jury unless excused or successfully 
challenged, in which case enough others to complete the jury shall be forth- 
with summoned in the manner hereinbefore prescribed. 

(2436) Sec. 42, All acts and parts of acts in conflict with the provisions 
of this act are hereby repealed. , 

Sec. 43. This act shall take effect and be in force from and after its 
passage. 
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CHAPTER XLVIII. 


Of Proceedings in Civil Cases.—Of the Form of Ciyil Actions, and of the 
Parties thereto. 


(2437) SECTION 1. There shall be in this Territory but one form of civil 
action for the enforcement or protection of private rights and the redress 
or prevention of private wrongs. 

(2438) Sec. 2. In such action the party complaining shall be known as 
the plaintiff, and the adverse party as the defendant. 

(2439) Sec. 3. When a question of fact not put in issue by the pia 
is to be tried by a jury, an order for the trial may be made, stating dis- 
tinctly and plainly the question of fact to be tried; and such order shall be 
the only authority necessary for a trial. 

(2440) Suc. 4. Every action shall be prosecuted in the name of the real 
party in interest, except as otherwise provided in this chapter. 

(2441) Src. 5. In the case of an assignment of a thing in action, the 
action by the assignee shall be without prejudice to any set-off or other de- . 
fense, existing at the time of, or before notice of, the assignment; but this 
section shall not apply to a negotiable promissory note or bill of exchange, 
transferred in good faith, and upon good consideration before due. 

(2442) Suc. 6. An executor or administrator, a trustee of an express _ 
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_ trust, or a person expressly authorized by statute, may sue without joining 
with him the persons for whose benefit the action is prosecuted. 

(2443) SEC. 7. When a married woman is a party, her husband shall be 
joined with her; except that: 

1st. When the action concerns her separate property, she may sue alone; 

` 2d. When the action is between herself and her husband, she may sue or 
be sued, alone. 

(2444) Sec. 8. If a husband and wife be sued together, the wife may, 
defend for her own right. 

(2445) Src. 9. When an infant is a party he shall appear by guardian, 
who may be appointed by the court in which the action is prosecuted, or by 
a judge thereof. 

(2446) Sxc. 10. The guardian shall be appointed as follows: 

1st. When the infant is plaintiff, upon the application of the infant, if 
he be of the age of fourteen years; or if under that age, upon the applica- 
tion of a relative or friend of the infant; 

ad. When the infant is defendant, upon the application.of the infant, if 
he be of the age of fourteen years, and apply within ten days after the sẹr- 
vice of the summons; if he be under the age of fourteen, or neglect so to 
apply, then upon the application of any other party to the action, or of a 
relative or friend of the infant. 

(2447) Sec. 11. A father, or, in case of his death or desertion of his 
family, the mother, may maintain an action for the injury or death of a 
child; jand a guardian, for the injury or death of his ward. 


(2448) SEC. 12. All persons having an interest in the subject of the ac- 
tion and in obtaining the relief demanded may be joined as plaintiffs, 
except when otherwise provided in this chapter. 

(2449) Suc. 13. Any person may be made a defendant who has or claims 
an interest in the controversy adverse to the plaintiff, or who is a necessary 
party to a ca determination or settlement of the question involved 
therein. $ 

(2450) SEO. 14 Of the parties to the action, those who are united in in- 
terest shall be joined as plaintiffs or defendants; but if the consent of any 
one who should have been joined as plaintiff cannot be obtained, he may 
be made a defendant, the reason therefor being stated in the complaint; 
rand when the question is one of a common or general interest of many 
persons, or when the parties are numerous and it is impracticable to bring 
them all before the court, one or more may sue or defend for the benefit 
of all. 

(2451) SEC. 15. Persons severally liable upon the same obligation or in- 
strument, including the parties to bills of exchange and promissory notes 
and. sureties on the same or separate instruments, may, all or any of them, 
be included i in the same action, at the option of the plaintiff. 

(2452) Suc. 16. An action shall not abate by the death or other disability 
of a party, or by the transfer of any interest therein, if the cause of action 
survive or continue. In case of the death or other PER of a party, the 
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court, on motion, may allow the action to be continued by or against his 
representative or successor in interest. In case of any other transfer of 
interest, the action may be continued in the name of the original party, or 
the court may allow the person to whom the transfer is made to be substi- 
tuted in the action. 

(2453) Sec, 17. The court may determine any controversy between parties 
before it, when it can be done without prejticice to the rights of others or 
by saving their rights; but when a complete determination of the contro- 
versy cannot be had without the presence of other parties, the court shall 
order them to be brought in. 


Of the Place of Trial of Civil Actions. 


(2454) Sec. 18. Actions for the following cases shall be tried in- the 
county in which the subject of the action, or some part thereof, is situated, 
subject to the power of the court to change the place of trial, as provided 
in this chapter: 

ist. For the recovery of real property, or of an estate or interest therein, 
or for the determination in any form of such right or interest, and for in- 
juries to real property. 

- 2d. For the partition of real property 

3d. For the foreclosure of a mortgage of real property. 

(2455) SEC. 19. Actions for the following causes shall be tried in the 
county where the cause or some part thereof arose, subject to the like power - 
of the court to change the place of trial: 

lst. For the recovery of a penalty or forfeiture imposed by statute, ex- 
cept that when it is imposed for an offense committed on a lake, river or 
other stream of water, situated in two or more counties, the action may be 
brought in any county bordering on such lake, river or stream, and opposite 
to the place where the offense was committed. ae 

2d. Against a public officer or person especially appointed to execute 
his duties, for an act done by him in virtue of his office, or against a per- 
son who by his command or in his aid ce any thing touching the dunes 
of such officer. 

(2456) Sec. 20. In all other cases the action shall be tried in the boca 
in which the parties, or some of them, reside at the commencement of the 
action, or the defendant may be found; or if none of the parties reside in 
the Territory, the same may be tried in any county which the plaintiff may 
designate in his complaint; subject, however, to the power of the court to 
change the place of trial, as provided in this chapter. 

(2457) Suc. 21. The court may, on motion, change the place of trial in 
the following cases: 

lst. When the county designated in the complaint is not the proper 
county. 


2d.- When there is reason to believe that an impartial trial cannot be had 
therein. 
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3d. When the convenience of witnesses and the ends of justice would be 
promoted by the change. 

4th. When from any cause the judge is disqualified from acting in the 
action. 


Of the manner of commencing Civil Actions. 


(2458) Sc. 22. Civil actions in the district courts shall be commenced 
by the filing of a complaint with the clerk of the court in which the action is 
brought and the issuance of a sammons thereon. 

(2459) Sec. 23. The clerk shall endorse on the complaint the day, month 
` and year the same is filed, and at any time after the filing, upon the appli- 
cation of the plaintiff or his attorney, the clerk shall issue a summons 
directed to the defendant.* l 

(2460) Sec. 24. The summons shall state the parties to the action, the 
court in which it is brought, the county in which the complaint is filed, 
and require the defendant to appear and answer the complaint within the 
: time mentioned in the next section after the service of summons, exclusive 
of the day of service; or that judgment by default will be taken against 
him. 

(2461) Src. 25> The time in which the summons shall require the defend- 
ant to answer the complaint, shall be as follows: 

lst. If the defendant is served within the county in which the action is 
brought, twenty days. 

ad. If the defendant is served out of the county, but in the district in 
which the action is brought, thirty days. 

3d. In all other cases, “for ty days. 

(2462) Src. 26. There shall also be laered in the summons a notice, in 
substance as follows: i 

lst. In an action arising on contract for the recovery only of money or 
damages, that the-plaintiff will take judgment for a sum specified therein, 
if the defendant fail to answer the complaint. 

2d. In other actions, that if the defendant fail to answer the complaint, 
the plaintiff will apply to the court for the relief demanded therein. 

(2463) Sec. 27. In an action affecting the title to real property, the. 
plaintiff, at the time of filing the complaint, or at any time afterward, may 
file with the recorder of the county in which the property is situated, a 
notice of the pendency of the action, containing the names of the parties, 
the object of the action, and a description of the property in that county 
_ affected thereby. From the time of filing, only, shall the pendency of the 
action be constructive notice to a purchaser or incumbrancer of the pro- 
perty affected thereby. 

(2464) Sec. 28. The summons shall be served by the sheriff of the county 
where the defendant is found, or by his deputy, or by a person specially 
appointed by him, or appointed by a judge of the court in which the action 
is brought. A copy of the complaint shall be served with the summons. 


*As amended by act of 1865. 
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The summons shall be returned, with the certificate or affidavit of the offi- 
cer of its service, and of the service of the copy of the- complaint, to the 
office of the clerk in which the complaint is filed; such' summons may also 
be served by any white male inhabitant over twenty-one years of age, and 
returned as above directed, with his affidavit, showing the time and manner 
of serving the same, and the complaint therewith. 

(2465) SEC. 29. The summons shall be served by delivering a copy there- 
of attached to the copy of the complaint, as follows: 

1st. If the suit be against a corporation, to the president or other head 
of the corporation, secretary, cashier, or managing agent thereof, or to 
any lawful agent appointed for that purpose, or any director or stockholder. 

2d. If against a minor under the age of fourteen years, to such minor 
personally, and also to his father, mother or guardian; or if there be none - 
within the Territory, then to any person having the care and control of 
such minor, or with whom he resides, or in whose service he is employed. 

3d. If against a person judically declared to be of unsound mind, or in- 
capable of conducting his own affairs, and for whom a guardian has been 
appointed, to such guardian. 

Ath. In all other cases, to the defendant, “personally. 

(2466) Sxc. 30. When the person on whom the service is to be made 
resides out of the Territory, or is a corporation incorporated under the 
laws of any other State or Territory, and doing busines as such corporation 
within this Territory, or such person conceals himself to avoid the service 
of summons, and the fact shall appear by affidavit to the satisfaction of the 
court or judge thereof, or the probate judge of the county in which the 
action is brought, and it shall in like manner appear that a cause of action 
exists against the defendant in respect to whom the service is to be made, 
or that he is a necessary and proper party to the action, such court or judge 
may grant an order that the service may be made by publication of the 
summons. When it is necessary to commence suit for the foreclosure of a 
mortgage, or for the complete determination of the title of real estate 
against the unknown heirs of any deceased party residing out of the Terri- . 
tory, they may be sued as the unknown heirs of the deceased, and service 
of the summons may be made in the manner provided in this section.* 

(2467) Sec. 31. The order shall direct the publication to be made in 
some newspaper to be designated, as most likely to give notice to the person 
to be served, the last of which insertions shall be sixty days from:the first. 
Tn case of publication when the residence of a non-resident or absent 
defendant is known, the court or judge shall also direct a copy of the sum- 
mons and complaint to be forthwith deposited in the postoffice, directed to 
the person to be served at his place of residence. When publication is 
ordered, personal service of a copy of the summons and complaint out of 
the Territory shall be equivalent to publication and deposit in the post- 
office; in either case the service of the summons shall be deemed complete 
at the expiration of the time prescribed by the order for publication.* 


*As amended by act of 1866. 
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(2468) SEC. 32. Where the action is against two or more defendants, and 
the summons is served on one or more, but not on all of them, the plaintiff 
may proceed as follows: 

ist. If the action be against the defendants jointly indebted upon a con- 
tract, he may proceed against the defendant served, unless the court other- 
wise direct; and if he recover judgment it may be entered against all the 
defendants thus jointly indebted, so far only as that it may be enforced 
against the joint property of all, and the separate property of the defendant 
served; or, 

2d. H the action be against defendants severally liable, he may proceed 
against the defendants served, in the same manner as if they were the only 
defendants. 

(2469) Sc. 33. Proof of the service of the summons shall be as follows: 

lst. If served by the sheriff or his deputy, the affidavit or certificate of 
such sheriff or deputy; or 

2d. If by any other person, his affidavit thereof; or 

3d. In case of publication, the affidavit of the printer, or his foreman, or 
principal clerk, showing the same; and an affidavit of a deposit of a copy 
of the summons in the post-office, if the same shall have been deposited; or, 

4th. The written admission of the defendant. 

(2470) Ec. 34. In case of service otherwise than by publication, the cer- 
tificate or affidavit shall state the time and place of the service. 

(2471) Szo. 35. From the time of the service of the summons dnd copy 
of complaint in a civil action, the court shall be deemed to have acquired 
jurisdiction, and to have control of all the subsequent proceedings. A 
voluntary appearance of a defendant shall be equivalent to personal service 


of the summons upon him. 
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| Of the Pleadings in Civil Actions. 


(24:72) SEC. 36. The pleadings are the formal allegations by the parties 
of their respective claims and defenses, for the judgment of the court. 

` (2473) Sec. 37. All the forms of pleadings in civil actions, and the rules 
by which the sufficiency of the pleadings shall be determined, shall be those 
prescribed in this chapter. 

(2474) Sc. 38. The only pleading on the part of the plaintiff shall be 
the complaint or demurrer to the defendant’s answer, and the only plead- 
ing on the , part of the defendant shall be the demurrer, or the answer; a 
copy of all pleadings, except the complaint, shall be served on the opposite 
party or his attorney, if he has appeared withiw twenty days after a former 
pleading has been served. 

(2475) SEC. 39. The complaint shall contain: l 

Ist. The title of the action, specifying the name of the court and the 
name of the county in which the action is brought, and the names of the 
parties to the action, plaintiff and defendant. 

2d. A statement of the facts constituting the cause of action in ordinary 


and concise language. 
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3d. A demand of the relief which the plaintiff claims. If the recovery 
of money or damages be demanded, the amout thereof shall be stated. 

(2476) Sc. 40. The defendant may demur to the complaint within the 
time required in the summons to answer, when it appears upon the face 
thereof, either: 

1st. That the court has no jurisdiction of the person of the defendant or 
the subject of the action; or, 

2d. That the plaintiff has not legal capacity to sue; or, 

3d. That there is another action pending between the same parties for 
the same cause; or, 

Ath. That there is a defect of parties, plaintiff or defendant; or, 

5th. That several causes of action have been improperly united; or, 

6th. That the complaint does not state facts sufficient to constitute a 
cause of action. 

(2477) Suc. 41. The demurrer shall distinctly specify the grounds upon- 
which any of the objections to the ie a are taken. Unless it do so, 
it may be disregarded. 

(2478) SEC. 42. The defendant - may demur to the whole complaint, or 
to one or more of several causes of action stated therein, and answer the 
residue; or may demur and‘answer at the same time. 

(2479) Sxo. 43. If the complaint be amended, the amendments shall be 
filed, and a copy served upon the defendant or his attorney, if he has ap- 
peared by attorney; otherwise a new summons shall issue thereon. 

(2480) SEC. 44. When any of the matters enumerated in section forty . 
does not appear upon the face-of ¢he complaint, the objection may be taken 
by answer. 

(2481) Suc. 45. If no such objection be taken, either by the demurrer 
or answer, the defendant shall be deemed to have waived the same, except- 
ing only the objection to the jurisdiction of the court, and the objection ~ 
that the complaint does not state facts sufficient to constitute a cause of 
action. 

(2482) Suc. 46. The answer of the defendant shall contain, first, in re- 
spect to each allegation of the complaint controverted by the defendant, a 
specific denial thereof, or a denial thereof according to his information and 
belief, or any knowledge thereof sufficient to form a belief. 

Second, a statement of any new matter constituting ‘a defense or counter 
claim, in ordinary and concise language.* 

(2483) Suc. 47. The counterclaim mentioned in the last section shall be. 
one existing in favor of the defendant and against a plaintiff, between 
whom a several judgment might be had in the action, and arising out of 
one of the following causes of action: 

Ist. A cause of action arising out of the transaction set forth in the 
complaint as the foundation of the plaintiff’s claim, or connected with the 
subject of the action. 

2d. In an action arising upon contract; any other cause of action arising 
also upon contract, and existing at the commencement of the action. 


* As amended by act of 1866. 
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(2484) Sec. 48. When cross-demands have existed between persons under 
such circumstances that, if one had brought an action against the other, a 
counterclaim could have been set up, neither shall be deprived of the ben- 
efit thereof by the assignment or death of the other; but the two demands 
be deemed compensated, so far as they equal each other. 

(2485) SEC. 49. The defendant may set forth, by answer, as many de- 
fenses and counterclaims as he may have. ‘They shall each be separately 
stated, and the several defences shail refer to the causes of action which 
they are intended to answer in a manner by which they may be intelligibly 
distinguished. 

(2486) Sec. 50. Sham answers and defenses may be stricken out on mo- 
tion. 

(2487) | Sec. 51. Every pleading shall be subscribed by the party or his 
attorney, and when the complaint is verified by affidavit the answer shall 
be verified also, except as provided in the next section. 

(2488) ! Src. 52. The verification of the answer required in the last sec- 
tion may be omitted, when an admission of the truth of the complaint 
might subject the party to prosecution for felony. 

(2489) Sc. 53. When an action is brought upon a written instrument, 
and the complaint contains a copy of such instrument, or a copy is an- 
nexed thereto, the genuineness and due execution of such instrument shall 
be deemed admitted, unless the answer denying the same be verified. 


(2490) ‘Sec. 54. When the defense to an action is founded upon a writ- 
ten instrument, and a copy thereof is contained in the answer, or a copy is 
annexed thereto, the genuineness and @ue execution of such instrument 
shall be deemed admitted, unless the plaintiff file with the clerk, five days 
previous|to the commencement of the term at which the action is to be 
tried, an afidavit denying the same. 

(2491) Sec. 55. In all cases of the verification of a pleading, the affi- 
davit of the party shall state that the same is true of his own knowledge, 
except as to the matters which are therein stated on his information or be- 
lief, and, as to those matters, that he believes it to be true. And where a 
pleading is verified, it shall be by the affidavit of the party, unless he be 
absent from the county where the attorney resides, or from some cause un- 
able to verify it, or the facts are within the knowledge of his attorney, or 
other person verifying the same. When the pleading is verified by the 
attorney or any other person except the party, he shall set forth in the affi- 
davit the reasons why it is not made by the party. When a corporation is 
a party, the verification may be made by any other officer or agent thereof; 
or when the Territory or any officer thereof in its behalf is a party, the 
verification may be made by any person acquainted with the facts, except 
that, in actions prosecuted by the attorney-general in behalf of the Terri- 
tory, the pleadings need not in any case be verified. 

(2492) Src. 56. It shall not be necessary for a party to set forth in 4 
pleading 'the items of an account therein alleged, but he shall deliver to the 
adverse party, within five days after a demand thereof in writing, a copy of 
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the account, or be precluded from giving evidence thereof. The court, or 
a judge thereof, may order a further account, when the one delivered is too 
general, or is defective in any particular. 

(2493) Sec. 57. If irrelevant or redundant matter be inserted in a plead- 
ing, it may be stricken out by the court on motion of any person ag- 
grieved thereby. 

(2494) Sec. 58. In an action for the recovery of real property, such 
property shall be described, with its metes and bounds, in the complaint. 

(2495) Sec. 59. In pledding a judgment or other determination of a court 
or officer of especial jurisdiction, it shall not be necessary to state the facts 
conferring jurisdiction, but such judgment or determination may be stated 
to have been duly given or made. If such allegation be controverted, the 
party pleading shall be bound to establish, on the trial, the facts conferring 
jurisdiction. 

(2496) Szo. 60. In pleading the performance of conditions precedent in 
a contract, it shall not be necessary to state the facts showing such perform- 
ance; but it may be stated generally that the party duly performed all the 
conditions on his part; and, if such allegation be controverted, the party 
‘pleading shall establish on the trial the facts showing such performance. 

(2497) Sec. 61. In pleading a private statute, or a right derived there- 
from, it shall be sufficient to refer to such statute by its title and the day 
of its passage, and the court shall thereupon take judicial notice thereof ; 
except in this code it shall be sufficient to refer to the chapter by number 
and its title. l 

(2498) Sec. 62. In an action for libel or slander, it shall not be necessary 
to state in the complaint any extrinsic facts for the purpose of showing the 
application to the plaintiff of the defamatory matter out of which the cause 
af action arose; but it shall be sufficient to state generally that the same 
was published or spoken concerning the plaintiff, and if such allegation be 
controverted, the plaintiff shall establish on the trial that it was so pub- 
lished or spoken. 

(2499) Sec. 63. In the actions mentioned in the last section, the defen- 
dant may, in his answer, allege both the truth of the matter charged as 
defamatory and any mitigating circumstances to reduce the amount of 
damages; and, whether he prove the justification or not, he may give in 
evidence the mitigating circumstances. | 

(2500) Sue. 64. The plaintiff may unite several causes of action in the 
same complaint, when they all arise out of : 

Ist. Contracts, express or implied; or, 

2d. Claims to recover specific real property, with or without damages, for 
the withholding thereof, or for waste committed thereon, and the rents and 
profits of the same; or, 

3d. Claims to recover specific personal property, with or without dam: i 
ages, for the withholding thereof; or, 

4th. Claims against a trustee, by virtue of a contract or by operation of 
law; or, 
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5th. Injuries to character; or, 

6th. Injuries to person; or, 

"th. Injuries to property. But the causes of action so united shall all 
belong to one only of these classes, and shall affect all. the parties to the — 
action, and not require different places of trial, and shall be separately 
stated. | 

(2501) Sec. 65. Every material allegation of the complaint, not specifi- 
cally controverted by the answers, shall, for the purpose of the action, be 
taken as true. But the allegation of new matter in the answer shall be 
deemed: controverted by the adv erse party, as upon a direct denial or avotd- 
ance, as the case may require. 

(2502) Sec. 66. A material allegation in a pleading is one essential to 
the claim or defense, and which “could not be stricken from the pleading 
without leaving it insufficient. 

(2503) SEC. 61. After the decision of a demurrer, and on the payment 
of the costs of the same, the defendant may answer upon such terms as the . 
court shall direct. 

(2504). Sec. 68. The court shall, in furtherance of justice and on such 
terms as may be proper, amend any pleadings or proceedings by adding or 
striking out the name of any par ty, or by correcting a mistake in the name 
of a party, or a mistake in any other respect, and may on like terms at 
any stage of the proceedings before judgment, allow either party to amend 
any pleadings or other paper in the case, when in the opinion of said court 
such a course will the better enable it to do substantial justice between the 
parties 'to the action, and may upon like terms extend the time in which 
any pleading i in a case may be made and filed, beyond that fixed by the pro- 
visions of this chapter. The court may likewise, upon such terms as may 
be just and upon payment of costs, relieve a party or his legal representg- 
tive from a judgment, order or other proceeding taken against him through 
his mistake, inadvertence, surprise or excusable neglect; when from any 
cause the summons and a copy of the complaint in an action have not been 
personally served on the defendant, the court may allow, on such terms as 
may be: just, such defendant or his legal representative at any time within 
two years after the rendition of any judgment in such action, to appear 
and answer to the merits of the original action.* 

(2508) Sec. 69. When the plaintiff is ignorant of the name of a defen- 
dant, such defendant may be designated in any pleading or procecding by 
any namo; and when his true name is discovered the pleading or proceed- 
ing may be amended accordingly. 

(2506) Src. 70. In the construction of a pleading for the purpose of de- 
termining its effects, its allegations shall be liberally construed, with a view 
to substantial justice between the parties. 

(2507) Src. 71. The court shall, in every stage of an action, disregard 
any error or defect in the pleadings or proceedings which shall not affect 
the substantial rights of the parties; and no judgment shall be reversed or 
affected by reason of such error or defect. 

eas amended by act of 1877. 


| 
| 
i 


cHAP. 48] a IN CIVIL CASES. 419 


i m 7 


Of the Provisional Remedies in Civil Actions—Arrest and Bail. ~- 


(2508) Src. 72. No person shall be arrested in a civil action, except as 
prescribed by this chapter. i 

(2509) Src. 73. The defendant may be arrested as kerata prescribed, 
in the following cases arising after the passage of this chapter: ~ 

Ist. In an action for the recovery of money or damages, on a cause of 
action arising upon contract, express or implied, when the defendant is 
about to depart from the Territory, with intent to defraud his creditors, or 
when the action is for willful injury to person, to character or to property, 
knowing the property to belong to another. 

2d. In an action for a fine or penalty, or fur money or property em- 
bezzled or fraudulently misapplied, or converted to his own use, by a public 
officer; or an ‘officer of a corporation, or an attorney, factor, broker, agent 
or clerk, in the course of his employment as such; or by any other person 
in a fiduciary capacity, or for misconduct or neglect i in Office, or in.a pro- 
fessional employment; or for a willful violation of duty. 

3d. In an action to recover the possession of personal property unjustly ` 
detained, when the property, or any part thereof, has been concealed, re- 
moved or disposed of, so that it cannot be found or taken by the officer. 

4th. When the defendant has been guilty-of a fraud in contracting the 
. debt, or incurring the obligation for which the aetion is brought, or in con- 
cealing or disposing of the property, for the taking, detention or conver- 
sion of which the action is brought. 

5th. When the defendant has removed or disposed of his property, or is 
about,to do so, with intent to defraud his creditors. 

(2510) Src. 74. An order for the arrest of the defendant shall be ob- 
tained from a judge of the court in which the action is brought. 

(2511) Sec. 75. The order may be made whenever it shall appear to the 
judge, by the affidavit of the plaintiff or some other person, that a sufficient 
cause of action exists; and that the case is one of those mentioned in sec- 
tion seventy-three. The affidavit shall be either positive, or upon informa- 
tion and belief; and when upon information and belief, it shall state the 
facts upon which the information and belief are founded. If an order of 
arrest be made, the affidavit shall be filed with the clerk of the court. - 

(2512) Suc. 76. Before making the order the judge shall require a 
- written undertaking on the part of the plaintiff, with sureties, to the effect 
that if the defendant recover judgment, the plaintiff will pay all costs and 
charges that may be awarded to the defendant, and all damages which he 
may sustain by reason of the arrest, not exceeding the sum specified in the 
undertaking, which shall be at least five hundred dollars. Each of the 
sureties shall annex to the undertaking an affidavit that he is a resident and 
householder, or freeholder within the Territory, and worth double the sum 
specified in the undertaking, over and above all his debts and liabilities, 
exclusive of property exempt from execution. The undertaking shall be 
filed with the clerk of the court. 
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(2513) Src. 77. The order may be made to accompany the summons, or 
any other time afterward and before judgment. It shall require the sheriff 
of the county where the defendant may be found forthwith to arrest him 
and hold him to bail in a specified sum, and to return the order at a time 
therein mentioned to the clerk of the court in which the action is pending. 

(2514) Suc. 78. The order.of arrest, with a copy of the affidavit upon 
which it is made, shall be delivered to the sheriff, who, upon arresting the 
defendant, shall deliver to him the copy of the affidavit; and also, if desired, 
a copy of the order of arrest. 

(2515) Sxc. 79. The sheriff shall execute the order by arresting the de- 
fendant, and keeping him in custody until discharged by law. 

(2516) Sec. 80. The defendant, at any time before execution, shall be 
discharged from the arrest, either upon giving bail or upon depositing the 
amount mentioned i in the order of arrest, as provided in this chapter. 

(2517) Suc. 81, The defendant may give bail, by causing a written 
undertaking to be executed by two or more sufficient sureties, stating their 
places of residence and occupations, to the effect that they are bound in 
the amount mentioned in the order of arrest; that the defendant shall, at 
all times, render himself amenable to the process of the court during the 
pendency of the action, and to such as may be issued to enforce the judg- 
ment therein; or that they will pay to the plaintiff the amount of any 
judgment which may be recovered in the action. . 

(2518) SEC. 82. At any time before judgment, or within ten days there- 
after, the bail may surrender the defendant in their exoneration, or he may 
surrender himself to the sheriff of the county where he was arrested. 

(2519) Suc. 83. For the purpose of surrendering the defendant, the 
bail, at any time or place before they are finally charged, may themselves 
arrest him, or by a written authority, indorsed on a certified copy of the 
undertaking, may empower the sheriff todo so. Upon the arrest of the 
defendant by the sheriff, or upon his delivery to the sheriff by the 
bail, or upon his own surrender the bail shall be exonerated; provided, 
such arrest, delivery or surrender, take place before the expiration of ten — 
days after judgment; but if such arrest, delivery or surrender be not made 
within ten days after judgment, the bail shall be finally charged on their 
undertaking, and be bound to pay the amount of the judgment within ten 
days thereafter. 3 

(2520) Src. 84. If the bail neglect or refuse to pay the judgment within 
ten days after they are finally charged, judgment against such bail for the 
amount of such original judgment may be, by order of the court, upon 
affidavit of such neglect or refusal, entered against the bail. 

(2521) Sec. 85. The bail shall also be exonerated by the death of the 
defendant, or his imprisonment in a Territorial prison, or by his legal dis- 
charge from the obligation to render himself amenable to the process. 

(2522) Sec. 86. Within the time limited for that purpose the. sheriff 
shall file the order of arrest in the office of the clerk of the court in which 
the action is pending, with his return indorsed. thereon, together with a 
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copy of the undertaking of the bail. The original undertaking he shall 
retain in his possession until filed, as herein provided. The plaintiff, with- 
in ten days thereafter, may serve upon the sheriff a notice that he does not 
accept the bail, or he shall be deemed to have accepted them, and the 
sheriff shall be exonerated from liability, If no notice be served within 
ten days, the original undertaking shall be filed with the clerk of the court. 


(2523) Src. 87. Within five days after the receipt of. notice, the sheriff 
or defendant may give to the plaintiff, or his attorney, notice of the justi- 
fication of the same or other bail: (specifying the places of residence and 
occupations of the latter), before a judge of the court or district clerk, at 
a specified time and place; the time to be not less than five nor more than 
ten days thereafter, except by consent of parties. In case other bail be 
given there shall be a new undertaking. y 

(2524) Sec. 88. The qualifications of bail shall be as follows: 

1st. Each of them shall be a resident and householder or freeholder with- 
in the county. 

2d. Each shall be worth the amount specified in the order of arrest,-or 
the amount to which the order is reduced, as prévided in this chapter, over 
and above all his debts and liabilities, exclusive of property exempt from 
execution; but the judge or district clerk, on justification, may allow more 
than two sureties to justify severally in amounts less than that expressed. 


in the order, if the whole justification be equivalent to that of two suffici- 


ent bail. 

(2525) Sec. 89. For the purpose of justification, each of the bail shall - 
attend before the judge or district clerk at the time and place mentioned 
in the notice, and may be examined on oath on the part of the plaintiff, 
touching his sufficiency, in such manner as the judge or clerk, in his dis- 
cretion, may think proper. The examination shall be reduced to wng, 
and subscribed by the bail, if required by the plaintiff. 

(2526) Sec. 90. If the judge or clerk find the bail sufficient, he shall an- 
nex the examination to the undertaking, indorse his allowance thereon, and 
cause them to be filed, = the sheriff shall thereupon ;be exonerated from 
hability. 

(2527) Sze. 91. The defendant may, at the time of his arrest, instead of 
giving bail, deposit with the sheriff the amount mentioned in the order. 
In case the amount of the bail be reduced, as provided in this chapter, the- 
defendant may deposit such amount instead of ‘giving bail. In either case, 
the sheriff shall give the defendant a i of the deposit made, and 
the defendant shall be discharged out of custody. 

(2528) Sc. 92. The sheriff shall immediate y after the deposit pay the 


~ 


same into court, and take from the clerk receiying the same two certificates 


of such payment, the one of which he shall deliver or transmit to the plain- 
tiff or his attorney; and the other to the defendant. For any default in 
making such payment, the same proceedings may be had on the official 
bond of the sheriff to collect the sum deposited as in other cases of delin- 
quency. 
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(2520) Sec. 93. If money be deposited, as provided in the last two sec- 
tions, bail may be given, and may justify upon notice at any time before 
judgment; and on the filing of the undertaking and justification with the 
clerk, the money deposited shall be refunded by such clerk to the defendant. 

(2530): Szc.-94. Where money shall have been deposited, if it remain on 
deposit at the time of a recovery of a judgment in favor of the plaintiff, 
the clerk shall, under the direction of the court, apply the same in satis- 
faction thereof, and after satisfying the judgment shall refund the surplus, 
if any, to the defendant. If the judgment be in favor of the defendant, 
the clerk shall, under like direction of the court, refund to him the whole 
sum deposited and remaining unapplied. 

(2581) Src. 95. If, after being arrested, the defendant escape or be 
rescued, | the sheriff shall himself be liable as bail; but he may discharge 
himself from such liability by the giving and justification of bail, at any 
time before judgment. 

(2532) Src. 96. If a judgment be recovered against the sheriff, upon his 
liability as bail, and an execution thereon be returned unsatisfied in whole 
or in part, the same proceedings may be had, on his official bond, for the 
- recovery of the whole or any deficiency as in other cases of delinquency. {| 

(2533) Sec. 97. A defendant arrested may, at any time before the justi- 
fication of bail, apply to the judge who made the order or the court in 
which the action is pending, upon reasonable notice to the plaintiff to va- 
cate the order of arrest, or to reduce the amount of bail. If the applica- 
tion be made upon affidavits on the part of the defendant, but not otherwise, 
the plaintiff may oppose the same by affidavits or other proofs, in addition 
to those ion which the order of arrest was made. 

(2534) Src. 98. If upon such application it shall satisfactorily appear that 
there was not sufficient cause for the arrest, the’ order shall be vaeated; or 
if it satisfactorily appear that the bail was fixed too high, the amount shall 
be reduced. 


1 
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| Claims and Delivery of Personal Property. 


(2535) Sec. 99. The plaintiff, in an action to recover the possession of 
personal, property, may, at the time of issuing the summons, or at any time 
before answer, claim the delivery of such property to him as provided in 
this chapter. 

(2536) Sze. 100. Where a delivery i is claimed, an affidavit shall be made 
by the plaintiff or by some one in his behalf, showing: 
~ Ast. That the: plaintiff i is the owner of the property claimed (particularly 
describing it), or is lawfully entitled to the possession thereof; 

2d. That the property is wrongfully detained by the defendant. 

3d. The alleged cause of the detention thereof, Seonag to his best 
knowledge, information and belief; 

4th. That the same has not bean taken for a tax, idise or fine, pur- 
suant to a statute; or seized under an execution or an attachmient against 
the property of the plaintiff; or, if so seized, that it is by statute exempt 

rom such seizure; and, 
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5th.. The actual value of the property. 

(2587) Sec. 101. A'judge or clerk ‘of the court in which the action is 
brought, shall thereupon, by an indorsement in writing upon the affidavit, 
order the sheriff of the county where the property claimed may be to take 
the same from the defendant and deliver it to the plaintiff, upon receiving 
the undertaking ‘mentioned in the next section. | 

(2538) Sec. 102. Upon the receipt of the affidavit and order, with a writ- . 
ten undertaking executed by two or more sufficient sureties, approved by 
the sheriff, to the effect that they are bound in /double the value of ‘the 
property as stated in the affidavit, for the prosecution of the action and for 
the return of the property to the defendant, if return thereof be adjudged, 
and for the payment to him of such sum as may, for any cause be recov- 
ered against the plaintiff, the sheriff shall forthwith take the property de- 
scribed in the affidavit, if it be in the possession of the deferidant or his 
agent, and retain it in his custody. . He shall also without delay serve on 
the defendant a copy of the affidavit, order and undertaking, by delivering 
the same to him personally if he can be found, or to his agent from whose 

possession the property is taken, or, if neither can be found, by leaving 
- them at the usual place of abode of either with some person of suitable age 
and discretion; or, if neither have any known place of abode, by putting 
them into the nearest post-office directed to the defendant. 


(2539) Sec. 103. The defendant may, within two days after the service 
of a copy of the affidavit and undertaking, give notice to the sheriff that 
he excepts to the sufficiency of the sureties. If he fails to do so he shall. 
be deemed to have waived all objections to them. When the defendant 
excepts, the sureties shall justify on fotice in like manner as upon bail on 
arrest; and the sheriff shall be responsible for the sufficiency of the sureties _ 
until the objection to them is either waived as above provided, or until they 
justify. If the defendant except to the sureties he cannot reclaim the pro- 
perty, as provided in the next section. 

(2540) Sec. 104. At any time before the delivery of the property to the 
plaintiff the defendant may, if he do not except to the sureties of the plain- 
tiff, require the return thereof, upon giving to the sheriff a written under- 
taking, executed by two or more sufficient sureties, to the effect that they 
are bound in double the value of the property as stated in the affidavit of 
the plaintiff for the delivery thereof to the plaintiff, if such delivery be 
adjudged, and for the payment to him of such sum as may for any cause 
be recovered against the defendant. If a return of the property be not so 
required within five days after the taking and service of notice to the de- 
fendant, it shall be delivered to the plaintiff, except as provided in section 
one hundred and nine. 

(2541) Sec. 105. The defendant’s sureties, upon notice to the plaintiff of 
not less than two or more than five days, shall justify before a judge or 
district clerk, in the same manner as upon bail on arrest; and upon such 
justification the sheriff shall deliver the property to the defendant. The 
sheriff shall be responsible for the defendant’s sureties until they justify, 
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or until the justification is completed or expressly waived, and may retain 
the property until that time; if they, or others in their place, fail to justify 
at the time and place appointed, he shall deliver thé property to the plain- 
tiff. ! 
(2542) Sec. 106. The qualification of sureties and their justification 
shall be such as are prescribed by this chapter’ in respect to bail upon an 
order of arrest. 

(2543) Sec. 107. If the property, or any part thereof, be concealed in 
a building or inclosure, the sheriff shall publicly demand its delivery; if it 
_ be not delivered, he shall cause the building or inclosure to be broken open, 
and take the property into his possession; and, if necessary, he may call to 
his aid: the power of his county. 

(2344) ‘Sec. 108. When the sheriff shall have taken property, as in this 
chapter provided, he shall keep it in a secure place, and deliver it to the 
party entitled thereto, upon receiving his lawful fees for taking and his 
necessary expenses for keeping the same. 

(2545) Sec. 109. If the property taken be claimed by any other person 


“than the defendant or his agent, and such person make affidavit of his title 


thereto, or right to possession thereof, stating the grounds of such title or 
right, and serve the same upon the sheriff, the sheriff shall not be bound to 
keep the property, or deliver it to the plaintiff, unless the plaintiff, on de- 
mand of him or his agent, indemnify the sheriff against such claim, by an 
undertaking, by two sufficient sureties, accompanied by their affidavits, 


. that they are each worth double the value of the property as specified in 


_ the affidavit of the plaintiff, over and above their debts and liabilities, ex- 


clusive of property exempt from execution, and are freeholders or house- 
holders in the. county; and no claim to such property by any other person 
than the defendant or his agent shall be valid against the sheriff unless so 
made. ` : . 

(2546) ‘Sec. 110. The sheriff shall file the order and affidavit with his 
proceedings thereon with the clerk of the court in which the action ig pend- 
ing, within twenty days after taking the property mentioned therein. 

| 


n $ Injunction. 


(2547) Sec. 111. An injunction is a writ or order requiring a person to 
refrain from a particular act. The order or writ may be granted by the 
court in which the action is brought, or by a judge thereof, and when 
made by a judge, may be enforced as the order of the court. 

(2548) Src. 112. An injunction may be granted in the following cases: 

1. When it shall appear by the complaint that the plaintiff is entitled to 
the relief demanded, and such relief, or any part thereof, consists in re- 
straining the commission or continuance of the act complained of, either 
for a limited period or perpetually. 

2. When it shall appear by the complaint or affidavit that the commis- 
sion or continuance of some act during the litigation would produce great 
or irreparable injury to the plaintiff. 

, | 
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3. When it shall appear during the litigation that the defendant is doing, 
or threatens or is-about to do, or is procuring or suffering to be done, some 
act in violation of the plaintiff’s rights respecting the subject of the action, 
and tending to render the judgment ineffectual. 

(2549) Sec. 113. The injunction may be granted at the ine of i issuing 
the summons upon the complaint; and at any time afterward, before judg- 
ment upon affidavits. The complaint in the one case, and the affidavits in 
the other, shall show satisfactorily that sufficient grounds exist therefor. 
No injunction shall be: granted on the complaint, unless it be verified by 
the oath of the plaintiff, or some one in his behalf, that he, the person 
making the oath, has read the complaint, or heard the complaint read, and 
knows the contents thereof, and the same is true of his own knowledge, 
except the matters therein stated on information and belief; and that, as 
to those matters, he believes it to be true. When granted on the com- 
plaint, a copy of the complaint and verification attached shall be served 
with the injunction; when granted upon affidavit, a copy of the affidavit 
shall be served with the injunction. 

(2550) Sc. 114. An injunction shall not be allowed after the defendant 
has answered, unless upon notice or upon an order to show cause; but in 
such case the defendant may be restrained until the decision of the court or 
judge granting or refusing the injunction. 

(2551) Sec. 115. On granting an injunction, the court or judge shall re- 
quire, except where the people of the Territory are a party plaintiff, a 
written undertaking on the part of the plaintiff, with sufficient sureties, to _ 
the effect that the plaintiff will pay to the party enjoined such damages, 
not exceeding an amount to be specified, as such party may sustain by 
reason of the injunction, if the court finally decide that the plaintiff was 
not entitled thereto. 

(2552) Sec. 116. If the court or judge deem it proper that the defend- - 
ant, or any of several defendants, should be heard before granting the in- - 
junction, an order may be made requiring cause to be shown at a specified’ 
time and place why the injunction should not be granted; and the defend- 
ant may in the meantime be restrained. 

(2553) Sec. 117. An injunction to suspend the general and ordinary 
business of a corporation shall not be granted except by the court or judge; 
nor shall it be granted without due notice of the application therefor to 
the proper officers of the corporation, except when this Territory is a party 
to the proceeding. 

(2554) Sec. 118. If an injunction be granted without notice, the defend- 
ant, at any time before the trial, may apply, upon reasonable notice to the 
judge who granted the injunction or to the court in which the action is 
brought, to dissolve or modify the same. The application may be made 
upon the complaint and the affidavit on which the injunction was granted, 
or upon affidavit on the part of the defendant, with or without the answer. 
If the application be made upon affidavits on the part of the defendant, . 
but not otherwise, the plaintiff may oppose the same by affidavits or other 
evidence in addition to those on which the injunction was granted, 
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(2555) Src. 119. If, upon such application, it satisfactorily appear that 
there is not sufficient ground for the injunction, it shall be dissolved; or, if 
it satisfactorily appear that the extent of the injunction is too great, it shall 
be modified. 


Attachment. 


(2556) eo. 120. The plaintiff at the time of issuing his summons, or 
any time afterward, may have the property of the defendant attached as 
security for the satisfaction of any judgment that may be recovered, unless 
the defendant give security to pay such judgment as hereinafter provided 
in the following cases: 

1. In an action upon a contract, express or implied, for the direct pay- 
ment of money, which contract was made, or is payable in this Territory, 
and is not secured by a mortgage, lien or pledge, upon real or personal pro- 
perty, orjif so secured, that such security has been rendered nugatory by 
the act of the defendant. 

2. In an action upon a contract, expressed or implied, for the direct pay- 
ment of money, against a defendant not residing in this Territory.* 

(2557) | Sec. 121. The clerk of the court shall issue the writ of attach- ` 
ment upon receiving an affidavit by, or on behalf of the plaintiff, which 
shall be filed, showing: 

1. That the defendant is indebted to thé plaintiff (specifying the amount 
of such indebtedness, over and above all legal set-offs or counter claims) 
upon a contract expressed or implied, for the direct payment of money, and 
that such contract was made, or is payable in this Territory, and that the 
payment of the same has not been secured by any mortgage, lien or pledge 
upon real or personal property; or 

2. That the defendant is indebted to the plaintiff (specifying the amount 
of such indebtedness, as near as may be, over and above all legal set-offs or 
counter claims), and that the defendant is a non-resident of this Territory; 
and | 

3. That the sum for which the attachment is asked is a bona fide existing 
debt due, and owing from the defendant to the plaintiff, and that the 
attachment is not sought, and the action is not prosecuted to hinder, delay 
or defraud any creditor or creditors of the defendant.* 

(2558) Sec. 122. Before issuing the writ the clerk shall require a written 
undertaking on the part of the plaintiff, in a sum not less than double the 
amount claimed by the plaintiff with sufficient sureties to the effect that if 
the defendant recover judgment the plaintiff will pay all costs that may be 
awarded to the defendant, and all damages which he may sustain by reason 
of the attachment, not exceeding the sum specified in the undertaking. 

(2559) Suc. 123. The writ shall be directed to the sheriff of any county 
in which property of such defendant may be, and require him to attach 
and safely keep all the property of such defendant within his county, not 
exempt from execution, or so much thereof as may be sufficient to satisfy 


eas amended by act of 1877. 
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the plaintiff’s demand, the amount of which shall be stated in conformity 
with the complaint, unless the defendant, give him security, by the under- - 
taking of at least two sufficient sureties in an amount’sufficient to satisfy 
such demands with costs, or in any amount equal to the value of the pro- 
perty which has been, or is about to be attached, in which case the sheriff 

- will take such undertaking. Several writs may be issued at the same time 
to sheriffs of different counties.* 

(2560) Suc. 124, The rights or shares which the defendant may ‘have in 
the stock of any corporation or company, together with the interest and 
profits thereon, and all debts due such defendant, and all other property in 
this Territory’ of such defendant not exempt from execution, may be 
attached, and, if judgment be recovered, be sold to satisfy the judgment 
and execution. 

(2561) Sec. 125. The sheriff to whom the writ j is directed and delivered 
shall execute the same without delay, and if the undertaking mentioned in . 
section one hundred and twenty-three be not given, as follows: 

lst. Real property shall be attached by leaving a copy of the writ with 
the occupant thereof; or, if there be no occupant, by posting a copy ina 
conspicuous place thereon, and filing a copy, together with a description of © 
the property attached, with the recorder of the county. 

2d. Personal property capable of manual delivery shall be attached by 
taking it into custody. l 

3d. Stock-or shares, or interest in stock or shares, of any anoa or 
company, shall be attached by.leaving with the president, or other,head of, 
the same, er the secretary, cashier or managing agent thereof, a.copy of 
the writ, and a notice stating that the stock or interest of the defendant is 
attached in pursuance of such writ.” 

4th. Debts and credits, and other personal property, not capable of 
manual delivery, shall be attached by leaving withthe. person owing such 
debts, or having in his possession or under his control such credits, or other 
personal property, a copy of the writ, and a ‘notice that the debits owing by 
him to the defendant or the creditors, and other personal property in his 
possession or under his control, belonging to the defendant, are attached in 
ma of such writ. ` 

(2562) SEC. 126. Upon receiving information in writing from the plain- 
tiff, or his attorney, that any person has in his possession or under his con- 
trol any credits or other personal property belonging to the defendant, or 
is owing any debt to the defendant, the sheriff shall serve upon such person 
a copy of the writ, and a notice that such credits, or other property or 
debts, as the case may be, are attached in pursuance of such writ. 

(2563) Sec. 127. All persons having in their possession, or under their 
control, any credits or other personal property belonging to the defendant, 
or owing any debts to the defendant, at the time of service upon them of a 
copy of the writ and notice, as provided in the last two sections, shall be, 
unless such property be delivered up or transferred, or such debts be paid 
eis amendedgby act of 1877. 
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to the sheriff, liable to the plaintiff for the amount of such credits, pro- 
perty or debt, until the attachment be discharged, or any judgment re- 
covered by him be satisfied. ` 

(2564) Sec. 128. Any person owing . debts to the defendant, or having in 
his possession or under his control any credits or other personal property 
belonging to the defendant, may be required to attend before the court or 
. Judge, and be examined on oath respecting the same. The defendant may 
also be required to attend for the purpose of giving information respecting 
his property, and may be examined on oath. The court or judge may, 
after such examination, order personal property capable of manual delivery 
` to be delivered to the sheriff on such terms as may be just, having reference 
to any liens thereon, or claims against the same, and a memorandum to be 
given of all other personal property, containing the amount and description 
thereof. © 

(2565) SEC. 129. The sheriff shall make a full inventory of the property 
attached, and return the same with the writ. To enable him to make such 
return asito debts and credits attached, he shall request, at the time of ser- 
- vice, the party owing the debt or having the credit to give him a memoran- 
dum stating the amount and description of each; and, if such memorandum 
be refused, he shall return the fact of refusal with the writ. The party re- 
fusing to give the memorandum may be required to pay the costs of any 
proceedings taken for the purpose of obtaining information respecting the 
amount and description of such debt or credit. 

(2566) Seo. 130. If any of the property attached be perishable, the 
sheriff shall sell the same in the manner in which such property is sold on 
execution, The proceeds and other property attached by him shall be re- 
tained by. him to answer any judgment that may be recovered in the action, 
_ unless sooner subjected to execution upon another judgment recovered pre- 
vious to the i issuing of the attachment. Debts and credits attached may be 
collected by him, if the same can be done without suit. The sheriff’s re- 
ceipt shae a sufficient discharge for the amount paid. 

(2567) Suc. 131. If any personal property attached be claimed by a third 


person as, his property, the sheriff may summon a jury of six men to try- 


the validity of such claim, and such proceedings shall be had thereon, with 
the like effect, as in case of a claim after levy upon execution. 

(2568) SEC. 132. If judgment be recovered by the plaintiff, the sheriff 
shall satisfy the same out of the property attached by him which has not 
been delivered to the defendant or a claimant as hereinbefore provided, or 
subjected to execution on another judgment recovered previous to the issu- 
ing of the attachment, if it be sufficient for that purpose: 

Ist. By paying to the plaintiff the proceeds of all sales of perishable 
property sold-by him, or of any debts or credits collected by him, or so 
much as shall be necessary to satisfy the judgment. 

. 2d. If any balance remain due, and an execution shall have been issued 
on the judgment, he shall sell under the execution so much of the prop- 
erty, real or personal, as may be necessary to satisfy the balance, if enough 
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for that purpose remain in his hands. ` Notices of the sales shall be given, 
and the sales conducted as in other cases of sales on execution. 

(2569) Suc. 133. If, after selling all the property attached by him re- 
maining in his hands, and applying the proceeds, together with the pro- 
ceeds of any debts or credits collected by him, deducting his fees, to the 
_ payment of the judgment,.any-balance shall remain due, the sheriff shall 
proceed to collect such balance as upon an execution in other cases. 
Whenever the judgment shall have been paid, the sheriff, upon reasonable 
demands, shall deliver over to the defendant the attached property remain- 
ing in his hands and any proceeds of the property attached nnapplied on 
the judgment. 

(2570) Sc. 134. If the execution be returned unsatisfied, in whole or in 
part, the plaintiff may prosecute any undertaking given, pursuant to sec- 
tion one hundred and twenty-three or section one hundred and thirty- 
seven, or he may proceed as in other cases upon the return of an execu- 
tion. 

(2571) Sec. 135. If the defendant recover judgment against the plaintiff, 
any undertaking received in the action, all the proceeds of sales and 
money collected by the sheriff, and all the property attached remaining in 
the sheriff’s hands, shall be delivered to the defendant or his agent; the 
order of attachment shall be discharged, and the property released there- - 
from. l 

(2572) Suc. 136. Whenever the defendant shall have appeared in the 
action he may apply upon reasonable notice to the plaintiff, to the court or _ 
judge thereof for an order to discharge the same, upon the execution of the 
undertaking mentioned in the next section; and, if the application be 
granted, all the proceeds of sales and moneys collected by the sheriff, and 
all the property attached remaining in his hands shall be released from the 
attachment and delivered to the defendant upon the justification of the 
sureties on the undertaking, if required by the plaintiff. 

(2573) SEC. 137. Upon such application. the defendant shall deliver to 
the court or judge an undertaking executed by at least two sureties, resi-. 
dents and freeholders in the county, to the effect that the sureties will, on 
demand, pay to the plaintiff the amount of judgment that may be recov- 
ered against the defendant in the action, not exceeding the sum specified 
in the undertaking, which shall be sufficient to satisfy the amount claimed. 
by the plaintiff in his complaint and the costs. The sureties may be re- 
quired to justify on application before the judge or court, and the prop- 
erty attached shall not be released from the attachment without their 
justification, if the same be required. l 

(2574) Sec. 138. The defendant may, also, any time before the time for 
answering expires, apply, on motion, upon reasonable notice to the plaintiff, 
to the judge who made the order or the court in which the action -is- 
brought, that the attachment be discharged on the ground that the writ 
was improperly issued. 

(2575) Sue. 139. If the motion be made upon affidavits on the part of 
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the defendant, but not otherwise, the plaintiff may oppose the same by affi- 
davits or other evidence, in addition to those on which the order of attach- 
ment was made. 

(2576) Sec. 140. If upon such application it shall satisfactorily appear 
that the writ of attachment was improperly issued, it shall be discharged. 

(2577) Sec. 141. Upon the return of the writ of attachment, the de- 
fendant may file his answer under oath, putting in issue the truth of tho 
_ matters contained in the affidavit, and the same shall be tried as a prelimi- 
nary issue in the cause; and if the affidavit is not sustained the attach- 
ment shall be dissolved, and the suit shall proceed as if commenced by an 
ordinary summons; and the plaintiff, upon the dissolution of the attach- 
ment, shall be adjudged to pay all the costs of the attachment and the 
damages sustained thereby, to be determined as in ordinary actions for 
damages. 

(2578) Src. 142. Upon the return of the writ, of attachment, if i ap- 
pear to the court that an excess of property has been attached, the court 
may, by order, reduce the amount to what will be sufficient to satisfy the 
demands of the plaintiff, with costs. 

(2579) Sec. 143. The sheriff shall return the writ of attachment with 
the summons, if issued at the same time; otherwise, within twenty days 
after its receipt, with a certificate of his proceedings endorsed thereon or 
- attached thereto. Thé provisions of this chapter shall not apply to any 
suits by attachment already commenced. 


Deposit in Court. 


(2580) Src. 144. When it is admitted by the pleading or examination of 
a party that he has in his possession, or under his control, any money or 
other things capable of delivery, which, being the subject of the litigation, 
is held by him as trustee for another party, or which belongs or is due to 
another party, the court may order the same, upon motion, to be deposited 
in court or delivered to such party, upon such conditions as may be just, 
subject to the further. direction of the coprt. 

(2581) Suc. 145. A receiver may be appointed by the court in which the 
action is pending, or by the judge thereof: 

1st. Before judgment provisionally on the application of either party, 
when he: establishes a prima facie right to the property, or an interest 
therein. which is the subject of the action, and which is in possession of the 
adverse party, and the property, or its rents and profits, are in danger of 
being lost or materially injured or impaired. 

od. After judgment, to dispose of the property according to the judg- 
ment, or to preserve it during the pending of an appeal; and, 

3d. In such other cases as are in accordance with the practice of courts 
of equity jurisdiction. 
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Of the Trial and Judgment in Civil Actions—Judgment in General. 


(2582) Src. 146. A judgment is the final determination of the rights of 
the parties in the action or proceeding, and may be entered in term or va- 
cation. 

(2583) Sec. 147. J udgment may be given for or against one or more of 
several plaintiffs, and for or against one or more of several defendants; and 
it may, when the justice of the case requires it, determine the ultimate - 
rights of the parties on each side, as between themselves. 

(2584) Sec. 148. In an action against several defendants, the court may, 
in its discretion, render judgment against one or more of them, leaving the 
action to proceed against the others, whenever a several judgment is proper. 

(2585) Src. 149. The relief granted to the plaintiff, if there be no an- 
swer, shall not exceed that which he shall have demanded in his complaint; 
but in any other case the court may grant him any relief consistent with . 
the case made by the complaint and embraced within the issue. 

(2586) Src. 150. An action may be dismissed, or a judgment of nonsuit 

entered in the following cases: 

-~ Ist. By the plaintiff himself, at any time before trial, on the payment 
of costs, if a counterclaim has not been made. If a provisional remedy has 
been allowed, the undertaking shall thereupon be delivered by the clerk to 
the defendant, who may have his action thereon. 

2d. By either party, upon the written consent of the other. 

3d. By the court, when the plaintiff fails to appear on the trial, and the 
defendant appears, and asks for the dismissal. 

4th. By the court, when upon the trial, and before the final submission 
of the case, the plaintiff abandons it. 

5th. By the'court, upon motion of the defendant, when upon the trial 
the plaintiff fails to prove a sufficient case’ for the jury. The disinissal 
mentioned in the first two subdivisions shall be made by an entry in the 
clerk’s register. Judgment may thereupon be entered accordingly. i 

(2587) Sec. 151. In every case, other than those mentioned in vate last 
section, the judgment shall be rendered on the merits. J 


at 


Timen upon Failure to Answer. . : 


(2588) Src. 152. Judgment on be had, if the defendant fail to answer 
the complaint, as follows: 
ist.'In an action arising upon ci for the recovery of money or 


damages only, if no answer has been filed with the clerk of the court within 


the time specified in the summons, or such further time as may have been 
granted; the clerk, upon application of the plaintiff, shall enter the default 
of the defendant, and immediately thereafter enter judgment for the 
amount specified in the summons, including the costs, against the defend- 
ant, or against one or more of several defendants, in the cases provided for 
in section thirty-two. 

2d. In other actions, if no answer has been filed with the clerk of the 
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- court within the time specified in the summons, or such further time as 
may have been granted, the clerk shall enter the default of the defendant, 
and thereafter the plaintiff may apply at the first or any subsequent term 
of the court for the relief demanded in the complaint. If the taking of 
an. account or the proof of any fact be necessary to enable the court to give 
judgment or to carry the’ judgment into effect, the court may take the ac- 
count or hear the proof, or may, in its discretion, order a reference for that 
` purpose; and where the action is for the recovery of damages in whole or 
in part, the court may order the damages to be assessed by a jury; or if, to 
determine the amount of damages, the e taminanon of a long account be 
necessary, by a reference as above provided, 

3d. In| actions where the service of summons was by publication, the 
plaintiff, twenty days after the expiration of the time designated in the 
order of publication may, upon proof of the publication and that no answer 
has been filed, have judgment as provided for in said section one hundred 
and fifty-two, hereby amended.* 
| Of Issues, and the manner of their Disposition. 

(2589) SEC. 153. An issue arises when a fact or conclusion of law is 
maintained by the one party and is controverted by the other. Issues are of 
two kinds: a 

1. Of law; and 

2. Of fact. 

(2590) Sec. 154. An issue of law arises meee a demurrer to the com- 
plaint, or to some part thereof. 

(2591) Sec. 155. An issue of fact arises: 

1. Upon a material allegation in the complaint, CONEY EEO’ by the an- 


Swer; Or 


2. Upon new matter in the answer. 

(2592) (Suc. 156. An issue of law shall be tried l by the court, unless it be 
referred, upon consent, as provided in this chapter. 

(2598) Sec. 157. An issue of fact shall be tried by a jury, unless a jury 
trial is waived or a reference be ordered, as provided in this chapter. Where 
there are issues both of law and fact to the same a the issues of 
law shall be first disposed. of. 

(2594) Sec. 158. The clerk shall enter causes upon the calendar of the 
court according to the date of the issue. Causes once placed on the calen- 
dar for a general or special term, if not tried or heard at such term, shall 
remain upon the calendar from court to court until finally disposed of. 

(2595) Sec. 159. Hither party may bring the issue to trial or to a hear- ' 
ing; and jin. the absence of the adverse party, unless the court for good 
cause otherwise direct, may proceed with his case, and take a dismissal of 
the action or a verdict or judgment, as the case may require. 

(2596) SEc. 160. A motion to postpone a trial on the ground of the ab- 
sence of evidence shall only be made up on affidavit, showing the materiality 

Ag diendi by act of 1866. 
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of the-evidence expected to be obtained, and that due diligence has been 
used to procure it. The court may also require the moving party to state, 
upon affidavit, the evidence which he expects to obtain;. and if the adverse 
party thereupon admit that such evidence would be given, and that it be 
considered as actually given on the trial, or offered and overruled as im- 
proper, the trial shall not be postponed; provided, that the party obtaining 
a postponement of a trial in any court of record shall also, if required by 
the adverse party, consent that the testimony of any witness of such adverse 
party who is in attendance be taken by deposition before a judge or clerk 
of the court in which the case is pending, or before a notary public to be 
named by the court, which shall accordingly be done; and the testimony so 
taken may be read on the trial with the same effect and subject to the same 
objections as if the witnesses were produced. 


Trial by Jury.—Formation of the Jury. ` 


_ (2597) Suc. 161. When the action is called for trial by jury, the clerk 
shall prepare separate ballots containing thé names of the jurors summoned 
who have appeared and not been excused, and deposit them in a box. He 
shall then draw from the box twelve names, and the persons whose names 
are drawn shall constitute the jury. If the ballots become exhausted before 
the jury is complete, or if from any cause a juror or jurors be excused or 
discharged, the sheriff shall summon, under the direction of the court, ` 
from the citizens of the county and not from bystanders, so many qualified © 
persons as may be necessary to complete the jury. The jury shall consist 
of twelve persons, unless the parties consent to a less number. The parties 
may consent to any number’ not less than three. Such consent shall ne 
entered by the clerk in the minutes of the trial. 

(2598) Sec. 162. As soon as the jury is completed, an oath or affirmation 
shall be administered to the jurors, in substance that they, each of them, 
will well and truly try the matter in issue between , the plaintiff, and 

, the defendant, and a true verdict render according to the evidence. 

(2599) Sec. 163. Hither party may challenge the jurors, but when there 
are several parties on either side, they shall join in a challenge before it can 
be made. The challenges shall be to individual jurors, and shall either be 
peremptory or.for cause. Hach party shall be entitled to four peremptory 
challenges. ` 

(2600) Src. 164. Challenges for cause may be taken on one ‘or more of 
the following grounds: 

Ist. A want of any of the qualifications presoribed by statute to Rider: a 
person competent as a juror; í 

2d. Consanguinity or affinity within the third dar to either party; | 

3d. Standing in the relation of guardian and ward, master and servant, — 
employer and clerk, or principal and agent to either party; or being a mem- 
ber of the family of either party; or a partner in business with either party; 


or being gua) on any bond or obligation for either party; 
23 
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4th. Having served as a juror or been a witness on a previous trial be- 
tween the same parties for the same cause of action; 

5th. Interest on the part of the juror in the event of the action, or in the 
main question involved in the action; 

6th. Having formed or expressed an unqualified opinion or belief as to 
the merits of the action; 

Yth. The existence of a state of mind in the juror evincing enmity against 
or bias to either party. 

(2601) Sec. 165.. Challenges for cause shall be tried by the court. The 
juror challenged, and any other person, may be examined as a witness on 
the trial of the challenge. ad 

| Conduct of the Trial. 

(2602) Seo. 166. If, after the impanneling of the jury, and before ver- 
dict, à juror become sick, so as to be unable to perform his duty, the court 
may order him:to be: discharged. In that case the trial may proceed with 
the other jurors, or a new jury may be sworn, and the trial begin anew; 
or the’ jury may be discharged, and a new jury then or afterward im- 
panneled. 

(2603) Src. 167. In charging the jury, the court shall state to tém all 
matters of law which it thinks necessary for their information in giving 
their ver dict; and if it state the testimony of the case, it shall also inform 
the jury that they are the exclusive judges of all questions of fact. The 
court shall furnish to either party at the time, upon request, a statement in 
. writing of the points of law contained in the. charge; or shall sign at the 
time a statement of such points prepared and submitted by the counsel of 
either party.. 

(2604) Src. 168. After hearing-the charge, the jury may either decide i in 
court or retire for deliberation. If they retire, they shall be kept together 
in a room provided for them, or some other convenient place, under the 
charge of one or more officers, until they agree upon their verdict orare ` 
discharged by the court. The officer shall, to the utmost of his ability, 
keep the jury together, separate from other persons; he shall not suffer any 
communication to be made to them, or make any himself, unless by order 
of the court, except to ask them if ‘they have agreed upon their verdict; 
and he shall not,-before the verdict is rendered, communicate to any person 
` the state of their deliberations or the verdict agreed upon, 

(2605) Sec. 169. Upon retiring for deliberation, the jury may take with 
them all papers (except depositions) which have been received as evidence 
in the-cause, or copies of such papers as ought not, in the opinion of the 
court, to. be taken from the person having them in possession; and they 
‘may-also take with them notes of the testimony or other proceedings on the 
trial taken. by themselves, or any of them; but none taken by any other 
person. 

- (2606) Sxc. 170. After the jury have retired for deliberation, if there be 
sA disagreement between them as ta any part of the e ertimoag, or if they — 
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desire to be informed of any point of law arising in the cause, they may t Te- 
quire the officer to conduct them into court. Upon, their being brought 
into court, the information required shall be given in the presence of, or 
after notice to, the parties or counsel. 

(2607) : ‘Sec. 171. In all-cases where a jury are discharged or prevented 

from giving a verdict by reason of accident or other cause during the pro- 
`- gress of the trial, or after the cause is submitted to them, the action may 
be again tried immediately, or at a future’time, as the court shall direct. 

(2608) SEC. 172. While the jury are absent the court may adjourn from - 
time to time in respect to other business; but it shall, nevertheless, be. 
deemed open for every purpose connected with the cause submitted to the 
jury, until a verdict is rendered or the jury discharged. The court- may 
direct the jury to bring in a sealed verdict at the opening-of the court, in 
_ ease of an agreement during a recess or adjournment for the day. A final 
. adjournment of the court for the term shall discharge the jury. 

(2609) Src. 173. When the jury have agreed upon their verdict they 
shall be conducted into court by the officer having them in charge. Their - 
names shall be thea called, and they shall be asked by the court or the 
clerk whether they have agreed upon their verdict; and if the foreman 
answer in the affirmative they shall, on being required, declare the same. 

(2610) Sno. 174. If the verdict be informal or insufficient in not cover- 
` ing the whole issue or issues submitted, the verdict may be corrected by - 
the jury under the advice of the court, or the jury may be again sent out. 

(2611) Suc. 175. When the. verdict is given and is not informal or in- 
sufficient, the clerk shall imiiiediately record it in-full inthe minutes, and . 
‘shall read-it to the jury and inquire of them whether: it be their verdict. 
If any juror disagree, the jury shall be again sent out; but if no disagree- 
ment be expressed the verdict shall be complete, and the jury shall be dis- 
charged from the case. 


The Verdict. 


(9612) Src. 176. The verdict of a jury is either. sensal or special. A 
- general verdict is that by-which they pronounce generally upon all or any 
of the issues either in favor of the plaintiff or defendant; a special verdict 
is that by which the jury find the facts only, leaving the “judgment to the 
court. The special verdict shall present the conclusions of fact as estab- 
lished by the evidence, and not the evidence to prove them; and those con- 
clusions of fact. shall be so presented as that nothing shall remain to the 
court but to draw from them conclusions of law. 

(2613) Sec. 177. The court may instruct the jury to find a special ` ver- 
dict; when not so instructed, the verdict shall be general. 

(2614) Src. 178. When a verdict is found for the plaintiff in an action 
for the Tecovery pi money, or for the defendant-when a counterclaim for 
the : recovery of money is established exceeding the amount of the plaintiff’s 
claim as established, the jury shall also find the amount of tlie recovery. 

(2615) Sec. 179. In an action for the recovery of specific personal pro- 
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- petty; if the property has not been delivered to the plaintiff, or the defend- 
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ant, by his answer, claim a return thereof, the jury, if their verdict be in 
favor of the plaintiff, or if, being in favor of the defendant, they also find 
that he i is entitled to a return thereof, shall find the value of the property 
and may at the same time assess the damages, if any are claimed in the 
complaint or answer, which the prevailing party has sustained. by reason of 
the taking or detention of such property. 

(2616) Suc. 180. Upon receiving a verdict an entry shall be made by the 
clerk in the minutes of the court, specifying the time of trial, the names of 
jurors and witnesses, and the verdict; and where a special verdict is found, 
either the judgment rendered thereon, or, if the case be reserved for argu- 


- ment or further consideration, the order thus reserving it. 


Trial by the Court. 

(2617) Sec. 181. Trial by jury may be waived by the several parties to 
an issue of fact, in actions arising on contract; and, with the assent of the 
court in other actions, in the manner following: . 

1st. By failing to appear at the trial; 

2d. By written consent, in person or by attorney, filed with the clerk; 

3d. By oral consent in open court, entered in the minutes. The court 
may prescribe by rule what shall be deemed a waiver in other cases. 

(2618) SEC. 182. Upon the trial of an issue of fact by the court, its deci- 
sion shall be given in writing, and filed with the clerk, within ten days 
after the trial took place. In giving the decision, the facts found and the 
conclusions of law shall be separately stated. J a upon the decision 
shall be entered accordingly. 

(2619) SEc. 183. On a judgment upon an issue of law, if the ‘aie of 
an account be necessary to enable the court to complete the judgment, a 
reference may be ordered. 


| . Of References, and Trial by Teruk 


(2620) SEC. 184. A reference may be ordered upon the agreement of the 
parties filed with the clerk, or entered in the minutes: 

1. To, try any,or all of the issues in an action or proceeding, whether of 
fact or of law; and to report 4 judgment thereon; 

2. To ascertain a fact necessary to enable the court to proceed and deter- 
mine the case. 

(2621) Szc. 185. When the parties do not consent, the court may, upon 
the application of either, or of its own motion, direct a reference in the 
following cases: 

1. When the trial of an issue of fact requires the examination of a long 
account on either side; in which case the referees may be directed to hear 
and decide the whole issue; or report upon any specific question of fact in- 
volved. therein; 

2. When the taking of an account is necessary for the information of the 
court before judgment, or for carrying a judgment or order into effect; 


oad 


oHaP. 48] _ PROCEEDINGS IN CIVIL CASES. -43t 


3. When a question of fact, other than upon the pleadings, arises upon 
motion or otherwise, in any stage of the action; or, - 

4. When it is-necessary for the information of the court in a special pro- 
ceeding. . 

(2622) SEC. 186. A reference may be ordered to any person or persons, 
not exceeding three, agreed upon by the parties. If the parties do not 
agree, the court or judge shall appoint one or more referees, not exceeding | 
three, who reside in the county in which the action or Proceeding: is triable, 
and against whom there is no legal objection. 

(2623) Suc. 187. Either party may object to the appointment of any per- 
son as referee, on one or more of the following grounds: 

1. A want of any of the qualifications prescribed by statute to render a 
person competent as a juror. 

2. Consanguinity or affinity within the third degree to either party. 

3. Standing in the relation of guardian and ward,.master and servant, 
` employer and clerk, or principal and agent to either party; or being a 
member of the family of either party; or a partner in business with either 
party; or being ‘security on any bond or obligation for.either party. 

4, Having served as a juror or been a witness on any trial- between the 
same parties for.the same cause of action. 

5. Interest on the part of such person in the event of the action, or in 
the main question involved in the action. 

6. Having formed or expressed an unqualified opinion or belief as to the 
merits of the action. - . 

Y. The existence of a state of mind in such person evincing enmity 
against or bias to either party. 

(2624) Suc. 188. The objections taken to the appointment of any person 
as referee shall be heard and disposed of by the court. Affidavits may be 
read and any person examined as a witness as to such objections. 

(2625) Sc. 189. The referees shall make their report within ten days 
after the testimony before them is closed. Their report upon the whole — 
issue shall stand as the decision of the court, and, upon filing the report 
with the clerk of the court, judgment may be entered therein in the same 
manner as if the action had been tried by the court. The decision of the 
referees may be excepted to and revieweé in Mke manner as if made by the 
court. When the reference is to report the facts, the report shall have the 
effect of a special verdict. 


General Provisions relating to Triáls.—Exceptions. 


(2626) Sc. 190. An exception is an objection taken at the trial toa 
decision upon a matter of law, whether such trial be by jury, court’ or 
referees, and whether the decision be made during the formation of a jury, 
or in the admission of evidence, or in the charge to a jury, or at any other 
time from the calling of the action for trial to the rendering of the verdict 
or decision. But. no exception shall be regarded on a motion for a new 
trial, or on an appeal, unless the exception be material, and affect the sub- 
stantial rights of the parties. ` 


a 
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(2627): Sec. 191. The point of the exception shall be particularly stated, 
and may be delivered in writing to the judge, or, if the party require it, 
shall be written. down by the clerk; when delivered in writing, or written 
down by. the clerk, it shall be made conformable to the truth, or be at the 
time corrected until it is so made conformable. When not delivered in 
writing, or written down as above, it may be entered in the judge’s minutes 
and afterward settled in a statement of the case, as provided in this 
chapter. | i 

(2628) SEC. 192. No ada form of exception shall be required. The - 
objection shall.be stated, with so much of the evidence or other matter as 
is necessary to explain it, but no more, and the whole as briefly as possible. 
. (2629)! SEQ. 193. When a cause has been tried by the court or by referees, 
and the decision or report is not made immediately after‘the closing of the 
testimony, the decision or report shall be deemed excepted to, on motion 
for a new trial or on appeal, without any special notice that an exception 
is taken thereto. 


4 i . New. Trials. 


(2630) SEC. 194. A new’ trial is a re-examination of an issue of fact in 
' the same court, after a trial and decision by a jury, court or referees. 

(2631) Src 195. The former verdict or other decision may be vacated 
and a new trial granted on the application of the party aggrieved, for any 
of the following causes materially affecting the substantial rights of such 
party: 

1. Ir regularity i in the proceedings of the court, jury or adverse party, or 
any: order of the court, or abuse of discretion by which either Det was 
prevented from having a fair trial; ra 

2. Misconduct of the jury; 

3. Accident or surprise which ordinary prudence could not have guarded 
‘against; : 

4. Newly discovered evidence, material for the party making the appli- 
cation, which he could not, with reasonable diligence, have discovered, and 
produced at the trial; 

5. Excessive damages, appearing to have been given under the influence 
‘of | passion or prejudice; eo 

6. Insufficiency of the evidence to justify the verdict or other decision; 
or that it is against law;- 

7.. Error in law occurring ai the trial, ind excepted to by the party mak- 
. ing the application. 

(2632) SEc. 196.‘ When the application is made for a cause mentioned in. 
the first, second; third and fourth subdivisions of the iast section, it shall 
. be made. upon affidavit; for any other cause it shall be made upon a state- 
ment prepar ed as provided in the next section. 

- (2633). Src. 197. The party intending to move for a new trial shall give 
notice of the same within two days after the trial, and ‘shall, within five 
aayy after such notice, or such other time as the court shall direct, prepare 


| 
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and file with the clerk the affidavit required by the last section, or a state- 
ment of the grounds upon which he intends to rely. If no affidavit or state- 
ment be filed within five days after the notice, the right to move for a new 
trial shall be deemed waived. The statement shall contain so much of the 
evidence, or reference thereto, as may be necessary to explain the grounds 
taken, and no more. Such statement, when containing any portion of the 
evidence of the case, and not agreed to by the adverse party, shall be settled © 
by the judge upon notice. On the argument, reference may also be made 
to the pleadings, depositions, and documentary evidence on file, and to the 
minutes of the court. If the application be made upon affidavits filed, the 
adverse party may use counter-affidavits on the hearing. Any counter-affi- 
davits shall be filed with the clerk one day at least previous to the hearing. | 

(2634) Sec. 198. The application for a new trial shall be made at the 
` earliest period practicable, after filing the affidavit or statement. 


The Manner of Giving and Entering Judgment. 


(2635) Sec. 199. When trial by jury has been had, judgment shall be - 
entered by the clerk, in conformity to the verdict, within twenty-four hours 
after the rendition of the verdict; unless the court order the case to be re- 

served for argument or further consideration, or grant a stay of proceed- - 
Ings. 

(2636) Suc. 200. When the case is reserved for argument or further con- © 
sideration, as mentioned in the last section, it may be brought by either 
partv before the court for argument, as the court shall direct. ~ 

(2637) Suc. 201. If a counterclaim, established at the trial, exceed the 
plaintiff’s demand so established, judgment for the defendant shall be given 
for the excess; or, if it appear that the defendant is entitled to any other 
affirmative relief, judgment shall be gives accordingly. 

(2638) SEC. 202. In an action to recover the possession of personal pro- 
perty, judgment for the plaintiff may be for the possession or the value 
thereof, in case a delivery cannot be had, and damages for thé detention. _ 
If the property have been delivered to the plaintiff, and the defendant claim - 
a return thereof, judgment for the defendant may be for a return of the 
property, or the value thereof, in case a return cannot be had, and damages 
for taking and withholding the same. 

(2639) Sec. 203.- The clerk shall keep, among the records of the court, 
a book for the entry of judgments, to be called the “judgment book,” in 
which each judgment shall be entered, and shall specify clearly the relief 
granted, or other determination of the action. l 

(2640) Sec. 204. If a party die after a verdict or decision upon any issue 
of fact, and before a judgment, the court may, nevertheless, render judg- 
ment thereon. Such judgment shall not be a lien on the real property of 
the deceased party, but shall be payable in the course of administration on 
his estate. 

(2641) SEC. 205. Immediately after entering the judgment,.the clerk 
shall attach together and file the following papers, which shall constitute 
the judgment roll: 
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“Ist. Tn case the complaint be not answered by any defendant, the sum- 


: | moñs, with the affidavit or proof-of service, and the complaint, with a memo- 


randum indorsed on the complaint that the default of the defendant in 
not. answering was entered, and a copy of the judgment; 

2d. -In'all other cases the summons, pleadings, and a copy of the judg- 
ment, and any orders relating to a change.of the parties. 

(2642) | Sec. 206. Immediately after filing a judgment roll, the clerk shall 
make the proper entries of the judgment, under appropriate heads, in the 
docket kept by him; and from the time the judgment is docketed, it shall 
become a lien upon all the real property of the judgment debtor, not ex- 
empt from execution, in the county, owned by. him at the time, or which 
he may afterward acquire, until the said lien expires. The lien shall con- 
tinue fortwo years, unless the judgment be previously satisfied. 

_ (2643) | Sxc. 207. The docket mentioned in the last section is a book.which 
the clerk: shall keep in his office, with each page divided into eight columns, 
and headed as follows: J udgment debtors; judgment creditors; judgment; 
time of entry; where entered in judgment book; appeals, when taken; 
` judgment of appellate court; satisfaction of judgment, when entered. If. 
judgment be for the recovery of money or damages, the amount shall be 
stated in the docket under the head of judgment; if the judgment be for 
any other relief, a memorandum of the general character of the relief 
granted shall be stated. The names of the defendants shall be entered in 

the docket i in alphabetical order. 

(2644) SEC. 208. The docket kept by the clerk shall be open at all times 
' during office hours for the inspection of the public without charge; and it 
shall be the duty of the clerk to arrange the several dockets kept by him 1 in 
such a manner as to facilitate their inspection. 

(2645) SEC. 209. A transcript of. the original docket, certified by the clerk, 
may be filed with the recorder of any other county, and from the time of 
the filing. the judgment shall become a lien upon all the real property of 
the judgment debtor, not exempt from execution in such county, owned by 
him at the time, or which he may afterward acquire, until the said lien ex- 
pires. The lien shall continue for two years, unless the judgment be pre- 
viously satisfied. 

(2646) | ‘Suc. 210. Satisfaction of a judgment may be entered in the clerk’s 
docket upon an execution returned satisfied, or upon an acknowledgment 
of satisfaction filed with the clerk, made in the manner of an acknowledg- 
ment of a conveyance of real property, by the judgment creditor; or 
within one year after the judgment by the attorney, unless a revocation of 
his authority be previously filed. Whenever a judgment shall be satisfied 
in fact, otherwise than upon an execution, it shall be the duty of the party 
or attorney to give such acknowledgment, and upon motion the court 
may compel it, or may order the entry of satisfaction to be made without it. 

| 


| 
| 
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Of the Execution of the Judgment in Civil Actions. 


(2647) Suc. 211. The party in whose favor judgment is given may, at 
any time within five years after the entry thereof, issue a writ of execution 
for its enforcement, as prescribed in this chapter. 

(2648) Suc. 212. The writ of execution shall be issued'in the name of 
the Territory, sealed with the seal of the court, and subscribed by the clerk, 
and shall be directed to the sheriff, and shall intelligibly refer to the judg- 
ment, stating the court, the county where the judgment roll is filed, the 
name of the parties, the judgment, and, if it be for money, the amount 
thereof, and the amount actually due thereon, and shall reyuite the sheriff 
substantially as follows: 


1. If it be against the property of the judgment E it shall require 


the sheriff to satisfy the judgment, with interest, out of the personal prop- 
erty of such debtor, and if sufficient personal property cannot be found, 
then out of his real property; or if the judgment be a lien upon real prop- 
erty, then out of the real property belonging to him on thé day when the 


judgment was docketed, or if the execution be issued to a county other - 


than the one in which the judgment was recovered, on the day when the 
transcript of the docket was filed in the office of the recorder of such 
county, stating such day, or at any time thereafter; 

2. If it be against real or personal property in the hands of the personal 
representatives, heirs, devisees, legatees, tenants of real property, or trus- 


tees, it shall require the seria to satisfy the judgment, with interest, out. 


of such property; 

3. If it be against the person of the judgment debtor, it shall require 
the sheriff to arrest such debtor and commit him to the jail of the county, 
until he pay the judgment, with interest, or be aienergee according to 
law; 

4, If it be for the delivery of the possession of real or personal property, 
it shall require the sheriff to deliver the possession of the same, particularly 
describihg it, the party entitled thereto, and may at the same time require 
the sheriff to satisfy any costs, damages, rents or profits recovered by the 
same judgment, out of the personal property of the party against whom it 
was rendered, and the value of the property for which the judgment was 
recovered, to be specified therein, if a delivery thereof cannot be had, and 
. if sufficient personal property cannot be found, then out of real property, 
as provided in the first subdivision of this-section. 

(2649) SEC. 213. When a writ of execution is issued on a judgment re- 
covered against two or more persons, in an action upon a joint contract, in 
which action all the defendants were not served with summons or did not 


appear, it shall direct the sheriff to satisfy the judgment out of the joint’ 


property of all the defendants, and the individual property only of the de- 
fendants who were served or who appeared in the action. In other re- 


spects, the writ shall contain t the directions specified in the first subdivision 


of the last section. 
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(2650) ‘Szc. 214. The execution may be made returnable at any time not 
less than ten nor more than sixty days after its receipt by the sheriff, to the 
clerk with whom the judgment roll is filed. 


(2651) | SEC. 215: Where a judgment requires the payment of money, or 
the delivery of real or personal property, the same shall be enforced in those 
respects by execution. Where it requires the performance of any other act, 
a certified copy of the judgment may be served upon the party against 
whom it is given, or upon the person or officer who is required thereby, or 
by law, to obey the same, and his obedience thereto enforced. 

- (2652) Sc. 216. After the lapse of five years from the entry of judg- 
ment, an execution shall be issued only by leave of the court, on motion. 
Such leave shall not be given unless it be established by the oath of the 
party, or other proof, that the judgment, or some part thereof, remains 
' unsatisfied and due. i 

(2653) SEC. 217. No execution shall be issued against a judgment debtor 
who has deceased since the rendition of the judgment, but any property 
levied upon prior to such decease shall be held subject to equitable dis- 
tribution'in the course of administration.* 

(2654) SEC. 218. Where the execution is against the property of the judg- 
ment debtor it may be issued to the sheriff of any county in the Territory. 
Where it requires the delivery of real or personal property, it shall be is- 
sued to the sheriff of the county where the property, or some part thereof, 
is situated. Executions may be issued at the same time to different coun- 
ties. 

(2655) | ‘Szc. 219. All goods, chattels, moneys, real property, personal 
and other property, or any legal or equitable interest therein, of the judg- 
ment debtor, whether the legal title thereof be in his name or otherwise, 
not exempt by law from sale or execution, and all property and rights of 
property that may be seized and held under attachment, shall be liable to 
be seized. and sold on execution. Shares and interests in any corporation, 
company, or association, or any legal or equitable interest therein, or the 
debts, claims, or other property thereof, may be levied on and sold on exe- 
cution, and the purchaser of any of said property shall be invested with all 
of the legal and equitable interest of such judgment debtor, and may bring 
suit to quiet his\title thereto; or to perfect his title and interest therein, or 
to get possession thereof. Until a levy is made, property shall not be 
affected by execution. + 

(2656) ‘Suc. 220. If the at levied on be claimed by a third person 

as his property, the sheriff shall summon from his county six persons 
qualified as jurors between the parties, to try the validity of the claim. 
He shall also give notice of the claim, and of the time of trial to the plain- 
tiff, who may appear and contest the claim before the jury. The jury and. 
the witnesses shall be sworn by the sheriff, and, if their verdict be in favor 
of the claimant, the sheriff may relinquish the levy, unless the judgment 


~ As amended by act of 1865. 
+As amended by'act of 1873. 
| 
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creditor give him a sufficient indemnity for proceeding thereon. The fees 
of the jury, the sheriff, and the witnesses, shall be paid by the claimant, 
if the verdict be against him; otherwise, by the plaintiff. On the trial 
the defendant and the claimant may be examined by oe plaintiff as wit- 
nesses. 

.(2657) SEC. 221. The property mentioned in chapter thirty-seven of this 
- code, entitled ‘‘ Of Exemptions,” shall be exempt from such execution, ex- 
cept in the manner in said chapter specified, and, as to all property so ex- 
empt, the proceedings'on such execution shall be in accordance with the 
provisions of said chapter. 

(2658) SEC. 222. The sheriff shall execute the writ against the property 
of the judgment debtor, by levying on a sufficient amount of property, if 

there be sufficient; collecting or selling-the things in action, and sellin 
the other property, and paying to the plaintiff or.his attorney so much of 
the proceeds as will satisfy the judgment, or depositing the amount with 
the clerk of the court; any excess in the proceeds over the judgment and 
the sheriff’s fees shall be returned to the judgment debtor. When theré is 
more property of the judgment debtor than is sufficient to satisfy the judg- 
ment and the sheriff’s fees within the view of the sheriff, he shall levy only 
on such part of the property as the judgment debtor may indicate; provided, 
that the judgment debtor be present at, and indicate at the time of the levy 
such part; and, provided, that the Property indicated be amply sufficient 
to satisfy such judgment and fees. 

(2659) SEC. 223. Before the sale of p on execution, notice thereof. 
shall be given as follows: ~ l 
Ist. In case of perishable property, by Satai written notice of the ‘time 
and place of sale in three public places of the precinct or county where the 
sale is to take place, for such a time as may be reasonable, considering the 
character and condition of the property; 

2d. In case of other personal property, by posting a similar notice in 
three public places of the precinet or county where the sale is to take place, 
not less than five nor more than ten days successively; 

3d. In case.of real property, by posting a similar notice, particularly 
describing the property, for twenty days successively, in three public places 
of the precinct or county where the-property is situated, and also where 
the property is to be sold; and publishing a copy thereof once a week for 
the same period in a newspaper in the county, if there be one. 

(2660) Suc. 224. An officer selling without the notice prescribed by the 
last section shall forfeit five hundred dollars to the aggrieved party, in 
addition to his actual damages; and a person willfully taking down or 
defacing the notice posted, if done before the sale or the satisfaction of the - 
judgment (if the judgment be satisfied before sale), shall forfeit five hun- 
dred dollars. 

(2661) Sec. 225. All sales of meee under execution shall be made at 
auction to the highest bidder, and shall be made between the hours of nine 
in the morning and five in the afternoon; after sufficient property has been 
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sold to satisfy the execution, no more shall be sold. Neither the officer 
holding the execution nor his deputies shall become a purchaser, or be in- 
terested in any purchase at such sale. When the sale is of personal pro- 
perty capable of manual delivery, it shall be within view of those who 
attend the sale, and be sold in such parcels as are likely to bring the 
highest price; and when the sale is of real property, and consisting of 
several known lots or. parcels, they shall be sold separately; or when a por- 
tion of such real property is claimed by a third person, and he requires it 
to be sold separately, such portion shall be thus sold. The judgment 
debtor, if present at the sale, may also direct the order in which property, 
real or personal, shall be sold, when such property consists of several 
known lots or parcels, or of articles which can be sold to advantage separ- 
ately; and the sheriff shall be bound to follow such directions. 

(2662) | ‘Suc. 226. Ifa purchaser refuse to pay the amount bid by him for 
property struck off to him at a sale under execution, the officer may again 
sell the property. at any time to the highest bidder, and if any loss be oc- 
casioned thereby, the officer may recover the amount of such loss, with 
costs, by ‘motion upon previous notice of five days before any court, or 
before any justice of the peace, if the same shall not exceed his jurisdiction. 

(2663) | SE. 227. Such court or justice shall proceed in a summary man- 
ner and give judgment and «issue execution therefor forthwith, but the 
defendant may. claim a jury. And the same proceedings may be had 
against any subsequent purchaser who shall refuse to pay, and the officer 
may, in his discretion, thereafter reject the bid of any person so refusing. 

(2664) SEC. 228. The two preceding sections shall not be construed to 
make the officer.hable for any more than the amount bid by the second or 
subsequent purchaser, and the amount collected. from the purchaser refus- 
ing to pay. . 

(2665) ‘SEC. 229. When the purchaser of any personal property capable 
of manual delivery shall pay the purchase-maney, the officer making the 
sale shall deliver to the purchaser the property, and, if desired, shall exe- 
cute and deliver to him a certificate of the sale and payment. Such certifi- 
cate shall convey to the purchaser all the right, title and interest which the 
debtor had i in and to such property on the day the execution was levied. 

(2666) ‘Src. 230. When the purchaser’ of any personal property, not 
capable. of manual delivery, shall pay the purchase-money,-: the officer 
making the sale shall execute and deliver to the purchaser a certificate of 
sale and payment. Such certificate shall convey to the purchaser all right, 
title and interest which the debtor had in and to such property on the day 
the execution was levied. 

(2667) | ‘Sec. 231. Upon a sale of real property, when the estate is less 
` than a leasehold of two years’ unexpired term, the sale shall be absolute. 
In all other cases the real property shall be subject to redemption, as pro- 
vided in this chapter. The officer shall give to the purchaser a certificate 
of the sale, containing: 

1. A particular description of the real property sold; 

| ` 
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2. The price bid for each distinct lot or parcel; 

3. The whole price paid; 

4, When subject to redemption itshall be-so stated, a duplicate of which 
certificate shall be filed by the officer with the ‘recorder of the county. 

(2668) SEC. 232. Property sold subject to redemption, as ‘provided in — 
the last section, or any part sold separately, may be redeemed, in the man- 
ner hereinafter Prvaded, by the ene persons or their successors in 
age 

. The judgment debtor, or his suecessor in interest; in the whole or any 
a of the property; 

2. A creditor having a lien, by judgment or mortgage, on the property 
sold, or on some share or part thereof, subsequent to that on which the 
property was sold. The persons mentioned in the second subdivision of 
this section are, in this chapter, termed redemptioners. aoe 

(2669) SEC. 233. The judgment debtor, or a redemptioner, may redeem 
the property from the purchaser within six months after the sale, on paying 
the purchaser the amount of his purchases, with eighteen per cent thereon 
in addition, tegether with the amount of any assessments or taxes which 
the purchaser “may have paid thereon after the purchase, and interest on 
such amount;:and if the purchaser be also a creditor, having: a lien prior 
to that of the redemptioner, the amount of such lien, with interest. 

(2670) Sec. 234. If the property be so redeemed by a redemptioner, | 
either the judgmeht debtor or another redemptioner may, within sixty 
days after the last redemption, again redeem it from the last redemptioner;. 
on paying the sum paid on such last redemption, with six per cent thereon 
in addition, and the amount of any assessments or taxes which the said 
last redemptioner may have paid thereon, after the redemption by him, 
with interest on such amount; and the amount of any lien held by said last 
redemptioner prior to his own, with interest. The property may be agam, 
and as often as the debtor or any redemptioner is so disposed, redeemed 
from any previous redemptioner, within sixty days after the last redemp- 
‘tion, on paying the sum paid on the last previous redemption, ‘with six per 
cent. thereon in addition, and the amount of any assessments or taxes 
which the said last previous redemptioner paid after the redemption by 
. him, with interest thereon; and the amount‘of any liens held by the said 
last redemptioner, -previous to his own, with interest. Notice of redemp- ; 
tion shall be given to the sheriff. If no redemption be made within six 
months after the sale the purchaser shall be entitled to a conveyance; or, if 
so redeemed, whenever sixty days have elapsed, and no other redemption 
has been made, and notice thereof given, the time for redemption shall 
have expired, and the last redemptioner shall be entitled to a sheriff’s deed. 
If the debtor redeem at any time before the time for redemption expires, 
. the effects of the sale shall be terminated, and he be restored to his estate. 

: (2671) Suc. 235. The payment mentioned in the last two sections may 
be made to the purchaser or redemptioner, as the case may be, or for him 
to the officer who made the sale; and a tender of the money shall be equiva- 
lent to payment. . . 
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(2612) DEC. 236. A redemptioner shall produce to the officer or person 
from whom he seeks to redeem, and serve with his notice to the sheriff: 

1.’ A copy of the docket of the judgment under which he claims the right 
to redeem, certified by the clerk of the court where the judgment is 
docketed; or, if he redeem upon a mortgage or other lien, a note of the 
record thereof certified by the recorder; 

Ba, A copy of any assignment necessary to establish his claim, verified by 
the affidavit of himself or of a subscribing witness thereto; and 

3. An affidavit by himself or his agent, showing the amount then actually 
due on the lien. 

(2678) Src. 237. Until the expiration of the time allowed for redemp- 
tion, the court may restrain the commission of waste on the property, by 
order granted with or without notice, on the application of the purchaser 
or thé judgment, creditor. But it shall not be deemed waste for the person 
in possession of the property at the time of sale, or éntitled to possession 
afterward during the period allowed for redemption, to continue to use it 
in the same manner in which it was previously used; or to use it in the 
ordinary course of husbandry; or to make the necessary repairs of build- 
ings thereon; or to use wood or timber on the property therefor; or for 
the repair of fences; or for fuel in the family—while he occupies we 
proper ty. i 

(2674) Szc. 238. The purchaser from the time of the sale until a re- 
demption, and a redemptioner from the time of his redemption until 
another redemption, shall be entitled to receive from the tenant in posses- 
` gion, the rents of the property sold, or the value of the use and occupation 


-thereof.; Provided, that if the property sold is redeemed, the purchaser _ 


shall pay to the redemptioner the rents and profits he may. have received 
from the possession of the said premises. * 

(2675) Sec. 239. If the purchaser of real property sold on oracion, or 
his successor in interest, be evicted therefrom in consequence of irregularity 
in the proceedings concerning the sale, or of the reversal or discharge of the 
judgment, he may recover the price paid, with interest, from the judgment 
creditor, If the recovery be in consequence of the irregularity in the pro- 
ceedings concerning’ the sale, the judgment may, by order of the court, 
upon noticé to the judgment debtor, be revived, and a new execution issued 
for the ‘price paid on the sale, with interest. Such judgment shall be 
a lien on the real estate of the judgment debtor only from the time of its 
‘revival. | 


i 


: | Proceedings Supplementary to the Execution. 


(2676) , Src. 240. When an execution against property of the judgment 
`> debtor, or of any one of several debtors in the same judgment, issued to the 
sheriff of the county where he resides, or, if he do not reside in this Terri- 
tory, .to the sheriff of the county where the judgment roll is filed, is re- 
turned unsatisfied. i in whole or in part, the judgment creditor, at any time 


Ag amended by act of 1875. aa 
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after such return is made, shall.be entitled to an order from the judge of 
the court, requiring such judgment debtor to appear and answer concern, 
ing his property before such judge, or a referee appointed by him, at a- 
time and place specified in the order; but no judgment debtor shall bere- 
quired to attend before a judge or referee out of the county in which he 
resides, when proceedings are taken under the provisions of this chapter. ` 

(2677) Suc. 241. ‘After the issuing of an execution against property; and 
- upon proof by affidavit of a party, or otherwise to the satisfaction of the 

court or a judge thereof, that any judgment debtor has property which he 
unjustly refuses to apply toward the satisfaction.of the judgment, such 
court or judge may, by an order, require the judgment debtor to appear at 
a specified time and place before such judge or a referee appointed by him, 
to answer concerning the same; and such proceedings may thereupon be 
had for the application of the property of the judgment debtor toward the 
satisfaction of the judgment, as are provided upon the return of an execu- 
tion. 

(2678) Suc. 242. After the issúing of an ‘execution against oe any 
person indebted to the judgment debtor may pay to the sheriff the amount 
of his debt, or so much thereof as may be necessary to satisfy the execu-: 
tion; and the sheriff’s receipt shall be a sufficient Saal for the amount 
so paid. 

(2679) Suc. 243. After the issuing or genase of an execution against 
property of the judgment debtor, or of any one of the several debtors in the 
same judgment, and upon proof by affidavit or otherwise to the satisfac-. 
tion of the judge that any person or corporation has.property of such judg- 
ment debtor, or is indebted to him in an amount exceeding fifty dollars, the 
' judge may, by an order, require such person or corporation, or any officer 
or member thereof, to appear at a specified time and place before him ora ` 
referee appointed by him, and answer concerning the same. 

(2680) Suc. 244. Witnesses may be required to appear and testify before 
the judge or referee, upon any proceeding under this chapter, in the same 
manner as upon the trial of an issue. 

(2681) Suc. 245. The judge or referee may order any property of the 
judgment debtor, not exempt from execution, in the hands of such debtor 
_ or any other person, or due to the judgment. debior, to be applied toward 
the satisfaction of the judgment, except that the earnings of the debtor for 
his personal services, at any time within thirty days next preceding the 
order, shall not be so applied, when it shall be made to appear by the 
debtor’s affidavit or otherwise that such earnings are necessary for the use 
of a family supported wholly or partly by his labor. 
` (2682) Suc. 246. If it appear that a person or corporation alleged to have . 
property of the judgment debtor or indebted to him, claims an interest in 
the property adverse to him or denies the debt, the court or judge may au- 
thorize, by an order made to that effect, the judgment creditor to institute 
an action against such person or corporation for the recovery of such inter- ` 
est or debt; and the court or judge may, by order, forbid a transfer or 
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_ other disposition of such interest or debt, until an action can be commenced 
and prosecuted to judgment. Such order may be modified or vacated by 
the judge granting the same, or the court in which the action is brought, 
at any time upon such terms as may be just. In addition to the remedy 
provided in this and the six preceding sections, the plaintiff in any such 
execution may proceed against the defendants therein and other parties by 
original complaint in the nature of a creditor’s bill in equity, to obtain sat- 
isfaction of his execution after the same shall have been returned unsatis- 
fied in whole or in part, as the case may be. 

(2683) Suc. 247. If any person, party or witnesses disobey an order of the 
referee, properly made in the proceedings before him under this chapter, he 
may be punished by the.court or judge onvering the pelereuce, for a con- 
tempt. | 


Actions in Particular Cases. — Actions for the Foreclosure of Mortgages. 


(2684) SEC.. 248. In an action for the foreclosure or satisfaction of a 
mortgage of real property, or the satisfaction of a lien or incumbrance upon 
property, real òr personal, the court shall have power by its judgment to 
direct a sale of the property, or any part of it, and to direct the application 
of the proceeds to the payment of the amount due on the mortgage, lien or 
incumbrance, with costs and execution for the balance. 

(2685) Src. 249. If there be surplus money remaining after payment of 
the amount due on the mortgage, lien or incumbrance, with costs, the court 
may cause the same to be paid to the person entitled to it, and, in the mean 
time, may direct it to be deposited in court. , 

(2686). Szoc. 250. If the debt for which the mortgage, lien or incum- 
brance is held to be not all due, so soon as sufficient of the property has 
been sold to pay the amount due with costs, the sale shall cease; and after- 
ward, as often as more.becomes due for principal or interest, the court may, 
on motion, order more to be sold. But if the property cannot be sold in 
portions without injury to the parties, the whole may be ordered to be sold 
in the first instance, and the entire debt and costs paid, there being a re- 
bate of interest where such rebate is proper. l 


- Actions for Nuisance, Waste and Willful Trespass in certain cases on 
Real Property. 


(2687) Szo. 251. Anything which is injurious to health, or indecent or 
offensive to the senses, or an obstruction to the free use of property. so as to 
interfere with the comfortable enjoyment of life or property, is a nuisance 
and the subject of an action. Such action may be brought by any person 
whose property is injuriously affected, or whose personal enjoyment is les- 
sened bythe nuisance; and by the judgment the nuisance may be enjoined 
or abated as well as damages recovered. 

(2688), Sec. 252. If a guardian, tenant for life or years, joint tenant or 
tenant i in common of real property, commit waste thereon, any person ag- 
grieved by the waste may bring an action against him therefor, im which ac- 
tion there may be judgment for treble damages. 
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(2689) SEC. 253. Any person who shall cut down or carry off any wood 
or underwood, tree or timber, or girdle or otherwise injure any tree or tim- 
ber on the land of another -person, or on the street or highway in front of 
any person’s house, village lot, or cultivated grounds; or on the commons 
or public grounds of any village or town; or on the street or highway in 
front thereof, without lawful authority—shall be liable to the owner of such 
land, or to such village or town, for-treble the amount of damages which 
may be assessed therefor, in a civil action, in any court having jurisdiction. 

(2690) SEC. 254, Nothing in the last section shall authorize the recovery 
of more than the just value of the timber taken from uncultivated wood- 
land, for the repair of a public ec or bridge upon the land or adjoin- 
ing it. 

(269 1) Src. 255. If a person recover damages for a forcible or unlawful 
entry in or upon, or detention of, any building or any cultivated real pro- 
property, judgment may be entered for three times the amount at which 
the actual damages are assessed. 


Actions to determine conflicting Claims to Real Pori and other Pro- 
visions relating to Actions concerning Real Estate. 


(2692) SEC. 256. An action mav be brought by any person in possession, 
by himself or his tenant, of real property, against any person who claims ’ 
an estate or interest therein adverse to bim, for the purpose of determin- 
ing such adverse claim, estate or interest. 

(2693) Sec. 257. If the defendant in such action disclaim, in his answer, ` 
any interest or estate in the property, or suffer judgment to be taken 
against him without answer, the plaintiff shall not recover costs. 

(2694) SEC. 258. In an action for the recovery of real property, where 
the plaintiff shows a right to recqver at the time the action was commenced, 
but it appears that his right has terminated during the pendency of the 
action, the verdict and judgment shall be according to the fact; and the 
plaintiff may recover damages for withholding the property. 

(2695) Src. 259. When damages are claimed for withholding the pro- 
perty recovered, upon which permanent improvements have been made by 
a defendant or those under whom he claims, holding under color of title 
adversely to the claims of the plaintiff in good faith, the value of such im- 
provements shall be allowed as a set-off against such damages. 

(2696) Sec. 260. The court in which an action is pending for the re- 
covery of real property may, on motion, upon notice by either party, for 
good cause shown, grant an order allowing such party the right to enter 
upon the property and make survey and measurement thereof for the pur- 
poses of the action. 

(2697) SEC. 261. The order shall describe the property, and a copy 
thereof shall be served on the owner or occupants, and thereupon such 
party may enter upon the property, with necessary surveyors or assistants, 
may make such survey and measurements; but if any unnecessary in- - 

ury be done to the property he shall be liable therefor. 
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(2698) SEC. 262. A mortgage of real property shall not be deemed a 
conveyance, whatever its terms, so as to enable the owner of the mortgage 
to recover possession of the real property without a foreclosure and sale. - 

(2699) Suc. 263. The court may, by injunction, on -good cause shown, 
restrain the party in possession from doing any act to the injury of real pro- 
perty during the foreclosure of a mortgage thereon, or after a sale on exe- 
cution. before a conveyance. - 

(2700) Sec. 264. When real property shall have been sold on n execution, 
the purchaser thereof, or any person who may have succeeded to his inter- 
est, may, after his estate becomes absolute, recover damages for injury to 
the property by the tenant in possession after sale and before possession is 
delivered under the conveyance. ) 

(2701) Src. 265. An action for the recovery of real property against a 
person in possession cannot be prejudiced by any alienation made by such 
person either before or after the commencement of the action. 


i 


| | Actions for the Pargition of Real Property. 


(2702) Sc. 266. When several persons hold and are in possession of 
real property-as joint tenants or as tenants in common, in which one or 
more of them have an estate of inheritance or for life, an action may be 
brought by one or more of such persons for a partition thereof, according 
_ ‘to the respective rights of the persons interested therein, and for sale of 
such property or a part of it, if it appear that a partition cannot be made 

without great prejudice to the owners. e 
l (2703) SEC. 267. The interests of all persons in the property, whether 
such persons be known or unknown, shall be set forth in the complaint 
specifically and particularly, as far as known to the plaintiff, and if one or 
more of the parties, or the share or quantity of interest of any of the par- 
ties, be unknown.to the plaintiff, or be uncertain or contingent, or the 
ownership of the inheritance depend upon an executory devise, or the re- 
mainder be a contingent remainder, so that such parties cannot be named, 
that fact shall be set forth in the complaint. 

“(2704) Src. 268. No persons who have or claim any liens upon the pro- 
perty by mortgage, judgment, or otherwise, need be made parties to the 
action; unless such liens be matters of record. 

(2705) Src. 269. Immediately after filing the complaint, the plaintiff 
shall file with the recorder of the county in which the property is situated 
a notice of the pendency of the action, containing the names of the par- 
. ties so far as known, the object of the action, and a description of the pro- 
perty to be affected thereby. Froni the time of the filing it shall be deemed 
notice to all persons. . 

(2706) Src. 270. -The summons shall be directed to all the joint tenants 
and tenants i in common, and all persons having any interest in or any liens 
of record by mortgage, judgment, or otherwise, upon the property or upon 
any particular portion thereof; and, generally, to all persons unknown who 
have or r claim to have any interest in the property. 
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(2707) Sec. 271. If a party having a share or interest is pnknown, or 
any one of the known parties reside out of the Territory, or cannot be 
found therein, and such fact is made to appear by affidavit, the summons 
may be served on such absent or unknown party by publication, as in other 
cases. When publication is made, the summons as published shall be 
accompanied by a brief description of the property which is the subject of 
the action. 

(2708) Sec. 272. The defendants who have been personally served with 
the summons and a copy of the complaint shall set forth in their answers 
fully and particularly the nature and extent of their interest in the 
property; and if such defendants claim a lien upon the property by mort- 
gage, judgment or otherwise, they shall state the amount and date of the 
same, and the amount remaining due thereon, and whether the amount has 
been secured in any other way or not; and, if secured, the extent and 
nature of the security; or they shall be deemed to have waived their right 
to such lien. 

(2709) SEC. 273. The rights of th several parties, plaintiffs as well as 
defendants, may be put in issue, tried and determined by such action; and 
when a sale of the premises is necessary, the title shall be ascertained by 
proof to the satisfaction of the court before the judgment of sale shall be 
made; and where service of the complaint has been made by publication, 
like proof shall be required of the right of the absent or unknown parties 
before such judgment is rendered, except that where there are several un- ' 
known persons having an interest in the property, their, rights may be con- 
sidered together in the action, and not as between themselves. 

(2710) Sec. 274. The plaintiff shall produce to thé court, on the hearing 
of the case, the certificate of the recorder of the county where the property 
is situated, showing whether there were or not any liens: outstanding of 
record upon’ the property, or any part thereof, at the time of the com- 
mencement of the action. 

(2711) Sec. 275. If it appear by the certificate of the recorder that there 
were outstanding liens of record at the time of the commencement of the 
action, and the persons holding or claiming such liens are not made parties 
to the action, the court shall either order such parties to be brought in by 
an amendment or supplemental complaint, or appoint a referee to ascertain 
whether their liens have been paid, or, if not paid, what amount : remains 
due, and their order among the liens held by the par ties who have 
appeared and answered; and whether the amount remaining due thereon 
has been secured in any way, and, if secured, the extent and nature of the 
security. 

(2712) Suc. 276. The plaintiff shall cause a notice to be served a reason- 
able time previous to the day for appearance before the referee appointed, © 
as provided in the last section, on each person having outstanding liens of. 
record, who is not a party to the action, to appear before the referee at a 
specified time and place, to make proof by his own affidavit, or otherwise, 
of the true amount due, or to become due, contingently or absolutely, 
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thereon. In case such person be absent, or his residence be unknown, ser- 
vice may be made by publication or notice to his agents, under the direc- 
tion of the court, in such manner as may be proper. The report of the 
referee thereon shall be made to the court, and shall be confirmed, modi- 
fied or set aside, and a new reference ordered, as the ‘Justice of the case may 
require. | 

(2718) Şró. 277. It it be alleged in the complaint and be established by 
evidence, or if it ‘appear by the evidence without such allegation in the 
complaint, to the satisfaction of the court, that the property, or any. part of 
it, is so situated that partition cannot be made without great prejudice to 
the owners, the court may order a sale thereof. Otherwise, upon the 
requisite proofs being made, it shall order a partition according to the 
respective, rights of the parties, as ascertained by the court, and appoint 
three referees therefor; and shall designate the portion to remain undivided 
for the owners whose interests remain unknown or are not ascertained. 

(2714) Src. 278. In making the partition, referees shall divide the - 
property and allot the several portibus thereof to the respective parties, 
quality and ` quantity relatively considered, according to the respective 
rights of the parties, as determined by the court, designating the several 
l portions by proper landmarks; and may a a surveyor, with the neces- 

sary assistants, to aid them therein. 

(2715) SEC. 279. The referees shall hakos a report of their proceedings, 
specifying therein the manner of executing their trust, describing the 
property divided and the shares allotted to each party, with a particular 
description of each share. 

(2716) Src. 280. The court may confirm or set aside the report, and, if 
necessary, appoint new referees. Upon the report being confirmed, judg- 
ment shall be rendered that such partition be effectual forever; which judg- 
ment shall be binding and conclusive: 

Ist. On all persons named as parties to the action and their legal repre- 
sentatives, who have at the time any interest in the property divided, or 
any part thereof, as owners in fee, or as tenants for life or for years; or as 
entitled to the reversion, remainder, or the inheritance of such property, or 
of any part thereof, after the termination of a particular estate therein; 
and who, by any contingency, may be entitled to a beneficial interest in the 
property, or who have an interest in any undivided share thereof as tenants 
for years or for life; _ 

2d. On all persons interested in the property who. may be unknown, to 
whom notice shall have been given of the action for partition by_publica- 
tion; and 

3d. On all other persons claiming from such parties or persons, or either 
of them. 

(2717) Sec. 281. But such judgment and partition shall rot affect: 
‘tenants for years less than ten, to the whole of the property which is the 
subject of the partition. 

(2718) . Szc. 282. The expenses of the referees, including those of a sur- 


+ 


CHAP. 48] _ PROCEEDINGS IN CIVIL CASES. os, E 
se 
veyor and his assistant, when employed, shall be ascertained and allowed ' 
by the court; and the amount thereof, together with the fees allowed by 
law to the referees, shall be apportioned among the different parties to the 
action. 

(2719) Sec. 283. When a lien is on an undivided interest or estate of 
any of the parties, such lien, if a partition be made, shall thenceforth be a 
charge only on the share assigned to such party; but such share shall be 
first charged with its just proportion of the costs of the partition, in prefer- 
ence to such lien. l 

(2720) SEC. 284. When a part of the property only is ordered to be sold, 
if there be an estate for life or years in an undivided share of the whole 
property, such estate may be set off in any part of the property not ordered 
to be sold. 

(2721) Sec. 285. The proceeds of the sale of the incumbered property 
shall be applied, under the direction of the court, as follows: 

Ist. To pay its just proportion of the general costs of the action; 

2d. To pay the costs of the reference; 5 
3d. To satisfy and cancel of record the several liens in their. order of 
priority, by payment of the sums due and to become due; the amount due 
. to be verified by affidavit at the time of payment; 

4th. The residue among the owners of we property sold, according. to 
their respective shares therein. 

(2722) Suc. 286. Whenever any party to an action wHo holds a lien upon 
the property, or any part thereof, has other securities for the payment of 
the amount of such lien, the court may, in its discretion, order such securi- 
ties to be exhausted before a distribution of the proceeds of sale, or may 
order a just deduction to be made from the amount of the lien on the 
property on account thereof. 

(2723) SEC. 287. The proceeds of sale, and the securities taken by the 
referees, or any part thereof, shall be distributed by them to the persons en- 
titled thereto, whenever the court so directs. But, in case no direction be 
given, all such proceeds and securities shall be paid into court, or deposited 
therein, or as directed by the court. 

(2724) SEC. 288. When the proceeds of sales.of any shares or parcels be- 
longing to persons who are parties to the action and who are known are 
paid into court, the action may be continued, as between such parties, for 


the determination of their respective claims thereto, which shall be ascer- -. 


tained and adjudged by the court. Further testimony may be taken in 
court, or by a referee, at the discretion of the court, and the court may, if 
necessary, require such parties to present the facts or law in controversy, by 
pleadings, as in an original action. 

(2725) SEC.. 289. All-sales of real property, made by referees under this 
chapter, shall be made by public auction to the highest bidder, upon notice 
published in the manner required for the sale of real property on execution. 
The notice shall state the terms of sale, and, if the property or any part of 
it is to be sold subject to a prior estate, charge or a that shall be stated 
in the notice. | 
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(2126) Sec. 290. The court shall, in the order for sale, direct the terms 
of credit which may be allowed for the purchase-money of any portion of 
the premises of which it may direct a sale on credit, and fôr that portion 
of which the purchase-money is required, by the provisions hereinafter cón- 
tained, to be invested for the benefit of unknown owners, infants or parties 
out of the Territory. 

(2727) .SEc. 291. The referees may take separate mortgages and other secu- 
rities for the whole on convenient portions of the purchase-money, of such 
_ parts of'the property as are directed by the court to be sold on credit, in - 
the name of the clerk of the court and his successors in office; and for the 
shares of any known owner of full age, in the name of such owner; and for 
the shares of an infant, in the name of the guardian of such infant. 


(2728) SEC. 292. The person entitled to a tenancy for life or years, whose 
estate shall have been sold, shall be entitled to receive such sum as may be 
deemed a reasonable satisfaction for such estate, and which the person so 
entitled ‘may consent to accept instead thereof, by an instrument in writing 
filed with the clerk of the court. Upon the filing of such consent the clerk 
shall enter the same in the minutes of the court. 

(2729) Sec. 293. If such consent be not given, filed and entered, as pro- 
vided in the last section, at or before a judgment of sale is rendered, the 
court shall ascertain and determine what proportion of the proceeds of the 
sale, after deducting expenses, will be a just and reasonable sum to be al- 
lowed on account of such estate; and shall order the same to be paid to 
such party or deposited in court for him, as the case may require. 

(2730) Sec. 294. If the persons entitled to such estate for life or yéars 
be unknown, the court shall provide for the protection of their rights in 
the same manner, as far as may be, as if Bey were known and had es 
pearcd. | 

(2731) Sec. 295. In all cases of sales, when it appears that any person 
has a vested or contingent future right or estate in any of the property 
sold, the court shall ascertain and settle the proportional value of such con- 
tingentior vested right or estate, and shall direct such proportion of the 
proceeds of the sale to be invested, secured or paid over, in such manner as 
to protect the rights and interests of the parties. 

(2732) Sec. 296. In all cases of sales of property, the terms shall be 
made known at the time; and if the premises consist of distinct farms or 
lots, they shall be sold separately. 

(2733) SEC. 297. Neither of the referees, nor any person for the benefit 
of either of them, shall be interested in any purchase; nor shall a guardian 
of an infant party be interested in the purchase of any real property being 
the subject of the action, except for the. benefit of the infant. All sales 
contrary to the provisions of this section shall be void. 

(27 34) Sec. 298. After completing a sale of the property or any part 
thereof ordered to be sold, the referees shall report the same to the court, 
with a description of the different parcels of land sold to each purchaser; 
the name of the purchaser; the price paid or secured; the terms and con- 
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ditions of the sale, and the securities, if any, taken. The report shall be 
filed-in the office of the clerk of the county where the property is situated. 

(2735) Sec. 299. If the sale be confirmed by the court, an order shall be 
entered directing the referees to execute conveyances and take securities 
pursuant to such sale; which they are hereby authorized to do. Such order ~< 
may also give directions to them respecting the a of the proceeds 
of the sale. 

(2736) Src. 300. When a party entitled to a share of the property; or an 
incumbrancer entitled to have his lien paid out of the sale, becomes a pur- 
chaser, the referees may take his receipt for so much of the proceeds of the 
sale as belong to him. . 

(2737) Sec. 301. Phe conveyances shall be recorded inthe county where 
the premises are situated, and shall be a bar against all persons interested 
in the property in any- way; who shall have been named as parties in the 
action; and against all such parties and persons as were unknown, if the 
summons have been served by publication, and aganit all persons claiming 
for them, or either of them. ; 

(2738) Src. 302. When there are proceeds of a sale belonging to an un- 
known owner or to a person without the Territory, who has no legal repre- 
sentative within it, the same shall be invested in securities on interest, for 
the benefit of the persons entitled thereto. 

(2739) Src. 303. When the security of the proceeds of sale is taken, or 
when an investment of any such proceeds is made, it shall be done, except . 
as herein otherwise provided, in the name of the clerk of the court where 
the papers are filed, and his-successor in office, who shall hold the same for 
the use. and benefit of the parties interested, subject to the order of the 
court. 

(2740) SEC. 304. When security is taken bythe referees ona aie, and the 
parties interested in such security, by an instrument in writing under their 
hands delivered to the referees, agree upon the shares and proportions to 
which they are respectively entitled; or when shares and proportions have 
been previously adjudged by the court, such securities shall be taken in the 
names of, and payable to, the parties respectively entitled thereto; and 
shall be delivered to such parties upon their receipt therefor. Such agree- 
ment and receipt shall be returned and filed with the clerk. 

(2741) SEC. 305. The clerk in whose name a security is ETE or by 
whom an investment is made, and his successor in office, shall receive the 
interest and principal as it becomes due, and apply and invest the same as 
the court may direct; and shall file in his office all securities taken, and 
keep an account in a book provided and kept for that purpose, in the clerk’s 
office, free for inspection by all persons, of investments and ee Te- 
ceived by him thereon, and the disposition thereof. 

(2742) Src. 306. When it appears that partition cannot be made seal 
between the parties according to their respective rights, without prejudice 
to the rights and interests of some of them, and a partition be ordered by 
judgment, the court may adjudge compensation to be made by one party to 
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anoe on acot of the inequality of partition. But such compensation 
shall not be required to be made to others, by owners unknown, nor by in- 
fants, unless, in case of an infant, it appear that he has personal property 
sufficient for that purpose, and that his interest will be promoted thereby. 

(2748) Sc. 307. When the share of an infant is sold, the proceeds of 
the sale may be paid by the referee making the sale to his general guar- 
dian, ar the special guardian appointed for him in the action, upon giving 
the security required by law, or directed by order of the court. 

(2744) Src. 308. The guardian who may be entitled to the custody and 
management of the estate of an insane person, or other person adjudged 
incapable of conducting his own affairs, whose interest in real property 
shall have been sold, may receive, in behalf of suc persons, his share of 
the proceeds of such real property from the referee, on executing, with suf- 
ficient sureties, an undertaking approved by a judge of the court or judge 
or probate that he will faithfully discharge the trust reposed in him, and 
will render a true and just account to the person entitled, or to his legal 
representative. 

(2745) Sec. 309. The general eee of an infant and the guardian 
entitled to.the custody and management of the estate of an insane person, 
or other person adjudged incapable of conducting his own affairs, who is 
interested in real estate held in joint tenancy or in common, or in any 
other manner so as to authorize his being made a party to an action for the 
partition thereof, may consent to a partition without action, and agree 
upon the share to be set off to such infant or other person entitled, and 
may execute a release in his behalf to the owners of the shares of the parts 
to which they may be respectively entitled, upon an order of the court. 

(2746) Src. 310. The costs of partition, including fees of referees and 
other disbursements, shall be paid by the parties respectively entitled to 
share in the lands divided, in pr oportion to their respective interests therein, 
and may be included and specified in the judgment. In that case they 
shall be a lien on the several shares, and the judgment may be enforced 
by execution against such shares, and against other property held by the 
respective parties. When, however, a litigation arises between some of - 
the parties only, the court may require the expenses of such litigation to 
be paid by the parties thereto, or any of them. * 

(2747) Sec. 311. The court, with the consent of the parties, may ap- 
point a single referee instead of three referees, in the proceedings ‘under 
the provisions of this chapter; and the single referee, when thus appointed, 
shall have all the powers and perform all the duties required of the three’ 
referees. 
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Actions for the Usurpation of an Office or Franchise. 


(2748) Sec. 312. An action may be brought by the attorney-general, in 
the name of the Territory, upon his own information, or upon the com- 
plaint of a private party, against any person who usurps, intrudes into, or 
unlawfully holds or exercises any public’ office, civil or military, or any 
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franchise within this Territory. And it shall be the duty of the attorney- 
general to bring the action, whenever he has reason to believe that any such 
office or franchise has been usurped, intruded into, or unlawfully held or 
exercised by any person, or when he is directed to do so by the governor; 
provided, that any person claiming such office or franchise may bring such 
action, by applying for and obtaining leave of the court for that purpose. 

(2749) Sec. 313. Whenever such action is brought, the attorney-general, 
or other person, in addition to the statement of the cause of action, may 
also set forth in the complaint the name of the person rightly entitled to 
the office, with a statement of his right thereto; and in such case, upon 
proof by affidavit that the defendant has received fees or emoluments be- 
longing to the office, and by means of his usurpation thereof, an order may 
be granted by a judge of the supreme court, or a district judge, for the ar- 
rest of such defendant, and holding him to bail; and thereupon he may be 
arrested and held to bail in the same manner and with the same effect, and 
subject to the same rights and liabilities, as in other civil actions where the 
defendant is subject to arrest. — r 

(2750) Sec. 314. In every such case judgment may be rendered upon the 
right of the defendant, and also upon the right of the party so alleged to 
be entitled, or only upon the right of the defendant, as justice shall re- 
quire. 

(2751) Suc. 315. If the judgment be rendered upon the right of the 
person so alleged to be entitled, and the same be in favorof such person, he 
shall be entitled, after taking the oath of office, and executing such official 
bond as may be required by-law, to take upon himself the execution of the 
- office. 

(2752) Suc. 316. If judgment be rendered upon the right of the person 
so alleged to be entitled, in favor of such person, he may recover, by ac- 
tion, the damages which. he shall have sustained by reason of the usurpa- 
tion of the office by the defendant. 

(2753) Sec. 317. When several | persons claim to be entitled to the.same 
office or franchise, one action may be brought against all such persons, in 
order to try their respective rights to such office or franchise. 

(2754) Sec. 318. When a defendant, against whom such action has been 
brought, is adjudged guilty of usurping or intruding into, or unlawfully — 
holding, any office, franchise or privilege, judgment shall be rendered that 
such defendant be excluded from the office, franchise or privilege, and that 
he pay the costs of the action. The court may also, in its discretion, im- 
pose. upon the defendant a fine not exeeeding five thousand dollars; which 
fine, when collected, shall be paid into the treasury of the Territory. 


Of Actions against Steamers, Vessels and Boats. 


(2755) Sec. 319. All steamers, vessels and boats shall be liable: 
_ lst. For supplies furnished for their use at the request of their respec- 
tive-owners, masters, agents or consignees; 
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2d. For services rendered on board at the request of, or contract with, 
their respective owners, masters, agents or consignees; 
3d. For materials furnished in their construction, or repair, or equip- 
ment. | l 

4th.) For their wharfage and anchorage within the Territor v3 

5th.’ For non-performance or mal-performance of any contract for the 


transportation of persons or property made by their respective owners, - 


masters, agents or consignees; 

6th., For injuries committed by them to persons or property; provided, 
that the wages of mariners, boatmen and others employed in the service of 
such steamers, vessels and boats shall have preference over all other de- 
mands. 

(2756) Sec. 320. Actions for demands arising upon any of the grounds 
specified in the preceding section may be brought directly against such 
steamers, vessels or boats. 

(2757) SEC. 321. The complaint shall designate the steamer, vessel, or 
boat by name, and shall be verified by the oath of the plaintiff, or some 
one on his behalf. 

(2758) SEc. 322. The summons attached to a copy of the complaint may 
- be served on the master, mate or any person having charge of the steamer, 
vessel or boat, against-which the action is brought. 

. (2759) Sec. 323. The plaintiff at the time of issuing the summons, or at 
any time afterward, may have the steamer, vessel or boate against which 
the action is brought, with its tackle, apparel and furniture, attached, as 
security for the satisfaction of any judgment that may be recovered therein. 


(2760) SEC. 324. The clerk of the court shall issue a writ of attachment 
on the application of the plaintiff, upon receiving a written undertaking on 
behalf of the plaintiff, executed by two or more sufficient sureties, to the 
effect that if judgment be rendered in favor of the steamer, vessel or boat, 
as the case may be, he will pay.all costs and damages that may be awarded 
against him, and all damages which may be sustained by such steamer, 
vessel, or boat, from the attachment, not exceeding the sum specified in the 
undertaking, which shall in no case be less than five hundred dollars when 
the attachment is issued against a steamer or vessel, or less than two hun- 
dred dollars when issued against a boat. The under taking shall be accom- 
panied by an affidavit of each of the sureties, that he is a resident and 
freeholder or householder of the county, and worth double the amount 
specified in the undertaking over and above all his just debts and liabilities. 
The clerk shall file the undertaking and affidavits. 

(2761) Sec. 324. The writ shall be directed to the sheriff of the county 
within which the steamer, vessel or boat lies, and direct him to attach such 
steamer, vessel or boat, with its tackle, apparel and furniture, and keep 
the same in his custody until discharged by due course of law; unless the 
owner, master, agent or consignee thereof give him security by the under- 
taking of at least two sufficient sureties, in an amount sufficient to satisfy 
the demand in suit, which shall be specified in the writ, besides costs; m 


~~ 
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which case he release such steamer or other property and return such un- 
dertaking with his writ. 

(2762) SEC. 326. The sheriff to whom the writ is directed and delivered 
shall execute the same without delay, and shall, unless the undertaking 
mentioned in the last section be given, attach and keep in his custody the 
steamer, vessel or boat named therein, with its ‘tackle, apparel and furni- 
ture, until discharged by due course of law; but the sheriff shall not be 
authorized by any such writ to interfere with the discharge of any mer- 
chandise on board of such steamer, vessel or boat, nor with the removal of 
any trunks or other property of passengers, or of the captain, mate, sea- 
men, steward, cook or other persons employed on board. 

(2763) Suc. 327. The owner, master, agent or consignee of the steamer, 
vessel or boat against which the action is brought, may appear and answer 
or plead to the action; and may except to the sufficiency of the suretics on 
the undertaking filed on the behalf of the plaintiff, and may require sure- 
ties to justify, as in actions against individuals upon bail on arrest. 

(2764) Sec. 328. All proceedings in actions under the provisions of this 
chapter shall be conducted in.the same manner as in actions against indi- 
‘viduals, except as otherwise herein provided; and in all’ proceedings subse- 
quent to the complaint the steamer, vessel or boat may be designated as 
defendant. 

(2765) Sec. 329. After the appearance to the action of the owner, 
master, agent or consignee, the attachment may, on motion, be discharged 
` in the same manner, and on like terms and conditions as attachments’ in. 

other cases, subject to the provisions of section three hundred and thirty- 

one. 

(2766) Sc. 330. If the attachment be not discharged, and a judgment 
be recovered in the action in favor of the plaintiff, and an execution be 
issued thereon, the sheriff shall sell at public auction, after publication of 
notice of such sale for ten days, the steamer, vessel or boat, with its tackle, 
apparel and furniture, or such interest therein as may be necessary, and 
shall apply the proceeds of sale as follows: l 

1. When the action is brought for demands other than the wages of 
mariners, boatmen, and others employed in the service of the steamer 
vessel or boat sold, to the payment of the oe of such wages, as speci- 
fied in the execution. 

2. To the payment of the judgment and costs, including his fees; and, 

3. He shall pay any balance remaining to the owner, master, agent or 
consignee, who may have appeared in the action; or, if there be no appear- 
ance, then into court, subject to the claim of any party or parties legally 
entitled thereto. — 

(2767) Sec. 331. Any mariner, boatman, or other person employed in 
the service of the steamer, vessel or boat attached, who may wish to assert 
his claim for wages against the same, the attachments being « issued for 
other demands than such wages, shall: file an affidavit of his claim, setting 
forth the amount and the particular service rendered, with the clerk of the 
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court; and thereafter no attachment shall be discharged upon filing an un- 
dertaking, unless the amount of such claim, or the amount determined as 
provided in the next section, be covered thereby in addition to the other 
requirements; and any execution issued against such steamer, vessel: or 
boat, upon judgment recovered thereafter, shall direct the application of 
the proceeds of any sale: First, to the payment of the amount of such 
claims filed, or the amount determined, as provided in the next section, 
which the clerk shall insert in the writ; and, second, to the payment of the 
judgment and costs, and sheriff’s fees; and shall direct the payment of any 
balance to the owner, master, agent or consignee, who may haye ‘appeared 
in the action; but if no appearance by them be made therein, it shall direct 
a deposit of the balance in court. ` 

(2768) Sec. 332. If the claim of the mariner, boatman or other person, 
filed with the clerk of the court, as provided in the last section, be not con- 
tested within five days after notice of the filing thereof by the owner, 
master, agent or consignee of the steamer, vessel or boat, against which the 
claim i ‘is filed, it shall be deemed admitted; but if contested, the clerk shall 
indorse upon the affidavit thereof a statement that it is contested, and the 
grounds of the contest; and shall immediately thereafter order the matter 
to a single referee for his determination, or he may hear the proofs and 
determine the matter himself. The judgment of the clerk or referee may 
be received by the judge, either in term or vacation, immediately after the 
same is given, and the judgment of the judge shall be final. On the review 
the judge may use the minutes of the proofs taken by the clerk or Petaree; 
or may take the proofs anew. 

(2769) Sec. 333. The notice of sale published by the sheriff shall contain 
a statement of the measurement and tonnage of the steamer, vessel or boat, 
and a general description of her condition. . i 

(2770) Suc. 334. From orders and judgments ‘under this chapter, an 
appeal may be taken by the owner, master, agent or consignee, on the same 
terms and conditions as appeals in actions against individuals. 


i 


Of Appeals in Civil Actions—Appeals in General. 
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(2771) Suc. 335. A judgment or order in a civil action, except when 
made final by this chapter, may be reyiewed as prescribed by this, chapter, 
and not otherwise. 

(2772) Sec. 336. An order made out of court, without notice to the 
adverse party, may be vacated or modified, without notice, by the judge 
who made it; or may be vacated or modified on notice, A manner in 
which other motions are made. 

(2773) SEc. 337. Any party aggrieved may appeal in the cases prescribed 
in this chapter. The party appealing shall be known as the appellant, and 
the adverse party as the respondent. 

(1ta) Szo. 338. An appeal may be taken: 

. From a final judgment in an action. or special proceeding commenced 
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in the court in which the judgment is rendered, “within one year after the 
rendition of the judgment. 

2. From a judgment -rendered on an appeal from an inferior court, 
within ninety days after the rendition of the judgment. 

3. From an order made by the probate court which, by law, may be 
appealed from, within sixty days after the order is made and entered by 
the clerk. 

This section shall not extend to appeals to the district courts ion orders 
or judgments of the probate courts, but shall extend to judgments rendered 
in the district courts upon such appeals. 

(2775) Sec. 339. The appeal shall be made by filing with the clerk of 
the court with whom the judgment or order appealed from is entered, a 
notice stating the appeal from the same, or some specific part thereof, and — 
serving a copy of the notice upon the adverse party or his attorney. - 
` (2776) Sec. 340. When the party who has the right to appeal wishes a ~ 
statement of the case tó be annexed to the record of the judgment or order, 
he shall, within twenty days after the entry of such judgment or order, 
prepare such statement, which shall contain the grounds upon which he in- _ 
tends to rely on the appeal, and so much of the evidence as may be neces- 
sary to explain the grounds, and no more, and shall serve a copy thereof 
upon the adverse party. The respondent may, within five days thereafter, 
prepare amendments to the statement, and serve a copy on the appellant. 
If such amendments are admitted, the statement shall be corrected accord- 
ingly; and, if not admitted, the statement and amendment shall be pre- - 
sented to the judge who tried or heard the case, upon notice of two days to 
the respondent, and a true statement shall thereupon be settled by such 
judge. 

(2777) Sec. 341. If the party shall omit to make a statement within the 
time above limited, he shall be deemed to have waived his right thereto; 
and when a statement is made and the parties shall omit within the several 
times above limited, the one party to prdépose amendments, the other to 
notify an appearance before the judge, they shall respectively be deemed, 
the former to have agreed to the statement as proposed, and the latter to 
have agreed to the amendments gs proposed. f 

(2778) Sec. 342. The several periods of time above limited may be en- 
larged, upon good cause shown by the judge before whom the cause was- 
tried. iz Ț 

(2779) Suc. 343. The statement, when settled by the judge, shall be 
signed by him, with the certificate that the same has been allowed and is 
correct; when the statement is agreed upon by the parties, they or their. 
attorneys shall sign the same, with their certificate that it has been agreed- 
upon by them and. is correct. In either Caise; waen settled or agreed upon, 
it shall be filed with the clerk. 

(2780) Suc. 344. The clerk shall annex the statement, if ihe appeal be 
from a final judgment, to the judgment roll; if the SADEN be from an 
order, to such order or to.a copy thereof. 
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(2781) Sec. 345. The provisions of the last five preceding sections shall 
not apply to appeals taken from an order made. upon affidavits filed; but 
such affidavits shall be annexed to the order in the place of the statement 
mentioned in those sections. 

(2 2782) Sec. 346. Upon an appeal from a judgment, the: court may re- 
view any intermediate order involving the merits and necessarily affecting - 
the judgment. 

(2783) Sec. 347. Upon an appeal from a judgment or order, the appel- 
late court may reverse, affirm or modify the judgment or order appealed 
from, in the respect mentioned in the notice of appeal, and as to any or all 
of the parties; and may set, aside or confirm, or modify, any or all of the 
proceedings subsequent to, or dependent upon, such judgment or order; 
and. may, if necessary or proper, order a new trial. When the judgment 
or order is reversed or modified, the appellate court may make complete 
restitution of all property and rights lost by the erroneous judgment or 
order ;,and, when it appears to the appellate court that the appeal was 
made for delay, it may add to the costs such damages as may be just. 
(2784) Sec. 348. On an appeal from a final judgment, the appellant . 

shall furnish the court a copy of the notice of appeal, the judgment roll, 
and the statement annexed, certified by the clerk to be a correct copy. On 
appeal from a judgment rendered on an appeal or order, the appellant shall 
furnish the court with a copy of the notice of appeal, the judgment or 
order appealed from, and a copy of the papers used on the hearing of the 
court below; such copies to be certified by the clerk to be correct. If any 
written opinion be given on rendering the judgment or making the order in - 
the court below, a copy shall be furnished. If the appellant fail to furnish 
the requsite papers, the appeal may be dismissed; and whenever costs are 
awarded to a party by an appellate court, such party may have execution 
for the same on filing a remittitur with the clerk below, who shall there- 
upon issue the execution upon application therefor; and whenever costs are 
awarded to a party by an order 6f any court of record, such party may have 
execution therefor in like manner as upon a judgment. 


| Appeals to the Supreme Court from the District Court. 


(2785) Src. 349. An appeal may be taken to the supreme court from 
the district courts in the following cases: 

2 2. From the final judgment rendered in an action or special proceeding 
commenced ` in those courts or brought into those courts from another court; 

2. From an order made granting or refusing a new trial or which affects 
a substantial right in an action or special proceeding. 

(2786) Sec. 350. To render an appeal effectual for any purpose, in any, 
case, 4, written undertaking shall be executed on the part of the appellant, 
by ab least two sureties, to the effect that the appellant will pay all damages 
and costs which may be awarded against him on the appeal, not exceeding 
three hundred dollars, or that sum shall be deposited with the clerk by 


whom the judgment or ofder was entered, to abide the event of the appeal. 
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Such undertaking shall be filed or such deposit made with the clerk within 
twenty days after the notice of appeal is filed, or such further time as the 
court, upon application, may allow.* 

(2787) Suc. 351. If the appeal be from a judgment or order directing the 
payment of money, it shall not stay the execution of the judgment or order 
unless a written undertaking be executed on the part of the appellant by 
two or more sureties, stating their places of residence and occupation, to 
. the effect that they are bound in double the amount named in the 
judgment or order, ‘that, if the judgment or order appealed from, or 
any part thereof, be affirmed, the appellant shall pay the amount dfrected 
to be paid by the judgment or order, or the part of such amount as to which 
the judgment or order shall be affirmed, if affirmed only in part, and all 
damages and costs which shall be awarded neat the appellant upon the 
appeal. 

(2788) Src. 352. If the judgment or ance aea from direct the 
assignment or delivery of documents, or personal property, the execution 
of the judgment or order shall not be stayed by appeal unless the things 
required to be assigned or delivered be placed in the custody of such officer 
or receiver as the court may appoint; or unless an undertaking be entered 
into on the part of the appellant, with at least two sureties, and in such 
amount as the court or the judge thereof may direct, to the effect that the. 
appellant will obey the order of the appellate court upon the appeal. 

(2789) Sec. 353. If the judgment or order appealed from direct the exe- 
cution of a conveyance or other instrument, the execution of the judgment. 
or order shall not be stayed by the appeal until the instrument is executed 
and deposited with the clerk, to abide the judgment of the appellate court. 


(2790) Suc. 354. If the judgment or order appealed from direct the sale 
or delivery of possession of real property, the execution of the same shall 
not be stayed, unless a written undertaking be executed on the part ef the 
appellant, with two or more sureties, to the effect that during the posses- 
sion of such property by the appellant he will not commit, or suffer to be 
committed, any waste thereon, and that, if the judgment be affirmed, he 
will pay the value of the use and occupation of the property from the 
time of the -appeal until the delivery of possession thereof, pursuant to 
the judgment or order, not exceeding a sum to be fixed by the judge of the 
court by which the judgment was rendered or order made, and which shall 
be specified in the undertaking. When the judgment is for the sale. of 
mortgaged premises, and the payment of a deficiency arising upon the sale, 
the undertaking shall also provide for the payment of such deficiency. 

(2791) Sec. 355. Whenever an appeal is perfected, as provided by the 
preceding sections in this chapter, it shall stay all further proceedings in 
the court below upon the judgment or order appealed from, or upon the 
matter embraced therein; but the court below may proceed upon any other 
matter included i in the action, and not affected by the judgment or order 
appealed from. And the court below may, in its discretion, dispense with, 


me amended by act of 1865. 
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or limit, the security required by said sections, when the appellant is an 
executor, administrator, trustee, or other person acting in another’s right. 

(2792) Sec. 356. The undertaking prescribed by sections three hundred 
and fifty-one, three-hundred and fifty-two, three hundred and fifty-three 
and three hundred and fifty-four, may be in one instrument or several, at 
the option of the appellant. 

(2793) Sec. 357. An undertaking upon an appeal shall be of no effect 
unless it be accompanied by, the affidavit of the sureties that they are each 
worth double the amount specified therein, over and above all their just 
. debts and liabilities, exclusive of property exempt from execution. The 
adverse party may, however, except to the sufficiency of the sureties within 
five days after the filing of the undertaking; and unless they or other sure- 
ties justify before a judge of the court below, or the district clerk, within 
five days thereafter (upon notice to the adverse party), the appeal shall be 
regarded as if no such undertaking had been given. 

(2794) Sec. 358. In cases not provided for in sections three hundred and 
fifty-one, three hundred and fifty-two, three hundred and fifty-three and 
three hundred and fifty-four, the perfecting of an appeal by giving the un- 
dertaking, and the justification of the'sureties thereon, if required, or mak- - 
ing the deposit mentioned in section three hundred and fifty, shall stay pro- 
ceedings in the court below upon the judgment or order appealed from; 
except that where it directs the sale of perishable property, the court below 
may order the property to be sold and the proceeds therof to be deposited, 
to abide the judgment of the appellate court. 

(2795) Sec. 359. Appeals in the supreme court from a final judgment, 
and from a judgment rendered on an appeal, shall be heard at a general 
term.’ Appeals in all other cases may be heard at a special term.* 

(2796) Sec. 360. When judgment is rendered upon the appeal, it shall 
be certified by the clerk of the supreme court to the clerk with whom the 
judgment roll is filed. In cases of appeal from the judgment, the clerk 
with whom the roll is filed shall attach the certificate to the judgment 
roll, and enter a minute of the judgment of the supreme court on the 
docket against the original entry. In case of appeal from an order, the 
clerk shall enter at length in the records of the court the eertificdte re- 
ceived, and. minute against the entry of the order appealed from a refer- 
ence to the certificate, with a brief statement that such order has been 
affirmed, reversed or modified, as the case may be, by the supreme court, on 
appeal. 5 


Appeals from Justices’ Courts. —Appeals to the District Courts from 
Justices’ Courts. 


ern) Sec. 361. In all appeals from justices’ courts to the district iiri 
after the returns are filed, the court shall proceed to examine such returns 
and render judgment thereon as the right of the case shall appear, without 
regard to. technicalities or imperfections i in pleadings, if they do not tend to 


the prejudice of the rights of any party. — J 
*Ag amended by act of 1865. 
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(2798) SEC. 362. Such judgment may be rendered upon the returns, or 
the court may order the same to be tried anew in ue district court, as sub: 
stantial justice may. require. 

(2799) SEC. 363. . Appeals to the district courts, as provided in this chap- i 
ter, ‘shall be heard at any terms of those courts, and shall be brought on to 
a hearing at the earliest period practicable. 

(2800) Sec. 364. The appellant shall furnish the papers to the. appellate 
court in the same manner as upon an appeal to the supreme court. Causes 
on appeal shall be tried anew in the appellate court, if the court so direct. 


Appeals to the District Courts from the Probate Courts. 


(2801) Sec. 365. An appeal may be taken from a probate court to the 
district court of the district in which the probate court is held, in the fol- 
ee cases: 

. From an order or decree admitting a will to probate’ or refusing the 
same. 
2. From an order setting apart property or mathe an allowance for the 
widow or children. 

3. From an order granting letters testamentary or of administration, or 
appointing a guardian of an infant, or of an insane person, or of a person 
incompetent to manage his property, or refusing to grant such letters or to 
make such appointment, or making such letters or appointment. | 

4, From an order directing the sale or conveyance of real property. 

5. From an order or decree by which a debt, claim, legacy or distribu- 
tive share is allowed, or payment thereof directed; or by which such allow- 
ance or direction is refused. 

6. From an order made on the settlement of an executor, administrator 
or guardian. 

(2802) Sec. 366. The appeal shall be taken within thirty days sa the 
order or decree appealed from is entered with the clerk. 

(2803) Sec. 367. Appeals from the.probate court shall be heard at any 
terms of the district courts, and be brought on at the earliest period prac- 
ticable.. 

(2804) Sec. 368. For a failure to prosecute an appeal from the probate 
court, or an unnecessary delay in bringing it toa hearing, me district court 
may order the appeal to be dismissed. 

(2805) Sec. 369. If the appeal be dismissed as provided in the preceding 
section, the clerk shall file a certified copy of the order dismissing the same 
in the probate court, and thereupon such court may proceed in the Case as 
if no appeal had been taken. 


Miscellaneous Proceedings. —Proceedings against Joint Debtors. 


(2806) SEC. 370. When a judgment is recovered against any one or more 
of several persons jointly indebted upon an obligation, by proceedings, as 
provided in section thirty-two, those who were not originally served with 
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the summons, and did not appear to the action, may be summoned to show 
cause why they should not be bound by the judgment in the same manner 
as though they had been originally served with the summons. 

(2807) Sec. 371. The summons, as provided in the last section, shall de- 
scribe the judgment, and require the person summoned to show cause why 
he should not be bound by it, and shall be served in the same manner, and 
returnable within the same time, as the original summons. It shall not be 
necessary to file a new complaint. 

(2808) Sec. 372. The summons should be accompanied by an affidavit of 
the plaintiff, his agent, representative or attorney, that the judgment or 
some part thereof remains unsatisfied; and shall specify the amount due 
thereon. ` . 

(2809) Sec. 373. Upon such summons the defendant may answer within 
the time specified therein, denying the judgment, or setting up any defense 
which may have arisen subsequently; or- he may deny his liability on the 
obligation upon which the judgment was recovered, except a discharge from 
such liability by the statute of limitation. 

(2810) Src. 374. If the defendant in his answer deny the judgment, 
or set up any. defense which may have arisen subsequently, the summons, 

with the affidavit annexed, and the answer, shall constitute the written 
allegations i in the case; if he deny his liability on the obligation upon which 
the judgment was recovered, a copy of the original complaint and judg- 
ment, the summons, with the affidavit annexed, and the answer, shall con- 
stitute such written allegations. 

(2811) Sec. 375. The issues formed may be tried as in other. cases; but 
when the defendant denies in his answer any liability on the obligation 
upon which the judgment was rendered, if a verdict be found against him, 
it shall be for the amount remaining unsatisfied on such original judgment, 
with interest thereon. 


i 


l Confession of Judgment without Action. 


(2812) Seo. 376. A judgment by confession may be entered without ac- 
tion, either for money due or to become due, or to secure any person against 
contingent liability on behalf of the defendant, or both, in the manner 
prescribed in this chapter. 

(2813) Sec. 377. A statement in writing shall be made, signed by the 
defendant, and verified by his oath, to the following effect: 
~ ist. It shall authorize the entry of judgment for a specified sum. 

ad. If it be for money due or to become due, and shall state concisely the 
facts out of which it arose, and shall show that the sum confessed therefor 
is justly due or to become due. 

3d. If it be for the purpose of securing the plaintiff against a contingent 
liability, it shall state concisely the facts constituting the liability, and shall 
show that the sum confessed therefor does not exceed the same. 

(2814) Src. 378. The statement shall be filed with the clerk of the court — 
in which the judgment is to be entered, who shall indorse upon it, and 
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enter in the judgment book a judgment of such court for the amount con- 
fessed, with ten dollars costs. The statement and affidavit, with the judg- 
ment indorsed, shall thereupon become the judgment-roll. 


Submitting a Controversy without Action. 


(2815) Sxc. 379. Parties to a question in difference which might be.the 
- subject of a civil action, may, without action, agree upon a case containing 
the facts npon which the controversy depends, and present a submission of 
the same to any court which should have jurisdiction if an action had been 
br ought. But it must appear by affidavit that the controversy is real, and 
the proceedings in good faith, to determine the rights of the parties. The 
court shall thereupon hear and determine the case, and render judgment 
thereon as if an action were depending. . 

(2816) SEC. 380. Judgment shall be entered in the judgment book, -as 
in other cases, but without costs, for any proceedings prior to the trial. 
The case, the submission, and a copy of the judgment shall constitute the 
judgment roll. 

(2817) Sec. 381. The judgment may be enforced in the same manner as 
if it had been rendered in an ) action, and shall be in \ the same manner sub- 
ject to appeal. 


Of Arbitrations. 


(2818) Sec. 382. Persons capable of contracting may submit to arbitra- 
tion any controversy which.might be the subject of a civil action between 
them, except a question of title to real property in fee.or for life. This 
qualification’ shall not include questions relating merely to the partition or 
boundaries of real property. 

(2819) Suc. 383. The submission to arbitration shall be in . writing, and 
may be to one or more persons. 

(2820) Sec. 384. It may be stipulated in the submission that it be en- 
tered as an order of the district court, for ‘which purpose it shall be filed, 
with the clerk of the county where the parties, or one of them, reside. 
The clerk shall thereupon enter-in his register of actions a note of the sub- 
mission, with the names of the parties, the names of the arbitrators, the 
date of the submission, when filed, and the time limited by the submission, 
if any, within which the award shall be made. When so entered, the sub- 
mission shall not be revoked without the consent of both parties. The ar- 
bitrators may be compelled by the court to make an award, and the.award 
may be enforced by the court in the same manner as a judgment. If the 
submission be not made an order of the court, it may be revoked at any 
time before the award is made. 

(2821) Sec. 385. Arbitrators shall have power to appoint a time and 
place for hearing, to adjourn from time to time, to administer oaths to 
witnesses, to hear the allegations and evidence of the parties, and to make 
an award thereon. 


ka 
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(2822) Sec. 386. All the arbitrators shall meet and act together during 
the investigation; but when met a majority may determine any question. 
Before acting they shall be sworn before an officer authorized to administer 
oaths, faithfully and fairly to hear and examine the allegations and evidence 
of the parties in relation to the matters in Soe and to make a just 
award according to their understanding. 

(2823) Src. 387. The award shall be in writing, signed by the arbitra- 
tors, or a majority of them, and delivered to the-parties. When the sub- 
mission is made an order of the court the award shall be filed with the clerk, 
and a note thereof made in his register. After the expiration of ‘five days 
from the filing of the award, upon the application of a party, and on filing 
an affidavit showing that notice of filing the award has been served on the 
adverse party or his attorney at least four days prior to such application, 
and that no order staying the entry of judgment has been served, thé 
award shall be entered by the clerk in the judgment book, and shall there- 
upon have the effect of a judgment. 

(2824) Sec. 388. The court, on motion, may vacate the award upon either 
of the following grounds, and may order a new hearing before the same ar- 
bitrators, or not, in its discretion: 

That it was procured by corruption or fraud. 

2. That the arbitrators were guilty of misconduct or committed gross 
error in refusing, on cause shown, to postpone the hearing, or in refusing 
to hear pertinent evidence; or otherwise acted improperly, in a manner by 
which the rights of the party were prejudiced. 

3. That the arbitrators exceeded their powers in making their award, or 
that they refused or improperly omitted to consider a part of the matters 
submitted to them; or that the award is indefinite or cannot be performed. 

(2825) Sec. 389. The court may, on motion, modify or correct the award 
where it appears: 

_1. That there was a miscalculation in figures upon which it was made, 
or that there is a mistake in the SEERE of some person or property 
therein. 

2. When a part of the award is upon matters not submitted, which part 
can be separated from other parts, and does not affect the decision on the 
matter submitted. 

3. When the award, though imperfect in form, could have been amended 
if it had been a verdict or the imperfection disregarded. 

(2826) Sec. 390. The decisions upon the motion shall be subject to ap- 
peal in the same manner as an order which is subject to appeal in a civil 
action; but the judgment entered before a motion is made shall not be sub- 
ject to appeal. g 

(2827) Sec. 391. If a submission to arbitration be revoked, and an action 
be brought therefor, the amount to be recovered shall only be the costs and 
damages sustained in preparing for and attending the arbitration. 
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Offer of the Defendant to compromise the whole or a part of an Action. 


(2828) Sue. 392. The, defendant may, at any time before the trial or 
judgment, serve upon the plaintiff an offer to allow judgment to be taken: 
against him for the sum or property, or to the effect therein specified. If 
the plaintiff accept the offer and give notice thereof, within five days, he 
may file the summons, complaint and offer, with an affidavit, of notice of 
acceptance, and the clerk shall thereupon enter judgment accordingly. If 
the notice of acceptance be not given, the offer shall be deemed withdrawn, 
and shall not be given in evidence; and if the plaintiff fail to obtain a more 
favorable judgment, he shall not recover costs, but shall pay the defend- 
ant’s costs from the time of the offer. 


Of Witnesses, and of the manner of Obtaining Evidence of Witnesses. 


(2829) Sec. 393. All persons, without exception, otherwise than as 
specified in this chapter, may be witnesses in any action or proceeding. 

(2830) SEC. 394. No person offered as a witness shall be excluded by 
reason of his interest in the event of the action or pr oceeding; nor on ac- 
count of opinions on matters of religious belief. 

(2831) Sec. 395. The examination of the parties to any action, or per- 
sons for whose immediate benefit the action is prosecuted or defended, shall 
be taken as provided in sections four hundred and twenty and four hundred 
and twenty-four of this chapter. 

(2832) Sec. 396. The following persons shall not be witnesses: 

1. Those who are of unsound mind at the time of their production for 
examination. . 

2. Children under ten years of age, who appear incapable of receiving 
just impressions of the facts respecting which they are examined, or of re- 
lating them truly; and, 

3. Indians or persons having one-half or more of Indian blood, in an 
action or proceeding to which a white person is a party. 

4. Negroes or persons having one-half or more negro blood, in an action 
or proceeding to which a white person is a party. 

(2833) SEC. 397. A husband shall not be a witness for or against his 
wife, nor a wife a witness for or against her husband; nor can either, dur- 
ing the marriage or afterward, be, without the consent of the other, exam- 
ined as to any communication made by one to the other during the mar- 
riage. But this exception shall not apply to an action or proceeding by 
one against the other. 

(2834) Sec. 398. An TEE or counselor shall not, without the consent 
of his client, be examined as a witness as to any communication made by 
the client to him, or ji advice given thereon, in the course of professional 
employment. 

(2835) Szoc. 399. A clergyman or priest shall not, without the consent of 
the person making the confession, be examined as a witness as to any con- 
fession made to him in his professional character, in the course or disci- 


pline enjoined by the church to which he belongs. 
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(2836) SEC. 400. A licensed physician or surgeon shall not, without the 
consent of his patient, be examined as a witness as to any information 
acquired in attending the patient which was necessary to enable him to pre- 
scribe or act for the patient. . 

(2837) Sec. 401. A public officer shall not be examined as a witness as 
to communications made to him in official confidence, when the public in- 
terest would suffer by the disclosure. 

(2838) Sec. 402. The judge himself, or any juror, may be called as a wit- 
ness by either party; but in such case it shall be in the discretion of the 
court or judge to order the trial to be postponed or suspended, and to take 
place before another judge or jury. 

(2839) Src. 403. When a witness does not understand and speak the 
English language, an interpreter shall be sworn to interpret for him. 


Manner of Compelling the Attendance of Witnesses, and their Rights and - 
Duties. 


(2840) Sec. 404. A subpoena may require not only the personal attend- 
ance of the person to whom it is directed at a particular time and place, to 
testify as a witness, but may also require him to bring with him any books, 
documents or other things under his control. No witness shall be required 
to attend before any court, judge, justice or other officer, out of the county 
in which he resides. 

(2841) Src. 405. The subpoena shall be issued as follows: 

1. To require attendance before a court, or at the trial of an issue’there- 
in, it shall be issued in the name and under the seal of the court before 
which the attendance is required, or in which the issue is pending; 

2. To require attendance out of court before a judge, justice or other 
officer authorized to administer oaths or take testimony in any matter, 
under the laws of this Territory, it shall be issued by the judge, justice or 
other officer before whom the attendance is required ; 

‘8. To require attendance before a commissioner appointed to take testi- 
mony by a court of any other State or country, it may be issued by any 
judge or nee of the peace, in places within their respective jurisdic- 
tions. - . 

| (2842) SEC. 406. The service of a subpoena shall be made by showing the 
original, and delivering a copy, or a ticket containing its substance, to the 
witness personally, giving or offering to him at the same time, if demanded 
by him, the fees to which he is entitled for travel to and from the place 
designated, and one day’s attendance there. Such service may be made 
by any person. 2 

| (2843) Sec. 407. If a witness be concealed in a building or vessel, so as 
to prevent the service of a subpeena upon him, any court or judge, or/any 
officer issuing the subpwna, may, upon proof by affidavit of the cn 
ment and of the materiality of the witness, make an order that the sheriff 
of the county serve the subpoena; and the sheriff shall serve it accordingly, 
and for that purpose may break into the building or vessel where the wit- 
ness is concealed. 
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(2844) Src. 408.. A person present in court, or before a judicial officer, 
may be required to testify in the same manner as if he were in attendance 
upon a subpoena issued by such court-or officer. 

(2845) Src. 409. It shall be the duty of a witness duly served with a 
subpoena to attend at the time appointed, with any papers under his con- 
trol required by the subpoena, to answer all pertinent and legal questions, 
and, unless sooner discharged, to remain till the testimony is closed. 

(2846) SEC. 410. A witness shall answer questions legal and pertinent, to 
the matter in issue, though his answer may establish a.claim against him- 
self; but he need not give an answer which will have a tendency to subject 
him to punishment for a felony, nor need give an answer which will have 
a direct tendency to degrade his character, unless it be to the very fact in 
issue or to a fact from which the fact at issue would be presumed. Buta 
witness shall answer as to the fact of his previous conviction for felony. 


(2847) Sec. 411. Disobedience to a subpoena, or a,refusal to be sworn, 
or to answer as a witness, or to subscribe an affidavit or deposition when 
required, may be punished'as a contempt by the court or officer issuing the 
subpoena or requiring the witness to be sworn; and if the witness be a 
party, his complaint may be dismissed or his answer stricken out. 

(2848) SEC. 412. A witness disobeying a subpoena shall also forfeit to the 
party aggrieved the sum of one hundred dollars and all damages which he 
may sustain by the failure of the witness to attend, which forfeiture and 
damages may be recovered in a civil action. 7 

(2849) Suc. 413. In case of failure of a witness to attend; thè: court or — 
officer ‘issuing the subpoena, upon proof of the service thereof and of the 
fuilure of the witness, may issue a warrant to the sheriff of the county to 
arrest the witness and bring him before the court or officer where his at- 
tendance was required. . . ° 

(2850) Sec. 414. If the witness be a prisoner confined in a jail ór prison 
within this Territory for any other cause than a sentence for felony, an 
order for his examination in the prison upon deposition, or for his tem- 
porary removal and production before a court or officer for the purpose of 
being orally examined, may be made as-follows: 

1. By the court itself in which the action or special proceeding is 
pending. 

2. By a judge of the supreme court or district court where the action or 
proceeding is pending, if before a judge or other person out of court. 

(2851) Sc. 415. Such order can only be made upon affidavit showing 
the nature of the action or proceeding, the testimony expected from the 
witness, and its materiality. 

(2852) Sxc. 416. If the witness be imprisoned in the county where the 
action or proceeding is pending, and for a cause other than a sentence.for 
felony, his production may be required. In all other cases his examina- 
tion, when allowed, shall be taken upon deposition. ` 

(2853) SEC. 417. Every person who has been, in good faith, served with 
a subpoena to attend as a witness before a court, judge, commissioner, 
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referee, or other person, in a case where the disobedience of the witness - 
may be punished as a contempt, shall be exonerated from arregt in a civil 
action while going to the place of attendance, necessarily remaining there, 
and returning therefrom. 

(2854) Sec. 418. The arrest of a witness contrary to the last section shall 
be void, but an officer shall not be liable to the party for making the arrest 
in ignorance of the facts creating the exoneration, but shall be lable for 
any subsequent detention of the party, if such party claim the exemption 
and make an affidavit stating: 

1. That he has been served with a subposna to attend as a witness before 
a court, officer, or other person, specifying the same, the place of attend- 
ance, and the action or proceeding in which the subpoena was issued; and, 

2. That he has not been thus served by his own procurement, with the 
intention of avoiding an arrest; 

3. That he is, at the time, going to the place of attendance or returning 
therefrom, or remaining there in obedience to the subpoena. ‘The affidavit 
may be taken by the officer, and shall exonerate him from liability for dis- 
charging the witness when arrested. 


Of the Examination of Parties to an Action or Proceeding, and of Persons 
for whose immediate Benefit such Action or Proceeding is Prosecuted or 
Defended. 


(2855) Sec. 419. No action to obtain a discovery, under oath, in aid of 
the prosecution or defense of another action or proceeding shall be allowed; 
nor shall any examination of a party be had on behalf of the adverse party, 
except in the manner prescribed by this chapter. 

(2856) Sec. 420. A party to an action or special proceeding in any and 
‘all courts, and before any and all tribunals, and before any and all officers 
acting judicially, may be examined as a witness on his own behalf or in be- 
half of any-other party in the same manner, and subject to the same rules 
of examination, as any other witness; provided, however, that the assignor 
of a thing in action shall not be examined in behalf of said party—nor 
shall a party to an action be examined in his own behalf in respect to any 
transaction or communication had personally by said assignor, or said 
party, respectively, with a deceased person against parties who are the exe- 

cutors, administrators, devisees, heirs at law, next of kin or assignees of 
such deceased person, when they have acquired title to the cause of action 
immediately from said deceased person, or have been sued as such by the 
executors, administrators, devisees, heirs at law, next of kin or assignees. 
But when such executors, administrators, devisees, heirs at law, next of 
kin or assignees shall be examined on their own behalf in regard to any 
conyersation or transaction had between the deceased person and assignor, 
or said party, respectively, then the said assignor or the said party may be 
examined in regard to such conversation or transaction, but not in regard 
to any new matter. But if the testimony of a party to the action or pro- 
ceedings has been taken, and he shall afterward die, and after his death 
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the testimony so taken shall be used upon any trial or eave in the behalf 

of his executor 8, administr ators, devisees, heirs, at law, next of kin or as- 
signees, the other party or the assignor of a thing in action shall be a com- 
petent witness as to any and all matters to which the testimony so taken 
relates, notwithstanding any thing in this section contained to the contrary 
thereof. * 

(2857) Sec. 421. The examination of a , party thus taken may be rebutted 
by adverse testimony. 

(2858) Sec. 422. If a party refuse to attend and testify at the trial, or 
to give his deposition before trial, or upon a commission, when required, his 
complaint, answer of reply may be stricken out and judgment be taken 
against him; and he may also, in the discretion of the court, be proceeded 
against as in other cases for a contempt. 

(2859) Sec. 423. A party examined by an adverse party, as in this chap- 
ter provided, may be examined on his own behalf in respect to any matter 
pertinent to the issue. But if he testify to any new matter not responsive 
to the inquiries put to him by the adverse party, or necessary to explain or 
qualify his answer thereto, or to discharge, when his answer would charge 
himself, such adverse party, may offer himself as a witness on his own be- 
half in respect to such new matter, and shall be so received. i 

(2860) Suc. 424. A person for whose immediate benefit the action is 
prosecuted or defended, though not a party to the action, may be examined 
as a witness in the same manner, and subject to the same rules of examina- 
tion, as other witnesses. 

(2861) SEC. 425. A party may. be examined on the part of his co-plain- 
tiff or a co-defendant. 


Of Affidavits. De i 


(2862) SEC. 426. An affidavit to be used before any court, judge, board 
_or officer of this Territory, may be taken before any judge or clerk of any 
court, or any justice of the peace or notary public in this Territory. 

(2863) Sec. 427. An affidavit taken in another State or Territory, to be 
used in this Territory, shall be taken before a commissioner appointed by 
the governor of this Territory, to take affidavits and depositions in such 
State or Territory, or before any judge or notary public, or clerk of a court 
having a seal. + 

(2864) Suc. 428. An affidavit taken in a foreign country, to be used in 
this Territory, shall be taken before an ambassador, minister or consul of 
the United States; or before any judge of a court of record having a seal 
in such foreign country. 

(2865) Sec. 429. When an affidavit is taken before the judge of a court 
in another State or Territory,.or in a foreign country, the genuineness of 
the the signature of the judge, the existence of the court, and the fact that 


ry As amended by act of 1867. 
tAs amended by act of 1973. 
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such judge i is a member thereof, shall be certified a by the clerk of the court 
under the seal thereof.* l 


| 
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_ Of Depositions taken in this Territory. 


(2866) Src. 430. The testimony of a witness in this Territory may be 
taken by deposition in an action at any time after the service of the sum- 
mons or the appearance of the defendant; and in a special proceeding after 
a question of fact has arisen therein, in the following cases: 

Ist. When the witness is a party to the action or proceeding, or a person 
for whose immediate benefit the action or proceeding 1 is prosecuted or de-. 
fended; 
2d, When the witness resides out of the county in which his testimony i is 
to be used, or more than fifty miles from the place of trial; 

3d, When the witness is about to leave the county where the action is to 
be tried, and will probably continue absent when the testimony is required; 

4th. When the witness otherwise liable to attend the trial is, neverthe- 
less, too infirm to attend. 

(2867) Sec. 431. Either party may have the deposition taken of a wit- 
ness in this Territory before any judge or clerk, or any justice of the peace 
or notary public in this Territory, on serving upon the adverse party pre- 
vious notice of the time and place of examination, together with a copy of 
an affidavit showing that the case is one mentioned in the last section. 
Such notice shall be at least five days and in addition one day for every 
twenty-five miles of the distance to the place of examination from the resi- 
dence of the person to whom the notice is given, unless for a cause shown 
a judge, by order, prescribe a shorter time. . When a shorter time is pre- 
scribed a copy of that order shall be served with the notice. 

(2868 ) Sec. 432. Either party may attend such examination and put 
such questions, direct and cross, as may be proper. The deposition when 
completed shall be carefully read to the witness and corrected by him iu 
any particular if desired; it shall then be subscribed by the witness, certi- 
fied by the judge or officer taking the deposition, inclosed in an envelope 
or wrapper, sealed and directed to the clerk of the court in which the ac- 
tion|is pending, or to such person as the parties in writing may agree upon, 
and either delivered by the judge or officer to the clerk or such person, or 
transmitted through the mail or by some safe private opportunity; and there- 
upon such deposition may be used by either party upon the trial or other 


"proceeding, against any party giving or receiving the notice, subject to all 


legal exceptions. But if the parties attend at the examination no objection 
to the form of an interrogatory shall be made at the trial, unless the same 
was stated at the time of the examination. If the deposition be taken by 
reason of the absence or intended absence from the county of the witness, 
or because he is too infirm to attend, proof by affidavit or oral testimony 
shall be made at the trial that the witness continues absent or infirm to the 
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best of the deponent’s knowledge or belief. The deposition thus taken 
may be also read ‘in case of the death of the witness. . 
(2869) Sec. 433. When a deposition has been once taken it may be read 


in any stage of the same action or proceeding by either party, and shall . 
` then be deemed the evidence of the party reading it. 


Of Depositions taken out of this Territory. 


(2870) Sec. 434, The testimony of a witness out of the Territory may 
be taken by deposition in an action at any time -after the service of the 
summons or the appearance of the defendant; and in a special proceeding 
at any time after a question of fact has arisen therein, 

(2871) Sec. 435. The deposition of a witness out of this Territory shall 
be taken upon commission issued from the court under the seal of the 
court, up@h an order from the judge or court, on the application of either 
party upon five days’ -previous notice to the other. It shall be issued to a 
person agreed upon by the ‘parties, or, if they do not agree, to any judge . 
or justice of the peace selected by the officer granting the commission, or 

to a commissioner appointed by the governor of this Territory to take affi- 
` davits'and depositions in other states. 

(2872) Sec. 436. Such proper interrogatories, direct and cross, as the re- 
spective parties may prepare, to be settled, if the parties disagree as to their 
form, by the judge or officer granting the order for the commission, at a 
day fixed in the order, may be annexed to the commission; or when the 
parties agree to that mode the examination may be without written inter- 
rogatories. 

(2873) Sec. 437. The commission shall authorize the commissioner to 
administer an oath to the witness, and to take his deposition in answer to 
the interrogatories, or, when the examination is to be without interroga- 
tories, in respect to the question in dispute; and to certify the deposition to 
the court, in a sealed envelope directed to the clerk or other person desig- 
nated or agreed upon, and forwarded to him by mail or -other usual channel 
of conveyance. 

(2874) Sxo. 438. A trial or other proceeding shall not be postponed by 
reason of a commission not returned, except upon evidence satisfactory to 
the court that the testimony of the witness is necessary, and that proper 
diligence has been used to obtain it. 


Of Proceedings to Perpetuate Testimony. 


(2875) Suc. 439. The testimony of a witness may be taken and perpetú- 
ated as provided in this chapter. 

(2876) Sec. 440. The applicant shall produce to a district judge, or to a 
judge of probate, an affidavit, stating: 

1. That the applicant expects to be a party to an action in a court of this 
Territory; 


2. That the testimony of a witness residing in this Territory, whose place 
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of residence is stated, is necessary to the prosecution or defense of such 
action; and, generally, the facts expected to be proved; 

3.| The judge may thereupon, in his discretion, make an order allowing 
the ‘examination, and prescribing how long before the examination the 
order and notice of the time-and place thereof shall be served. 

(2877) Sec. 441..Upon proof of personal service upon the person who is 
expected to be the adverse party of the order, copy of the affidavit, and of 


a notice that the examination will be taken before a district judge or | 


notary public of the county wherein the witness resides, or may be at a spe- 
cified time and place; such judge or notary may take the deposition of the 
witness, and the examination may, if necessary, be adjourned from time to 
time. 

(2878) Sec. 442. The examination shall be by question and answer, un- 
less the parties otherwise agree. The deposition, when completed, shall be 
carefully read to and subscribed by the witness, then certified by" the judge, 
and immediately thereafter filed and recorded in the office of the clerk of 
the county where it was taken, together with the order for the examination 
of the witness, the affidavit on which the same was granted, and the affi- 

davit of service of the affidavit, order or notice. 

(2879) ‘Bec. 443. The affidavits filed with the deposition, or a certified 
copy thereof, shall be pr imary evidence of the facts stated therein, to show 
compliance with the provisions of this chapter. 

(2880) Src. 444. If a trial be had between the persons named in the affi- 


davit-as parties expectant, or their successors in interest, upon proof of the 


death or insanity of the witness, or of his inability to attend the trial by 
reason of age, sickness or settled infirmity, the deposition, or a certified 
copy thereof, may be used by either party, subject to all legal objections. 
But, if the parties attend at the examination, no objection to the form of 
an interrogatory shall be made at the trial, unless the same was stated at 
the time of the examination. 


| i Administration of Oaths and Affirmations. 


(2881) SEC. 445. Every court of this Territory, every judge or clerk of 
any. court, every justice of the peace, and every notary public, and every 
officer authorized to take testimony or to decide upon evidence in any pro- 
ceeding, shall have power to administer oaths or affirmations. 

(2882) Src. 446. When a person is sworn who believes in any other than 
the, Christian religion, he may be sworn according to the peculiar ceremo- 
nies of his religion, if there be any such. 

(2883) Sec. 447. Any witness who desires it may, at his option, instead 
of taking an oath, make his solemn affirmation or declaration, by assenting, 
when addressed, in the following form: “ You do solemnly affirm, that the 
evidence you shall give in this issue {or matter) pénding between. and 

a shall be the truth, the whole truth, and nothing but the’ truth.” 
Assent to this affirmation shall be made by the answer: “Ido.” A false 


affirmation or declaration shall be deemed perj ury equally with a false oath. 
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Inspection of Documents, and Miscellaneous Provisions as to ecir ds and 
Writings. 


(2884) Sec. 448. er court in which an action is pending, or a judge 
thereof, may, upon notice, order either party to give to the other within a 
specified time an inspection and copy, or permission to take a copy, of any 
book, document or paper in his possession or under his control, containing 
evidence relating to the merits of the action, or the defense therein. If 
compliance with the order be refused, the court may exclude the book, 
document or paper from being given in evidence; or, if wanted as evidence 
by the party applying, may direct the jury to presume it to be such as he 
alleges it to be; and the court may also punish the party refusing for a con- 
tempt. This section shall not be construed to prevent a party from com- 
pelling another to produce books, papers or documenta when he is exam- 
ined as a witness. 

(2885) Src. 449. There shall be no evidence of the contents of a writing 
other than the writing itself, except in the following cases: 

1. When the original has been lost or destroyed ; in which case proof of 
the loss or destruction shall first be made. 

2. When the original is in the possession of the party against whom the 
evidence is offered, and he fails to produce it after reasonable notice. 

3. When the original is a record or other document in custody of a pub- 
lic office. 

4, When the original has been recorded, and a perelien: copy of the. 
record is made evidence by statute. 

5. When the original consists of numerous accounts or other documents, 
which cannot be examined in court without great loss of time, and the evi- 
dence sought from them is only the general result of the whole. 

(2886) Sec. 450. The party producing a writing as genuine, which has 
been altered, or appears to have been altered, after its execution, in a part 
material to the question in dispute, and such alteration is not noted on the 
writing, shall account for the appearance or alteration. He may show that - 
the alteration was made by another, without his concurrence, or was made 
with the consent of the parties affected by it, or otherwise properly-or inno- 
cently made. If he do that, he may give the writing in evidence, but not . 
otherwise. . 

(2887) Suc. 451. A judicial record of this Territory or of the United 
States may be proved by the production of the original, or a copy thereof, 
certified by the clerk or other person having the legal custody thereof, 
under the seal of the court, to be a true copy of such record; and copies of 
all papers, entries, documents and records required by law to he filed by 
any public officer of this Territory or of the United States, in his office, or 
to be entered or recorded therein, and duly filed, entered or recorded ac- 
cording to law, certified by such officer to be a true transcript compared by 
him with the original in his office, shall be evidence in all courts and pro- 
ceedings, in like manner as the original would be if produced. 
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(2888), Seg. 452. A judicial record of any state or Territory may be 
proved by the production of a copy thereof, certified by the clerk or legal 
keeper of the record, under the seal of the court, to be a true copy of such 
record, together with the certificate of a judge of the court that the person 
making the certificate is the clerk of the court, or legal keeper of the . 
record, and in either case that the signature is genuine, and the Ce IAEE 
in due form. 

(2889) Sec. 453. A judicial record of a foreign country may be n 
by the production of a copy thereof, certified by the clerk, with the seal of 
the'court annexed, if there be a clerk and seal; or by the legal keeper of 
the; record with the seal of his office annexed, if there be a seal, to bea 
true copy of such record; together with a certificate of a judge of the court 
that the person making the certificate is the clerk of the court, or the legal 
keeper of the record, and, in either case, that the signature is genuine, and 
the! certificate in due form; ,and also, together with the certificate of the ` 
minister or ambassador of the United States, or of a consul of the United 
States, in such foreign country, that there is such a court, specifying gen- 
erally the nature of its jurisdiction, and verifying the penabure of the 
judge and clerk, or other legal keeper of the record. 

" (2890) Sec. 454. A copy of the judicial record of a foreign country shall 
also be admissible 1 in evidence upon proof: 

1. That the copy offered has been compared by the witness with the 
original; and is an exact transcript of the whole of it. 

2. That such original was in the custody of the clerk of the Sanne or 
other legal keeper of the same; and, 

3. That the copy is duly attested by a seal, which is proved to be the 
seal of the court where the record remains, if it be the record of a court; 
or if there be no such seal, or if it be not a record of a court, by the signa- 
ture of the legal keeper of the original, 

(2891) Src. 455. Printed copies in volumes of statutes, code or other 
written law, enacted by any other State or Territory, or foreign govern- 
ment, purporting or proved to have been published by the authority 
thereof, or proved to be commonly admitted as evidence of the existing 
law in the courts and judicial tribunals of such State, Territory or govern- 
ment, shall be admitted by the courts and officers of this Territory, on all 
occasions, as presumptive evidence of such law. 

(2892) Src. 456. A seal of a court or public office, when required to any 
writ or process, or proceeding, or to authenticate a copy of any record or 
document, may be impressed with wax, wafer or any other substance, and 
then attached to the writ, process or proceeding, or to the copy of the 
record or document, or it may be impressed on the paper alone. 


of the Writ of Certiorari, and of Mandamus.—Of the Writ of Certiorart, 
or Review. í 


N 


(2893) SEO. 457. The writ of certiorari may be denominated the writ of 
l review. 
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(2894) Src. 458. This writ may be granted on application by the 
supreme and district.courts of this Territory; the writ shall be granted in 
all cases when an inferior tribunal, board or: officer, exercising judicial 
functions, has exceeded the jurisdiction of such tribunal, board or - officer; 
and there is no appeal, nor, in the judgment of the court, any plain, speedy 
and adequate remedy. 

(2895) Suc. 459. The application shall e made on affidavit by the party 
beneficially interested, and the court may require a notice of the applica- 
tion to be given to the adverse party, or may grant an order to show cause 
why it should not be allowed, or may grant the writ without notice. 

(2896) SEC. 460. 'l he writ may be directed to the inferior tribunal, board 
or officer, or to any other person having the custody of the record or pro- 
ceedings to be certified. When directed to a tribunal, the clerk, if there 
be one, shall return the writ with the transcript required. 

(2897) Sec. 461. The writ of review shall command the party to whom 
it is directed to certify fully to the court issuing the writ, at a specified 
time and place, and annex to the writ a transcript of the record and pro- 
ceedings (describing or referring to them, with convenient certainty), that 
the same may be reviewed by the court; and requiring the party in the 
meantime to desist from further proceedings in the matter to be reviewed. 

(2898) Sec. 462. If a stay of proceedings be not intended, the words re- 
quiring the stay shall be omitted from the writ; these words may be in- 
serted or omitted in the sound discretion of the court; but if omitted, the © 
power of the inferior court or officer shall not be suspended, nor the pro- 
ceedings stayed. . | 

(2899) SEC. 463. The writ shall be served in the same manner as a sum- 
mons in civil action, except when otherwise expressly directed by the court. 

(2900) Sec. 464. The review upon this writ shall not be extended fur- 
ther than to determine whether the inferior tribunal, board or officer has 
regularly pursued the authority of such tribunal, board or officer. 

(2901) Src. 465. If the return to the writ be defective, the court may 
order a further return to be made. When a full return has been made, the 
court shall proceed to hear the parties, or such of them as may attend for 
that purpose, and may thereupon give judgment, either affirming or-annul- 
ing, or modifying the proceedings below. 

(2902) Sec. 466. A copy of the judgment, signed by the clerk, shall be 
transmitted to the inferior tribunal, board or officer having the custody of 
the record or proceeding certified up. 

(2903) Src. 467. A copy of the judgment, signed by the clerk, entered 
upon or attached to, the writ and retnrn, shall constitute the judgment 
roll. If the proceeding be had in any other than the supreme court, an 
appeal may be taken from the judgment in the same manner, and upop the 
same terms, as from a judgment in a civil action. 


The Writ of Mandate, or Mandamus. 


(2904) Suc 468. The writ of mandamus may be denominated the writ of 
mandate. 


| 
| 


| 
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(2905) Src. 469. It may be issued by the supreme or district court to 
any inferior tribunal, corporation, board or person, to compel the perform- 
ance of an act which the law specially enjoins as a duty resulting from an 
office, trust or station; or to compel the admission of a party to the use 
and enjoyment of a right or office to which he is entitled, and from which 
‘he is unlawfully precluded by such inferior tribunal, corporation, board or 
person. 

(2906) Src. 470. This writ shall be issued in all cases where there is not 
a plain, speedy and adequate remedy in the ordinary course of law. It 
shall be issued upon affidavit, on the application of the party beneficially 
interested. | 

(2907) Sec. 471. The writ shall be either alternative or peremptory; the 
alternative writ shall state generally the allegation against the party to 
whom it is directed, and command such party, immediately after the re- 
ceipt of the writ, or at some other specified time, to do the act required to 
be performed, or to show cause before the court, at a specified time and 
place, why he has not done so. The peremptory writ shall be in a similar 
form, except that the words requiring the party to show cause why he has 
not done as commanded shall be omitted, and a return day shall be inserted. 

(2908) Sec. 472. When the application to the court is made without 

notice to the adverse party, and the writ be allowed, the alternative shall 
be first issued; but if the application be upon due notice, and the writ -be 
allowed, the peremptory may be issued in the first instance. The notice of 
the application, when given, shall be at least ten days. The writ shall not 
be granted by default. The case shall be heard by the court, whether the ` 
adverse party appear or not. 
_ (2909) Sec. 473. On the return day of the alternative, or the day on 
which the application of the writ is noticed, or such further day as the court 
may allow, the party on whom the writ or notice shall have been served may 
show cause by answer under oath, made in the same manner as an answer to 
a complaint in a civil action. 

(2910) Sec. 474. If an answer be made which raises a question as to a 
matter of fact essential to the determination of the motion and affecting the 
substantial rights of the parties, and upon the supposed truth of the allega- 
tion of which the application for the writ is based, the court may, in its 
discretion, order the question to be tried before a jury, and postpone the 
argument until such trial can be had and the verdict certified to the court. 
The question to be tried shall be distinctly stated in the order for trial, and 
the county shall be designated in which the same shall be had. The order 
may also direct the jury to assess any damages which the applicant may 
have sustained in case they find for him. 

(2911) Sec. 475. On the trial the applicant shall not be precluded by 
the answer of any valid objection to its sufficiency, and may countervail it 
by, proof either in direct denial or by way of avoidance. 

(2912) Sec. 476. If either party be dissatisfied with the verdict of the 
jury, he may move for a new trial upon a statement prepared as provided 


f 
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in section one hundred and ninety-five. The motion for a new trial may, 
upon reasonable notice, be brought on before the judge of the court in 
which the cause was tried, either in term or vacation. If a new trial be 
granted, the jury shall, within five days thereafter, unless the parties agree 
on a longer time, be summoned to try the issue. After a second verdict in 
favor of the same party a new trial shall not be had. 

(2913) Sec. 477. If no notice for a new trial be given, or if given be de- 
nied, the clerk, within five days after the rendition of the verdict or denial 
of the motion, shall transmit to the court in which the application for the 
writ is pending a certified copy of the verdict attached to the order of trial; 
after which either party may bring on the argument of the application upon 
reasonable notice to the adverse party. 

(2914) Sec. 478. If no answer be made, the case shall be heard on the 
papers of the applicant. If an answer be made which does not raise a ques- 
tion such as is mentioned in section four hundred and seventy-four, but 
only such matters as may be explained or avoided by a reply, the court 
may, in its discretion, grant time for replying. If the answer, or answer 
and reply, raise only questions of law, or put in issue immaterial state- 
ments not affecting the substantial rights of the parties, the court shall pro- 
ceed to hear, or fix a day for hearing, the argument of the case. 

(2915) Sec. 479. If judgment be given for the applicant, he shall re- 
cover the damages which he shall have sustained as found by the jury, or 
as may be determined by the court or referees upon a reference to be or- 
dered, together with costs; and for such damages and costs an execution 
may issue; and a peremptory mandate shall also be awarded without delay. 

(2916) Sec. 480. The writ shall be served in the same manner as a sum- 
mons in a civil action, except when otherwise expressly directed by order of 
the court. 

(2917) Sec. 481. When a peremptory mandate has been issued and di- 
rected to any inferior tribunal, corporation, board or person, if it appear to _ 
the court that any member of such tribunal, corporation or board, or such 
person upon whom the writ has been personally served, has, without just 
excuse, refused or neglected to obey the same, the court may, upon motion, 
impose a fine not exceeding one thousand dollars. In case of persistence in 
a refusal of obedience, the court may order the party to be imprisoned for 
a period not exceeding three months, and may take any orders necessary 
and proper for the complete enforcement of the writ. If a fine be imposed 
upon a judge or officer who draws a salary from the Territory or county, a 
certified copy of the order shall be forwarded to the Territorial or county 
treasurer, as the case may be, and the amount thereof may be retained from 
the salary of such judge or officer. Such judge or- officer, for his willful 
disobedience, shall also be deemed guilty of a misdemeanor in office. 


Of Contempts and their Punishments. 


(2918) Src. 482. The following acts: or omissions shall be deemed con- 
tempts: 
31 
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1. Disorderly, contemptuous or insolent behavior toward the judge while 
holding court, or engaged in his judicial duties at chambers, or toward 
referees or arbitrators while sitting on a reference or arbitration, tending to 
_ interrupt the due course of a trial, reference or arbitration, or other judi- 
cial proceeding. 

2. A breach of the peace, poio N or violent disturbance in 
presence of the court or its immediate vicinity, tending to interrupt the due 
course of a trial or other judicial proceeding. 

3. Disobedience or resistance to any lawful writ, order, rule or process 
issued by the court or judge at chambers. 

4. Disobedience of a subpeena duly served, or refusing to be sworn or an- 
swer as a witness. 

5. Rescuing any person or property in the custody of any officer by vir- 
tue of an grder or process of such court or judge at chambers. 

` (2919). Sec. 483. When a contempt is committed in the immediate view 
and presence of the court or judge at chambers, it may be punished sum- 
marily; for which an order shall be made reciting the facts as occurring in 
such immediate view and presence, adjudging that the person proceeded 
against is thereby guilty of a contempt, and that he be punished as therein 
prescribed. When the contempt is not committed in the immediate view 
and presence of the court or judge at chambers, an affidavit shall be pre- 
sented to the court or judge of the facts constituting the contempt, or a 
statement of the facts by the referees or arbitrators. 

(2920) ‘Src: 484. When the contempt is not committed in the immediate 
view and presence of the court or judge, a warrant of attachment may be 
issued to bring the person charged to answer, or, without a previous arrest, 
a warrant of commitment may upon notice, or upon an order to show cause, 
‘be granted; and no warrant of commitment shall be issued without such 
previous attachment to answer, or such notice or order to show cause. 

(2921) SEC. 485. Whenever a warrant of attachment is issued pursuant 
to this chapter, the court or judge shall direct whether the person charged 
may be let to bail for his appearance upon the warrant, or detained in 
custody without bail; and, if he may be bailed, the amount in whieh he 
may be let to bail. The directions given in this respect shall be specified 
in the warrant, or indorsed thereon. 

(2922) Sec. 486. Upon executing the warrant of attachment, the sheriff 
shall keep the person in custody, bring him before the court or judge, and 
detain him until an order be made in the premises, unless the person 
arrested entitle himself to be discharged, as provided in the next section. 

(2923) Suc. 487. When a direction to let the person arrrested to bail is 
contained in the warrant of attachment, or indorsed thereon, he shall be 
discharged from the arrest, upon executing and delivering to the officer, at 
any time before the return day of the warrant, a written undertaking,. with 
two sufficient sureties, to the effect that the person arrested will appear on 
the return of the warrant, and abide the order of the court or judge there- 
upon; or they will pay, as may be directed, the sum specified in the war- . 
rant. 
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_ (2924) Sec. 488., The officer shall return the warrant of arrest and the 
undertaking, if aay, received by him from the person arrested, by the return 
day specified therein. ) 

(2925) Sec. 489. When the person arrested has been brought up or ap- 
peared, the court or judge shall proceed to investigate the charge, and 
shall hear any answer which the person arrested may make to the same, and 
may examine witnesses for or against him, for which an adjournment may 
be had, from time to time, if necessary. 

(2926) Sec. 490. Upon the answer and evidence taken, the court or 
judge shall determine whether the person proceeded against is guilty of the 
contempt charged, and, if it be adjudged that he’is guilty of the contempt, 
a fine may be imposed on him not exceeding five hundred dollars, or he 
may be imprisoned not exceeding five days, or both. 

(2927) Szc. 491. When the contempt consists in the omission to perform 
‘an act which it is yet in the power of the person to perform, he may be im- 
prisoned until he have performed it, and in that case the act shall be speci- 
fied in the warrant of commitment. 

(2928) SEC. 492. Persons proceeded against according to the provisions 
of this chapter shall also be liable to indictment for the same misconduct, 
if it be an indictable offense; but the court before which a conviction is had 
on the indictment, in passing sentence, shall take into consideration the 
punishment before inflicted. 

(2929) Suc. 493. When the warrant of arrest has been returned. served, 
if the person arrested do not appear on the return day, the court or judge 
may issue another warrant of arrest, or may order the undertaking to be 
prosecuted, or both. If the undertaking be prosecuted, the measure of 
damages in the action shall be the extent of the loss or injury sustained by 
- the aggrieved party, by reason of the misconduct for which the warrant was 
issued, and the costs of the proceedings. 

(2930) Src. 494. Whenever, by the provisions of this chapter, an officer 
is required to keep a person arrested on a warrant of attachment in cus- 
tody, and to bring him before a court or judge, the inability from illness or 
otherwise of the person to attend shall be a sufficient excuse for not bring- 
ing him up; and the officer shall not confine a person arrested upon the 
warrant in a prison, or otherwise restrain him of personal liberty, except so 
far as may be necessary to secure his personal attendance. 

(2931) Sec. 495. The judgment and orders of the court or judge made 
in cases of contempt shall be final and conclusive. The punishment shall 
be by fine or by imprisonment, but no fine shall exceed the sum of five 
hundred dollars, and no imprisonment shall exceed the period of five days, 
except as provided in section four hundred and ninety-one. 


Of Costs. 


(2932) Suc. 496. The measure and mode of compensation of attorneys 
and counselors shall be left to the agreement, express or implied, of the 
parties. But there shall be allowed to the prevailing party in any action 
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in the supreme court and district courts, certain sums by way of indemnity 
for his expenses in the action, or special proceeding in the nature of an 
action, which allowances are in this chapter termed costs. 

(2933) Sec. 497. Costs shall be allowed, of course, to the plaintiff upon 
a judgment 1 in his favor, in the following cases: 

1. ‘In an action for the recovery of real property; 

2. In an action to recover the possession of personal property, when the 
value of the property amounts to one hundred dollars or over. Such value 
shall be determined by the jury, court or referee by whom the. action is 
tried; 

3. In an action for the recovery of money or damages where plaintiff re- 
covers one hundred dollars or over; 

4.! In a special proceeding in the nature of an action. 

(2934) SEC. 498. When several actions are brought on one bond, under- 
taking, promissory note, bill of exchange or other instrument in writing, 
or in any other case for the same cause of action, against several parties 
who might have been joined as defendants in the same action, no costs 
shall be allowed to the plaintiff in more than one of such actions, which 
may be at his election, if the party proceeded against in the other actions 
were at the commencement of the previous action openly within this Terri- 
tory; but the disbursements of the plaintiff shall be allowed to him in each 
action. 

(2935) Sec. 499. Costs shall be allowed of course to the defendant upon 
a judgment in his favor in the actions mentioned in section 497, Buen in a 
special proceeding in the nature of an action. 


(2936) Sc. 500. In other actions than those mentioned in section 497, 
costs may be allowed or not; and, if allowed, may be apportioned between 
the: parties, on the same or adverse sides, in the discretion of the court; 
but no costs shall be allowed in an action for the recovery of money or 
damages when the plaintiff recovers less than one, hundred dollars, nor in 
an action to recover the possession of personal property, when the value of 
the property is less than one hundred dollars. 

(2937 ) Sec. 501. When there are several defendants in the actions men- 
tioned in section 497, not united in interest, and making separate defenses 
by separate answers, and the plaintiff fails to recover judgment against all, 
the court shall award costs to such of the defendants as have judgment in 
their favor. 

(2938) Suc. 502. In the following cases the costs of an appeal shall be in 
the discretion of the court: 

1. When a new trial is ordered; 

2. When a judgment is modified. 

(2939) Sec. 503. No costs shall be allowed except such actual disburse- 
ments as the party recovering pee in any action may by law have 
been compelled to make.* 

_ (2940) Szoc. 504. In actions for the recovery of money or damages, or the 


Ag amended by act of 1865. 
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possession of personal property, or for the recovery of real property, the 
plaintiff shall be entitled to the additional allowance of five per cent on the 
first one thotisand dollars and two per cent on all over that sum, upon the 
amount of the verdict or the value of the property recovered; such value to 
be determined at the trial or at the time the judgment is applied for, in 
case no answer shall have been put in. In the actions specified in this sec- 
tion, the defendant, in case of judgment for the defendant, shall be entitled 
to a similar percentage on the amount or the value of the property claimed 
by the plaintiff. But such allowance shall in no case exceed five hundred 
dollars; provided, that in any action or special proceeding in the nature of 
an action, which may be dismissed or discontinued at the instance of either 
party, no percentage shall be allowed as herein provided. 


(2941) Sc. 505. When recovery is had upon failure of the defendant to 
answer, the plaintiff shall be entitled to recover as follows: 

1. In actions for the recovery of real property, and in actions in which 
the taking of an account, or the examination of a long account, or the 
proof of any fact, shall be necessary to enable the court to carry the judg- 
ment into effect, and a reference be ordered to take or examine the account 
or determine the fact; and in actions in which a jury shall be called to de- 
termine a fact necessary to carry the judgment into effect, or to assess 
damages, the same costs as in actions in which issues are joined. 

2. Repealed by act of 1865. 

(2942) Sec. 506. The fees of referees shall be A dollars to each for 
every day spent in the business of the reference; but the parties may 
agree in writing upon any other rate of compensation, and thereupon such 
rate shall be allowed. 

(2943) Sec. 507. When an application is made to a court or referee to 
postpone a trial, the payment to the adverse party of a sum not exceeding 
_ twenty dollars, besides the fees of witnesses, may be imposed as the condi- 
tion of granting the postponement. 

(2944) Sec. 508. When in an action for the recovery of money, only, the 
defendant alleges in his answer that before the commencement of the 
action he tendered to the plaintiff the full amount to which he was entitled, 
and thereupon deposits in court for the plaintiff the amount so tendered, 
and the allegation be found to be true, the plaintiff shall not recover costs, 
but shall pay costs to the defendant. 

(2945) Src. 509. In an action prosecuted or defended by an ‘executor, 
administrator, trustee of express trust, or a person expressly authorized by 
statute, costs may be recovered as in action by and against a -person prose- 
cuting or defending in his own right; but such costs shall by the judgment 
be made chargeable only upon the estate, fund or party represented, unless 
the court shall direct the same to be paid by the plaintiff or defendant per- 
sonally, for mismanagement or bad faith in the action or defense. 

(2946) SEG, 510. When the decision of a court of inferior jurisdiction 
in a special proceeding i is brought before a court of higher jurisdiction for 
a review in any other way than by appeal, the same costs shall be allowed 


486 "PROCEEDINGS IN CIVIL CASES. [CHAP. 48 


as in cases on appeal, and may be collected by execution or in such manner 
as the court may direct, according to the nature of the case. 

(2947) Src. 511. On the commencement of an action, the plaintiff, and 
on the filing of notice of appeal from a final judgment, the appellant, shall 
pay to the clerk three dollars, to be applied toward the district law library, 
under the order of the judge. 

(2948) Sec. 512. The party in whose favor judgment is rendered, and 
who claims: his costs, shall deliver to the clerk of the court a memorandum 
of the items of the costs to which he is entitled. He may include in the 
costs all the necessary disbursements in the action or proceeding, including’ 
the fees of officers allowed by law, the fees of witnesses, the necessary ex- 
penses, taking depositions by commission or otherwise, the compensation of 
referees, and “the fees paid on the commencement of the action or on filing 
the notice of appeal. The memorandum shall be accompanied by the affi- 
davit of the party that the items are correct, to the best of his knowledge 
and belief, and that the disbursements have been necessarily incurred in 
the action. The memorandum and affidavit shall be delivered to the clerk 
within three days after the rendition of the verdict. 

(2949) Src. 513. The clerk shall include in the judgment entered up by 
him the costs, the percentage allowed, and any interest on the verdict from 
the time it was rendered. 

(2950) SEC. 514. When the plaintiff in an action resides out of the Ter- 
ritory, or is a foreign corporation, security for the costs and charges which 
may be awarded against such plaintiff may be required-by the defendant. 
When required, all proceedings in the action shall be stayed until an un- 
dertaking, executed by two or more persons, be filed with the clerk, to the 
effect that they will pay such costs and charges as may be awarded against 
the plaintiff by judgment or in the progress of the action, not exceeding 
the sum of three hundred dollars. A new or an additional undertaking 
may be ordered by the court or judge upon proof that the original under- 
taking is insufficient security, and proceedings in the action stayed until 
such new or additional undertaking be executed and filed. 

(2951) Sec. 515. Each of the sureties on the undertaking mentioned in ` 
the last section shall annex to the same an affidavit that he is a resident 
and householder or freeholder within the county, and is worth double the 
amount spécified in the undertaking, over and above all his just debts and 
liabilities, exclusive of property exempt from. execution. l 

(2952) SEC. 516. After the lapse of thirty days from the service of notice 
that security is required, or of an order for new or additional security, 
upon proof thereof, and that no undertaking, as required, has been filed, 
the court Or judge may order the action to be dismissed. 


Of Motions Orders, Notices, Service of Papers and Miscellaneous 
Provisions. 


) er ; a . 
(2953) Suc. 517. Every direction of a court or judge made or entered in 
writing, and not included in a judgment, is denominated an order. An 
application for an order is a motion. 
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(2954) Sec. 518. Motions shall be made-in the county in which the ac- 
tion is brought, or in an adjoining county in the same district. 

(2955) Sec. 519. When a written notice of a motion is necessary, it shall 
be given, if the court be held in the same district with both parties, five 
days before the time appointed for the hearing; otherwise ten days, but the 
court or judge may prescribe a shorter time. 

(2956) Sec. 520. When a notice of a motion is given, or an order to 
show cause is made returnable before a judge out of court, and, at the time 
fixed for the motion, or on the return day of the order, the judge is unable 
to hear the parties, the matter may be transferred, by his order, to some 
other judge before whom it might originally have been brought. 

(2957) Sec. 521. Written notices and other papers, when required to be 
served on the party or attorney, shall be served in the manner prescribed 
in the next three sections, when not otherwise provided; but nothing in- 
this chapter shall be applicable to original or final process, or any proceed- 
ings to bring a party into contempt. 

(2958) SEC. 522. The service may be personal, or by delivery to the party 
or attorney on whom the service is required to be made, or it may be as 
follows: 

lst. If upon an attorney, it may be made during his absence from his 
office, by leaving the notice or other papers with his clerk therein, or with 
a person having charge thereof; or, when there is no person in the office, 
by leaving them, between the hours of eight in the morning and six in the 
afternoon, in a conspicuous place in the office; or, if it be not open so as 
to admit of such service, then by leaving them at the attorney’s residence, 
with some person of suitable age-and discretion; and if his residence be not 
known, then by putting the same, inclosed in an envelope, into the post 
office, directed to such attorney. - 

2d. If upon a party, it may be made by leaving the notice or other paper 
at his residence, between the hours of eight in the morning and six in the 
evening, with some person of suitable age and discretion; and if his resi- 
dence be not known, by putting the same, inclosed in an envelope, into the 
post office, directed to such party. 

(2959) Suv. 523. Service by mail may be made where the person making 
the sérvice, and the person on whom it is to be made, reside in different 
places, between which there is a regular communication by mail. 

(2960) Suc. 524. In case of service by mail, the notice or other paper 
shall be deposited in the post office, addressed to the person on whom it is 
to be served, at his place of residence, and the postage paid. And in such 
case, the time of service shall be increased one day for every twenty miles 
distance between the place of the deposit and the place of the address. . 

(2961) Suc. 525. A defendant shall be deemed to appear in an action 
when he answers, demurs, or gives the plaintiff written notice of his ap- 
pearance, orgyhen an attorney gives notice of appearance for him. After 
appearance, a defendant, or his attorney shall be entitled to notice of all 
subsequent proceedings of which notice is required to be given. But where 
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a defendant has not appeared, service of notice or papers need not be made 
upon him, ‘unless he be imprisoned for want of bail. 

(2962) Sec. 526. When a plaintiff or a defendant who has appeared 
resides out. of the Territory, and has no attorney in the action or proceed- 
ing, the service may be made on the clerk for him. But in all cases where 
a party has an attorney in the action or proceeding, the service of papers, 
when required, shall be upon the attorney instead of the party, except of 
subpoenas, ‘of writs, and other process issued in the suit, and of papers to 
bring him into contempt. 

(2963) Suc. 527. Successive actions may be maintained upon: the same 
‘contract or transaction, whenever, after the former action, a new cause of 
action arises therefrom. 

(2964) SEC. 528. Whenever two or more actions are pending at one time 
between the same parties and in the same court, upon causes of action 
which might have been joined, the court may order the actions to be con- 
solidated into one. 

(2965) SEC. 529. An action may be brought by one person against an- 
other, for the purpose of determining an adverse claim which the latter 
makes against the former for money or property upon an alleged obliga- 
tion; and also against two or more persons, for the purpose of compelling 
one to satisfy a debt due to the other, for which the plaintiff is bound as 
security. — 

(2966) SEc. 530. The clerk shall keep among the records of the court a 
register of actions. He shall enter therein the title of the action, with brief 
notes ander it, from time to time, of all papers filed and proceedings had 
therein. | 

(2967) Sze. 531. When there are three referees or thrée arbitrators, all 
. shall meet, but two of them may do any act which might be done by all. 

(2968) Src. 532. The time within which an act is to be done, as pro- 
vided in this chapter, shall be computed by excluding the first day and in- 
cluding the last. If the last day be Sunday it shall be excluded. 

(2969) SEO.. 533. An affidavit, notice or other paper, without the title of 
the action or proceeding in which it is made, or with a defective title, shall 
be as valid and effectual for any purpose as if duly entitled, if it intelligibly 
refer to such action or proceeding. 

(2970) SEC. 534. When a cause of action has arisen in another State, or 
in a foreign country, and by the laws thereof an action thereon cannot 
there be maintained against a person by reason of the lapse of time, an 
action thereon shall not be maintained against him in this Territory, ex- 
cept in favor of a citizen thereof, who has held the cause of action from 
the time it accrued. 


Of Prosadings in Civil Cases in Justices’ Courts.—Of the Parties and 
the Time and Place of commencing Action in Justices’ Courts. 


(2971) | Szo. 535. The provisions of this chapter, as to parle s to actions, 
shall be applicable to actions of which a justices’ court has jurisdiction. 
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(2972) Sec. 536. Parties in justices’ courts may prosecute or defend in 
person or by attorney; and any person, on the request of a party, may act 
as his attorney, except that the constable by whom the summons or jury- 
process was served shall not aie or act on the trial in behalf of either 
party. 

(2973) SEC. 537. No person shall be held to answer to any summons 
issued against him from a justice’s court, in civil action, in any precinct 
other than the one in which he or the plaintiff shall reside, except in the 
cases following: 

1. When there shall be no faelinee court for the precinct or vlase in 
which the defendant or plaintif may reside, or no justice competent to act 
on the case. - 

2. When two or more persons shall be jointly, or jointly and severally, 
bound in any debt or contract, or otherwise jointly liable in the samee 
action, and reside in different precincts of the same county, or in different 
counties, the plaintiff may prosecute his action in a justices’ court of the 
precinct or county in which any of the debtors or other persons liable may 
reside. 

3. In cases of injury to the person, or to real or personal property, the 
plaintiff- may prosecute his action in the precinct where the injury was 
committed or where the defendant may be found. a 

4, Where personal property, unjustly taken or detained, is claimed, or 
damages therefor are claimed, the plaintiff may bring his action in any pre- 
cinct or county in which the property may be found, or in which the pro- 
perty was taken. = 

5. When the defendant is a non-resident of the county he may be sued 
in any precinct, village or city wherein he may be found. 

6. When a person has contracted to perform any obligation at a settee: 
lar place, and resides in another, he may be sued in the precinct in which 
such obligation is to be performed or in which he resides. 

7. When the foreclosure of a mortgage or the enforcement of a lien upon 
personal property is sought by the action, the plaintiff may sue in the pre- 
cinct, village or city where the property is situated. 

(2974) Sec. 538. Judgment, upon confession, may be aad up in any 
justices’ court in the Territory specified in the confession. 

(2975) Sc. 539. Justices’ courts shall have jurisdiction of an action 
. upon the voluntary appearance of the parties, without summons, without 
regard to their residences or the: place where the cause of action arose, or 
the subject-matter of the action may exist. 


Summons, Arrest, Attachment.and Claim of Personal Property. 


(2976) SEc. 540. Actions in justices’ courts shall be commenced by filing 
a copy of the account, note, bill, bond or instrument upon which the action 
is brought; or a concise statement in writing of the cause of action and the 
issuance of a simmons thereon, or by the voluntary appearance and plead- 
ings of the parties without summons. In the-latter case the action shall be 
deemed commenced at the time of, appearance. ne 


PROCEEDINGS IN CIVIL CASES. [cHap. 48 


i 


490 


(2977) SEC. 541. When a vee is a he shall be appointed by 
the justice as follows: 

1, If the infant be plaintiff, the ipata shall be made before the 
summons is issued, upon the application of the-infant, if he be of the age of 
fourteeh years or upward; if under that age, upon the application of some 
relative or friend. The consent in writing of the guardian to be appointed, 
and to be responsible for costs if he fail in the action, shall be first filed 
with the justice. 

2. If the infant be defendant, the guardian shall be appointed at the 
time the summons is returned, or before the pleadings. It shall be the right 
of the infant to nominate his own guardian if the infant be over fourteen 
years of age, and the proposed guardian be present and consent in writing 
to be appointed. Otherwise, the justice may appoint any suitable person 
«who gives such consent. 

(2978) Sec. 542. The summons shall be addressed to the defendant by - 
name or, if his name be unknown, by a fictitious name; and shall summon 
him to appear before the justice at his office (naming its precinct or village), 
and at a time specified therein—to answer the complaint of the plaintiff, for 
a cause of'action therein described in general terms, sufficient to apprise the 
defendant, of the nature of the claim against him; and, in action for money 
or damages, shall state the amount for which the plaintiff will take judg- 
ment, if the defendant fail to appear and answer. It shall be subscribed 
by the justice before whom it is returnable. 

(2979) Sec. 543. The time mentioned in the summons for the appearance 
of the defendant and the time of service shall be as follows: 

1. Where the summons is accompanied by an order to arrest the defend- 
ant, it shall be returnable immediately. 

2. When the defendant is not a resident of the county, or where the 
plaintiff is not a resident and gives the security required by this chapter, it 
shall be returnable not more than two days from its date, and shall be 
served at least one day before the time for appearance. 

3. In all other cases it shall be returnable in not less than six nor more 
than ten days from its date, and shall be served at least four days before the 

“time for appearance. 

(2980) | Src. 544. The summons shall be served by the sheriff or a con- 
stable of the county as follows: 

1. If the action be against a corporation, by the delivery of a copy to the 
president or other head of the corporation, or to the secretary, cashier or 
managing agent thereof; or when no such officer resides in the county, to 
a director or stockholder resident therein; 

2. If against a minor under the age of fourteen years, by delivery of a 

` copy to such minor, and also to his father, mother or guardian; or if there 
be none within the county, then to any person having the care or control of 
such minor, or with whom he resides, or in whose service he is; 

3. If against a person judicially declared to be of unsoufid mind or in- 
capable of conducting his own affairs, and for whom a guardian has been 

Sein by delivery of a copy to such guardian; 
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4. -In all other cases, by the delivery of the copy to the defendant per- 
sonally. 

(2981) Suc. 545. If the plaintiff annex to his complaint, or file with the- 
justice at the time of issuing the summons, a copy of the account or prom- 
issory note, bill of exchange or other obligation for the payment of money, 
or for a specified amount of property at a valuation fixed therein, upon 
which the action is brought, the defendant shall be deemed to admit such 

account, note, bill or obligation, unless he specifically deny the same in his 
answer, and verify the answer by his oath. 


(2982) SEC. 546. An order to arrest the defendant may bs endorsed on _ 
a summons issued by the justice, and the defendant may be arrested 
thereon by the sheriff or constable at the time of serving the summons and 
brought before the justice, and there detained until duly discharged in the 
following cases, arising after the passage of this chapter: 

1. Inan action for the recovery of money or damages on a cause of action 
arising upon contract, express or implied; when the defendant is about to 
depart from the Territory with intent to defraud his creditors; or where 
the action is for a willful injury to the person, or for taking, detaining or 
injuring personal property; 

2. In an action for a fine or penalty, or for money or property embezzled 
or fraudulently misapplied or converted to his own use by an attorney, fac- 
tor, broker, agent or clerk, in the course of his employment as such, or by 
any other person in a fiduciary capacity; 

3. When the defendant has been guilty of a fraud in contracting the 
debt or incurring the obligation for which the action is brought; í 

4, When the defendant has removed, concealed or disposed of his proper- 
ty, or is about to do so, with intent to defraud his creditors. But no fe- 
male shall be arrested in any action. 

(2983) Sec. 547. Before an order for an arrest shall be made, the party 
applying shall prove to the satisfaction of the justice, by the affidavit of 
himself or some’ other person, the facts on which the application is founded. 
The plaintiff shall also execute and deliver to the justice a written under- 
taking, with two or more sureties, to the effect that if the defendant recover 
judgment, the plaintiff will pay to him all costs that may be awarded to 
the defendant, and all damages which he may sustain by reason of the 
arrest, not exceeding the sum specified in the undertaking, which shall be. 
at least two hundred dollars. i 

(2984) Sec. 548. The defendant, immediately upon being arrested, shall 
be taken to the office of the justice who made the order, and if he be absent 
- or unable to try the action, or if it be made to appear to bim by the affidavit 
of defendant that he is a material witness in the action, the officer shall 
immediately take the defendant before the nearest justice of the county, 
who shall take cognizance of the action, and proceed thereon, as if the 
summons had been issued and the order of arrest made by him. 

(2985) Suc. 549. The officer making the arrest shall immediately give 
notice thereof to the plaintiff or his attorney or agent, and indorse on the 
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summons and subscribe a certificate, stating the time of serving the same, 
the time of the arrest, and of his giving notice to the plaintiff. » 

(2986) SEC. 550. The officer making an arrest shall keep the defendant 
in custody until duly discharged by rder of the justice. 

(2987) SEC. 551. The defendant under arrest, on his appearance with 
the officer, may demand a trial immediately; and, upon such demand being 
made, the trial shall not be delayed beyond three hours, except by the trial 
of another action pending at the time; or he may have an adjournment, 
and be discharged, on giving bail, as provided in the next section. An ad- 
journment, at the request of the plaintiff, beyond three hours, shall dis- 
charge the defendant from arrest, but the action may proceed notwith- 
standing; 'and the defendant shall be subject to arrest on the execution in 
the same manner as if he had not been so discharged. 

(2988) SEC. 552. If the defendant, on his appearance, demand an ad- 
journment, the same shall be granted, on condition that he execute and 
file with the justice an undertaking, with two or more sufficient sureties, 
to be approved by the justice, to the effect that he will render himself 
amenable to the process of the court during the pendency of the action, 
and such ‘as may be issued to enforce the judgment therein; or that the 
sureties will pay to the plaintiff the amount'of any judgment which he 
may recover in the action. On filing the undertaking specified in this 
section, the justice shall order the defendant to be discharged from cus- 
tody. ! 

(2989) SEO. 553. In an action upon a contract, express or implied, made 
after the passage of this chapter for the direct payment of money, which 
contract is made or is payable in this Territory, and is not secured by mort- 
gage upon real or personal property, the plaintiff, at the time of issuing 
the summons, or at any time afterward, may have the property of the de- 
fendant attached as security for the satisfaction of any judgment that may 
‘be recovered, unless the defendant give security to pay such judgment as 
hereinafter provided. 

(2990) Suc. 554. A writ to attach the property of the defendant shall 
be issued by the justice on receiving an affidavit, by or on behalf of the 
plaintiff, showing that the defendant is indebted to the plaintiff (specifying 
the amount of such indebtedness over and above all legal set-offs or coun- 
ter-claims) upon a contract, express or implied, for the direct payment of 
money, that such contract was made after the passage of this chapter, and 
was made or is payable in this Territory, and that the payment of the 
same has not been secured by any mortgage on real or personal property. 

(2991) Suc. 555. Before issuing the writ the justice shall require a 
written undertaking on the part of the plaintiff, with two or, more suffi- 
cient sureties, to the effect that, if the defendant recover judgment, the 
plaintiff | will pay all the costs that may be awarded to the defendant, and 
all damages which he may sustain by reason of the attachment. 

(2992) Suc. 556. The writ may be directed to the sheriff, or any con- 
stable of the county, and shall require him to attach and safely keep all 
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the property of the defendant within his county not exempt from execu- 
tion, or so much thereof as may be sufficient to satisfy the plaintiff’s de- 
mand, the amount of which shall be stated in conformity with the com- 
plaint, unless the defendant give him security by the undertaking of two 
sufficient sureties, in an amount sufficient to satisfy such demand, besides 
costs, in which case he take such undertaking and release such property. 

(2993) SEC. 557. The sections of this chapter, from section one hundred 
and twenty-four to section one hundred and forty-one, both inclusive, shall- 
be applicable to attachments issued in justices’ courts, the word ‘* consta- 
ble” being substituted for the word “sheriff” whenever the writ is di- 
rected to a conreablg; and the word “‘justice” being substituted for the 
word “judge.” } 

(2994) Sec. 558. The plaintiff, in an action to recover the possession of 
personal property, may, at the time of issuing the summons, or at any 
time before answer, claim the delivery of such property to him, as provided 
in this chapter. 

(2995) Sec. 559. When a delivery i is claimed, an affidavit shall be made . 
by the plaintiff, or by some one in his behalf, showing: 

1. That the plaintiff is the owner of the property claimed (particularly 
ee ng it), or is lawfully entitled to the possession thereof. 

. That the property is wrongfully detained by the defendant. : 

i The alleged cause of the detention thereof, according to his pert 
knowledge, information and belief. 

4, That the same has not been taken for a tax, assessment or fine, pursu- 
ant to a statute; or seized under an execution, on an attachment against 
the pr operty of the plaintiff; OT if seized, that it is by statute exempt 
from such seizure; and, 

5. The actual value of the property, not bedig one hundred dollars. 

(2996) Sec. 560. The justice shall thereupon, by an indorsement in writ- 
ing upon the affidayit; order the sheriff or a constable of the county to take 
the same from the defendant and deliver it to the plaintiff, upon recéiving 
the undertaking mentioned in the following section. 


(2997) Suc. 561. Upon the receipt of the affidavit and order, with a written 
undertaking, executed by two or more sufficient sureties, approved by the 
officer, to the effect that they are bound in double the value of the property 
as stated in the affidavit, for the prosecution of the action, for the return 
of the property to the defendant if return thereof be adjudged, and for the 
payment to him of such sum as may, for any cause, be recovered against 
the plaintiff, the officer shall forthwith take the property described in the 
affidavit, if it be in the possession of the defendant or his agent, and retain 
it in his custody. He shall also, without delay, serve on the defendant a 
copy of the affidavit, order and undertaking, by delivering the same to him 
personally, if he can be found within the county, or to his agent, from 
whose possession the property is taken, or, if neither can be found within 
the county, by leaving them at the usual place of abode of either within the 
county, with some person of.suitable age and discretion, or, if neither have 
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any known place of abode within the county, by putting them into the near- 
_est post affice, directed to the defendant. 

(2998) ‘Sze. 562. The defendant may, within two days after the service 
of a copy of the affidavit and undertaking, give notice to the officer that he 
excepts to the sufficiency of the sureties. If he fails to do so, he shall be 
deemed to have waived all objection to them. When the defendant excepts, 
the sureties shall justify on notice before the justice; and the officer shall 
be responsible for the sufficiency of the sureties until the objection to them 
is either waived, as above provided, or until they justify. If the defend- 
ant except to the sureties, he cannot reclaim the property as provided in 
the next section. 

(2999), Sec. 563. At any time before the delivery of the property to the 
plaintiff, the defendant may, if he do not except to the sureties of the 
plaintiff, require the return thereof, upon giving to the officer a written - 


undertaking, executed by two or more sufficient sureties, to the effect that 


they are/bound, in double the value of the property, as stated in the affi- 
davit of the plaintiff, for the delivery thereof to the plaintiff, if such deliv- 
ery be adjudged, and for the payment to him of such sum as may, for any 
cause, be recovered against the defendant. If a return of the property be 
not so required within two days after the taking and service of notice to 
the defendant, it shall be delivered to the plaintiff, except as provided in 
this chapter. — - ` 

(3000) Sxc. 564. The defendant’s sureties, upon reasonable notice to the 
plaintiff, shall justify before the justice; and, upon such justification, the 
officer shall deliver the property to the defendant. The officer shall be re- 
sponsible for the defendant’s sureties until they justify, or until the justifi- 
cation is ċompleted or expressly waived, and may retain the property until 
that time; but if they, or others in their place, fail to justify at the time 
appointed, he shall deliver the property to the plaintiff. 

(3001) Src. 565. If the property, or any part thereof, be concealed in a 
building or inclosure, the officer shall publicly demand its delivery; and if 
it be not delivered, he shall cause the building or inclosure to. be broken 
open, and take the property into his possession. 

(3002) Sec. 566. When the officer shall have taken property, as in this 
chapter provided, he shall keep it in a secure place, and deliver it to the 
party entitled thereto, upon receiving his lawful fees for taking, and his 
necessary expenses for keeping the same. 

(3003) Szoc. 567. If the property taken be claimed by any other person 
than the defendant or his agent, and such person make affidavit of his title 
thereto, or right to the possession thereof, stating the grounds of such title 
or right, and serve the same upon the officer, the officer shall not be bound 
to keep: the property, or deliver it to the plaintiff, unless the plaintiff, on 
demand of him or his agent, indemnify the officer against such claim by an 
undertaking, executed by two sufficient sureties, accompanied by their affi- 
davits, that they are each worth double the value of the property, as spe 
cified in the affidavit of the plaintiff, over and above their debts and liabil- 
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ities, exclusive of property exempt from execution, and are freeholders or 
householders of the county; and no clair to such property by any other 
than the defendant or his agent shall be valid against the officer, unless so 
made. 

(3004) Sxc. 568. The officer shall return the order and affidavit, with 
his proceedings thereon, to the justice, within five days after taking the 
property mentioned therein. 

(3005) Szoc. 569. The qualification of sureties on the several undertak- 
ings required by this chapter in justice’s courts shall be as follows: 

1st. Each ‘of them shall be a resident and householder or freeholder 
within the county. 

2d. Each shall be worth double the amount stated in the undertaking, 
over and above all his debts and liabilities, exclusive of property exempt 
from execution. | 


(3006) Sec. 570. For the purpose of justification, each of the sureties 


shall attend before the justice at the time mentioned in the notice, and may 
be examined on oath, on the part of the adverse party, touching his suffi- 


ciency, in such manner as the justice, in his discretion, may think proper. © 


The examination shall be reduced to writing, and subscribed by the sureties 
if required. 
(3007) Suc. 571. If the justice find the sureties sufficient, he shall annex 


the examination to the undertaking, indorse his allowance thereon, and. 


file the same, and the officer shall thereupon be exonerated from liability. 


Pleadings and Trial. | 

(3008) Suc. 572. The pleadings in justices’ courts shall be: 

1. The complaint by the plaintiff, stating the cause of the action. 

2. The answer by the defendant, stating the ground of the defense. 

(3009) Sec. 573. The pleadings shall be in writing, and verified by the 
oath of the party, his agent or attorney, when the action is: 

1. For the foreclosure of any mortgage, or the enforcement of any lien 
on personal property. 


2. For a forcible or unlawful entry upon, or a forcible or unlawful deten- . 


tion of lands, tenements or other possessions. 

(3010) Src. 574. When the pleadings are oral, the substance of them 
shall be entered by the justice in his docket; when in writing, they shall be 
filed in his office, and a reference to them made in the docket. Pleadings. 
shall not be required to be in any particular form, but shall be such as to 
enable a person of common understanding to know what is intended. 

(3011) Sec. 575. The complaint shall state in a plain and direct manner 
the facts constituting the cause of action. 

(3012) Sec. 576. The answer may contain a denial of any of the mate- 
rial facts stated in the complaint, which the defendant believes to be un- 
true, and also a statement, in a plain and direct manner, of any other facts 
constituting a defense, or a counterclaim upon which an action may be 
brought by the defendant against the plaintiff i in a justices’ court. 
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(3013) ‘SEO. 577. A statement in the answer that the party has not sufti- 
cient knowledge or information in respect to a particular allegation in the | 
previous pleading of the adverse party to form a belief shall be deemed 
equivalent to a denial. 

(8014)! Szc. 578. When the cause of action or counterclaim arises upon 
an account or instrument for the payment of money only, it shall be suffi- 
cient for the party to deliver a copy of the account or instrument to the 
court, and to state that there is due to him thereupon, from the adverse 
party, a specified sum, which he claims to recover or set off. The court 
may, at the time of the pleading, require that the original &ccount or in- 
strument be exhibited to the inspection of the adverse party, and a copy to 
be furnished; or, if it be not so exhibited and a copy furnished, may pro- 
hibit its being afterward given in evidence. 

(3015) Sec. 579. When the defendant answers the complaint, every ma-. 
terial allegation therein, not denied by the answer, shall, on the trial, be - 
taken to be true. 

(3016) Sze. 580. Either party may object to a pleading of his adversary, 
or to any part thereof, that it is not sufficiently explicit to enable him to 
understand it, or that it contains no cause of action or defense, although it 
be taken as true. If the court deem the objection well founded, it shall 
order the pleading to be amended, and if the party refuse to amend, the 
defective pleading shall be disregarded. 


(3017) Sec. 581. A variance between the proof on the trial and the ~ 
allegations in a pleading shall be disregarded as immaterial, unless the 
court be satisfied that the adverse party has been misled to his prejudice 
thereby. 

(3018) .SEc. 582. ‘The pleadings may be amended at any time before the 
trial, to supply a deficiency or omission, when by’such amendment substan- 
tial justice will bẹ promoted. If the amendment be made after issue, and 
it be made to appear to the satisfaction of the court, by oath, that an ad- 
journment is necessary to the adverse party in consequence of such amend- 
ment, an adjournment shall be granted. The court may also, in its discre- 
tion, require as a condition of an amendment the payment of costs to the 
adverse party, to be fixed by the court, not exceeding twenty dollars; but 
such payment shall not be required unless an adjournment is made neces- 
sary by the amendment; nor shall an amendment be allowed after a wit- 
ness is sworn on the trial, when an adjournment thereby will be made 
necessary. 

(3019) Src. 583. The parties shall not be at liberty to give evidence by 
which the question of title to real property shall be raised on the trial be- 
fore a justice, and if it appear from the plaintiff's own showing on the trial, 
or from the answer of the defendant, verified by his oath, or that of his 
agent or attorney, that the determination of the action will necessarily in- 
volve the decision of a question of title to real property, the justice shall 
suspend all further proceedings in the action and certify the pleadings; oT 
if ‘the | pleadings be oral, a transcript of the same from his docket to the 
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district court of the county; and from the time of filing such pleadings or 
transcript with the district clerk, the district’ court shall have, over the 
action, the same jurisdiction as if. it were originally. commenced therein; 
provided, that when the pleadings or transcript are certified to the district 
court upon the answer of the defendant, he shall file an undertaking, with 
two or more sufficient sureties to be approved by the justice, to the effect 
that they will pay all costs of the action if it be decided against him by the - 
district court. 

(3020) Src. 584. If at any time before the trial, it appear to the satisfac 
tion of the j@stice before whom the action is brought, by affidavit of either . 
party, that such justice is a material witness for either party, or if either 
party make affidavit that he has reason to believe, and does believe, that he 
cannot have a fair and impartial trial before such justice, by reason of the 
interest of the justice, the action shall be transferred to some other justice- 
of the same or neighboring precinct; and in case a jury be demanded, and 
affidavit of either party is made that he cannot have a fair and impartial 
trial on account of the bias or prejudice of the citizens of the precinct 
against him, the action shall be transferred to some other justice of the 
peace in the precinct, in the discretion of the justice. The justice to whom 
an action may be transferred by the provisions of this section shall have 
and exercise the same jurisdiction over the action as if it had been originally 
commenced before him. The justice ordering the transfer of the action to- 
another justice shall immediately transmit to the latter, on payment of ` 
costs, all the papers in the action, together with a certified transcript from 
his docket of the proceedings therein. 


Upon the return day of the summons, if a jury be required, or if the 
justice be actually engaged in other official onpa, he may adjourn the 
trial without the consent of either party, as follows:' 

Ist. When a party who is not a resident of the county is in attendance, 
the adjournment not to exceed twenty-four hours; when the defendant in — 
attendance is under arrest, the adjournment not to exceed three hours. 

2d. In other cases not to exceed five days. 

(8021) Sec. 585. The trial may be adjourned by-consent, or upon applica- 
tion of either party, without the consent of the other, for a period not ex- 

ceeding ten days (except as provided in the next section), as follows: 

Ist. The party asking the adjournment shall, if required by his adversary, 
prove by his own oath, or otherwise, that he cannot, for want of material 
testimony which he expects to procure, safely proceed to trial. 

ad. The party asking the adjournment shall also, if required by the ad- 
verse party, consent that the testimony of any witness of such adverse party 
who is in attendance be then taken by deposition before the. justice, which 
shall accordingly be done; and the testimony so taken may be read on the 
trial with the same effect, and subject to the same objections, as if the wit- 
ness were produced. 

(3022) Suc. 586. An adjournment may be had, either at the time of join- 
ing the issue, or at any subsequent time to which the cause may stand 

32 i 


498 PROCEEDINGS IN CIVIL CASES. CHAP.: 48] 


jt 


z 

adjourned, on application of either party, for a period longer than ten days, 
but not to exceed ninety days from the time of the return of the summons, 
upon proof, by the oath of the party or otherwise, to the satisfaction of the 
justice, that such party cannot be ready for trial before the time to which 
he desires an adjournment for the want of material evidence, describing it; 
and that the delay has not been made necessary by any act or negligence on 
_his part since the action was commenced, and that he expects to procure 
the evidence at the time stated by him. 

(3023) Sec. 587. No adjournment shall be granted for a period longer 
than ten days upon the application of either party, except upon condition 
that such party file an undertaking, with sureties, to be approved by the 
justice, to the effect that they will pay to the opposite party the amount of 
any judgment which may be recovered against the party applying. 

(8024) Src. 588. If the plaintiff fail to appear at the return day of the 
summons, the action shall be dismissed. If the defendant fail to appear at - 
the return day of the summons, or if either party fail to attend at a day to 
which the trial has been adjourned, or fail to make the necessary pleading 
or proof'on his part, the case may, nevertheless, proceed, at the request of 
the adverse party, and judgment shall be given in conformity with the 
pleadings and proofs. 

(302 5) Sec. 589. A trial by jury shall be demanded at the time of join- 
ing issue; and shall be deemed waived if neither party then demand it. 
When demanded the trial of the case shall be adjourned until a time and 
place fixed forthe return of the jury. If neither party desire an adjourn- 
ment, the time and place shall be determined by the justice, and shall be 
on the same‘ day or within the next two days. The jury shall be sum- 
moned, upon an order of the justice, from the. citizens of the precinct or 
county, and not from the bystanders. 

(3026) Sec. 590. At the time appointed for the trial, the justice shall 
proceed to call from the jurors for the trial of the issue. The jury, by con- 
sent of: the partics, may consist of any number not more than six nor less 
than three. 

(3027) Sec. 591. If a sufficient number of competent and indifferent 
jurors do not attend, the justice shall direct others to be summoned from 
the vicinity, and not from the bystanders, sufficient to complete the jury. 

(3028) Sec. §92. Hither party may challenge the jurors. ‘The challenge 
shall be either peremptory or for cause. Each party shall be entitled to 
three peremptor y challenges. Either party may challenge for cause on any 
grounds set forth in section 164. Challenges for cause shall be tried by 
the justice in a summary manner, who may examine the ‘juror challenged 
and witnesses. 


| Judgment and Execution. 


(3029) Szo. 593. Judgment that the action be dismissed without preju- 
dice tọ a new action may be entered, with costs, in the following cases: 

-1. When the plaintiff voluntarily dismisses the action before it is finally 
submitted; 
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2. When.he fails to appearat the time specified in the eummon or upon 
us ipl or within one hour thereafter; 

. When it is objected at the trial, and appears by the ae that the 
oe is brought in the wrong county; but, if the ‘objection be taken and 
overruled, it shall be cause only of wea on appeal, and shall not other- 
wise invalidate the judgment; if not taken at the trial, it shall be eee 
waived, and shall not be cause of reversal. l 

(3030) Sec. 594. When the defendant fails to appear and answer, judg- 

ment shall be given for the plaintiff as follows: 

1. When a copy of the account, note, bill or other obligation upon which 
the action is brought was filed with the justice at the time the summons 
was issued, judgment shall be given, without further evidence, for the sum 
specified in the summons; | 

2. In other cases the justice shall hear the evidence of the plaintiff, aaa 
render judgment for such sum only as shall appear by the evidence to be 
just; but in no case exceeding the amount specified in the summons. 

(3031) Sec. 595. Upon issue joined, if a jury trial be not demanded, the 
justice shall hear the evidence and decide all questions of fact and of law, 
and render judgment accordingly. 

(8032) Sec. 596. Upon a verdict, the justice shall immediately render 
judgment accordingly. When! the trial is by the justice, judgment shall 
be entered immediately after the close of the trial, if the defendant has 
been arrested and is still in custody; in other cases-it shall. be entered 
within four days after the close of the trial. 

(3033) Sec. 597. When fhe amount found due to either party exceeds . 
the sum for which the justice is authorized io enter judgment, such party 
may remit the excess, and judgment may be rendered for the residue. 

(3034) Sec. 598. If the defendant, at any time before the trial, offer in 
writing to allow judgment to be taken against him fora specified sum, the 
plaintiff may immediately have judgment therefor with the costs then ac- 
crued; but if he do not. accept such offer before the trial, and fail to re- 
cover in, the action a sum equal to the offer, he shall not recover costs, but 
costs shall be adjudged against him, and, if he recover, deducted from his 
recovery. But the offer and failure to accept it shall not be given in evi- 
dence to affect the recovery, otherwise than as to costs, as above sie 


(3035) Skc. 599. When a bane is rendered in a case where the de- 
fendant is subject to arrest and imprisonment thereon, it shall be s0 stated 
in the judgment, and entered in the dockct. v 

(3036) Sec. 600. When the prevailing party is entitled to costs by this 
chapter, the justice shall add their amount to the verdict; or in case of a 
failure of the plaintiff to recover, or in case of a dismissal of the action, 
shall enter up judgment in favor of the defendant for the amount of such 
costs, 

(3037) Src. 601. The justice, on demand of the party in whose favor 
judgment is rendered, shall give him a transcript thereof, which may be 
filed and docketed i in tho office of the district clerk of the county where the - 
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judgment was rendered. -The time of the receipt of the transcript by the 
district clerk shall be noted by him thereon, and entered in the docket; and 
from that.time executions may be issued by the district clerk on such judg- 
ments to the sheriff of any other county of the Territory in the same man- 
ner as upon judgments recovered in the higher courts. All process upon 
judgments recovered in justices’ courts, to be executed within the same 
county, shall be issued by the justice or his successors in office. 

(3038) Sec. 602. Executions for the enforcement of a judgment in a jus- 
tice’s court may be issued on the application of the party entitled thereto, 
at any time within five years from the entry of judgment. 

(3039) Src. 603. The execution, when issued by a justice, shall be di- 
rected to the sheriff or to a constable of the county, and subscribed by the 
justice by whom the judgment was rendered, or by his successor in office, 
and shall bear date the day of its delivery to the officer to be executed. It shall 
intelli gibly refer to the judgment, by stating the names of the parties, and . 
the name of the justice before whom, and of the county, and the precinct 
or village where, and the time when, it was rendered; the amount of judg- 
ment, if it be for money; and if less than the whole is due, the true amount 
due thereon. It- shall contain, in like cases, similar directions to the sher- 
iff or constable as are required by the > provisions of this chapter i 1n an exe- 
cution to the sheriff. 

(3040) Sc. 604. The sheriff or constable to whom the execution is di- 
rected shall proceed to execute the same in the same manner as the sheriff 
is required,-by the provisions of this chapter, to proceed upon executions 
directed to him; and the constable, when the execution is directed to him 
shall be vested for that purpose with all the powers of sheriff. 


General Provisions. - 


(3041) Src. 605. The provisions of this chapter which are referred to, 
and those also in respect to which no special provision is made, shall be ap- 
plicable to justices’ courts and the proceedings therein. 

(3042) Sec. 606. Every justice shall keep a book denominated “A 
Docket, ” in which he shall enter: 

1. ' The title of every action or proceeding. 

2.;The object of the action or proceeding; and, if a sum of money be 
claimed, the amount of the demand. 

3. The date of the summons and the time of its return; and, if an order 
to arrest the defendant be made, or a writ of attachment be issued, a state- 
ment of these facts. 

4, The timé when the parties or either of them appear, or their non-ap- 
pearance if default be made; a minute of the pleadings; if in writing, re 
ferring to them; if not in writing, a concise statement of the material parts 
of the pleading. 

5.' Every adjournment, stating on whose application, whether on oath, 
evidence or consent, and to what time. 
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6. ‘The demand for a trial by jury, when the same is made, and by whom 
made; the order for the jury, and the time appointed for the trial and re- 
turn of the jury. 

7. The names of the jury who appeay and are sworn; the names of all 
witnesses sworn, and at whose request. 

8. The verdict of the jury, and when received; if the jury disagree and 
are discharged, the fact of such disagreement and discharge. 

9. The judgment of the court, specifying the costs included and the time 
when rendered. 

10. The issuing of execution, when issued, and to whom; the renewals. 
thereof, if any, and when made; and a statement of any money paid to the, 
justice, and when and by whom. 

11. The receipt of a notice of appeal, if any be given. 

(3043) Suc. 607. The several particulars of the last section specified 
shall be entered under the title of the action to which they relate, and at 
the time when they occur. Such entries in a justice’s docket or a tran- 
script thereof, certified by the justice or his successor in office, shall be 
-prima facie evidence to prove the facts so stated therein. 

(3044) Sec. 608. A justice shall keep an alphabetical index to his docket, 
in which shall be entered the names of the parties to each judgment, with 
a reference to the page of entry. The names of the plaintiffs shall be en- 
tered in the index in the alphabetical order of the first letter of the family 
names. 

(3045) SEO. 609. It shall be the duty of every justice, upon the expira- 
tion of his term of office, to deposit with his successor his official dockets, 
as well his own as those of his predecessors, which may be in his custody. 
to be kept as public reeords.- If the office of a justice becomes vacant by. 
his death or removal from the precinct or village, or otherwise, before his 
successor is elected and qualified, the dockets in possession of such justice 
shall be deposited with the county recorder of the county, to be by him 
delivered to the successor in office of the justice.* 

(3046) SEc. 610. Any justice with whom the docket of his predecessor 
is deposited, may issue execution on a judgment there entered and unsatis- 
fied, in the same manner and with the same effect as the justice by whom 
the judgment was entered might have done. 

(3047) Sec. 611. The justice elected to fill a vacancy shall be deemed 
the successor of the justice whose office became vacant before the expiration 
of a full term. When a‘full term expires, the same or another person 
elected to take office in the same precinct or village, from that time shall 
be deemed the successor. 

(8048) Suc. 612. When two or more justices are equally entitled under 
the last section to be deemed the successors in office of the justice, the 
judge of probate shall, by a certificate subscribed by him and filed in the 
office of the district clerk, designate which justice shall be the successor of 
a justice going out of office, or whose office has become vacant. » 


* As amended by act of 1865. 
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(3049) Sec. 613. The summons, execution, and every other paper, made 
or issued byxa justice, except a subpoena, shall be filled without a blank 
left to be filled by another, otherwise it shall be void. 


(3050) Src. 614. In case of thessickness, other disability, or necessary 
absence of a justice on the return of a summons, or at the time appointed 
for atrial, another justice of the same precinct or village may, at his re- 
quest, attend in his behalf, and shall therenpon become vested with the 
` power, for the time being, of the justice before whom the summons was re- . 
turnable. In that case “tlic proper entry of the pr oceedings before the 
attending justice, subscribed by him, shall be made in the’ docket of the 
justice before whom the summons was returnable. If the case be adjourned 
the justice before whom the summons was returnable may resume jurisdic- 
tion. l 

(3051) Sec. 615. A justice may, at the request of a party, and on being 
satisfied that it is expedient, specially depute any discreet person of suit- - 
able age, and not interested in the action, to serve a summons or exceution 
with or without an order to arrest the defendant, or with or without a 
writ of attachment. Such deputation shall be in writing on the process. 

(8052) Sec. 616. The person so deputed shall have the authority of a 
constable in relation to the service, execution and ‘return of such process, 
and shall be subject to the same obligations. 

- (38053) Sec. 617. A constable, notwithstanding the expiration of his 
term of office, may proceed and complete the execution of, all final process 
which he has begun to exccute, in the same manner as if he still continued 
iu office, and his sureties shall be liable to the same extent. 

(3054) Sec. 618. A justice may punish as for contempt persons guilty of 
g following acts, and no others: 

. Disorderly, contemptuous or insolent behavior toward the justice 
whilo: holding the court, tending to interrupt the due course of a mial or 
other judicial proceedings. 

2. A breach of the peace, boisterous conduct or violent disturbance in 
the presence of the justice, or in the immediate vicinity of the court held 
by him, tending to interrupt the due course of trial or other judicial pro- 
ceeding. 

8. Disobedience or resistance to the execution of a liftul order or pro- 
cess made or issued by him. 

4. Disobedience to a subpæœna duly served, or refusing to be sworn or 
answer as a witness. 

5. Rescuing any person or property in the custody of any officer by vir- 
tue of an order or process of the court held by him. 

(3055) Sec. 619. When a contempt is committed in the immediate view 
and presence of the justice, it may be punished summarily, for-which an 
order shall be made reciting the facts as. occurring in such immediate view 
and presence, adjudging that the person proceeded against is thereby guilty 
ea conterfipt, and that he be punished as therein prescribed. When the 
contempt is not committed in the immediate view and presence of me jus- 
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tice, a warrant of arrest may be issued by such justice, on which the person 
so guilty may be arrested and brought before the justice immediatély, 
when an opportunity to be heard in his defense of excuse shall be given. ` 
The justice may thereupon discharge him, or may convict him of the of- 
fense. A justice may punish for contempt by fine or imprisonment, or ' 
both; such fine not-to exceed in any case one hundred dollars, and such 
imprisonment one day. 

(3056) Sec. 620. The conviction, specifying particularly the offense and 
the judgment thereon, shall be entered by the justice in his docket. 

(3057) Sec. 621. Justices of the peace may issue subpoenas in any action 
or proceeding in the courts held by thenf, and final process on any judg- 
ment recovered therein, to any part of the county. 

(3058) Sec. 622. Justices of the peace may issue commissions to take 
the depositions of witnesses out of this Territory, and settle interrogatories 
to be annexed thereto, and direct the manner in which the commissions 
shall be returned. ‘he provisions of. this chapter in relation to commis- 
sioners, so far as the same are consistent with thé jurisdiction and powers 
of justices’ courts, shall be applicable to justices’ courts and to actions. 

(3059) Sec. 623. No action in regard to mining claims shall be main- 
tained before any justice of the peace. 

(3060) Sec. 624. No justice of the peace shall have power to grant a 

new trial or arrest a judgment. 

(3061) Sec. 625. Any party dissatisfied with a judgment rendered in a 
justice’s court may appeal therefrom to the district court at any time within 
ten days after the rendition-of the judgment. _ 

(3062) Sec. 626. The party appealing may, in his discretion; filo with 
his notice of appeal an affidavit as to any special matters in the proceedings 
appealed from; and the justice shall return specially as to all matters con- 
tained in such affidavit, and file such affidavit with his return. 

(3063) Sec. 627. An appeal shall be taken by filing a notice of appeal 
with the justice and serving a copy on the adverse party. 

(3064) Sec. 628. Upon receiving the notice of appeal and the undertak- 
ing, as required in the next section, and on the payment of the costs of 
the action, the justice shall transmit to the clerk of the district court a 
copy of his- docket in. the case, the undertaking filed and the notice of ap- 
peal. . 
(3065) Sec. 629. An appeal from a justice’s court shall not bė effectual . 
for any purpose, unless an undertaking be filed, with two or more sureties 
approved by the justice, in a sum equal to twice the amount of the judg- 
ment and costs, when the judgment is for the payment of money; or twice 
the value of the property added to twice the amount of the costs, when the 
judgment is for the recovery of specific personal property; and shall be to 
the effect that the appellant will pay the amount of the jadgment appealed 
from, or the value of the property specified in such judgment, as the case 
may be; provided, the judgment shall be affirmed by the appellate co ai. 
together with the costs on the 1e appeal. If the > Judgment appealed from 
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other than for the recovery of money or specific personal property, the 
amount of the undertaking, on appeal to stay proceedings, shall be fixed 
. by the justice, and shall be to the effect that the appellant will pay all costs 
on appeal, and all damages which respondent may sustain thereby; pro- 
vided, the judgment‘appealed from be affirmed. 

(8066) Sec. 630. If an execution be issued, on the filing of the ander 
taking, staying all proceedings, the justice shall, by order, direct the officer 
to stay all proceedings on the same. Such officer shall, upon payment of 
his fees for services rendered on the execution, thereupon relinquish all 
property levied upon, and deliver the same to the judgment debtor, to- 
gether with all moneys collected from sales or otherwise. If his fees be 
not paid, the officer may retain so much of the property, or proceeds thereof, 
as may be necessary to pay the same. 

(3067): Sc. 631. The party appealing shall furnish to the district court 
the papers mentioned in section 629 of this act, certified by the justice to 
be correct. _ 

(3068) Sxc. 632. Costs shall be allowed to the prevailing party in a jus- 
tice’s court, as follows: 

-~ 1st. To the plaintiff, ten per cent. on the amount of the money or the - 
value of the property recovered, if the action was litigated; five per cent. 
if the action was not litigated; 

2d. To the defendant, ten per cent. on the amotnt, or the value of the 
property claimed by the plaintiff in his-complaint. 

(3069) Sec. 633. In addition to the costs, as allowed in the last section, 
the prevailing party shall be allowed his money disbursements in the ac- 
tion. 

(3070) Sc. 634. Justices of the peace shall receive from the sheriff or 
-constables of their county all moneys collected on.any process or order is- 
sued by, their courts respectively, and all moneys paid to them in their offi- 
cial capacity, and shall pay the same over to the parties entitled or 
authorized to receive them, without delay. For a violation of this section 
they may be removed from their office, and shall be deemed. guilty of a 
misdemeanor. 

(3071) Src. 635. Justices of the peace may, in all cases, require a de- 
posit o of money, or an undertaking, as security for costs of court, before 
issuing a summons. 

(3072) Src. 636. The provisions of sections 521, 522, 525, 527, 528, 
529, 533 and 534 shall be applicable to justices’ courts and actions therein. 


Miscellaneous Provisions. 


(3073) Suc. 637. The supreme court may make rules, not inconsistent 
with the laws of the Territory, for its own government and the govern- 
ment of the district courts, but such rules shall not be in force until thirty 
days after their adoption and publication. - 

68074) Sec. 638. If an action be brought against a sheriff for an act 
one by virtue of his office, and he give written notice thereof to the sure~ 
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ties-on any bond of indemity received by him, the judgment recovered 
therein shall be conclusive evidence of his right to recover against such sure- 
ties; and the court or judge, in vacation, may, on motion, upon notice of 
five days, order judgment to be entered up against them for the amount so 
recovered, including costs. 

(3075) So. 639. Whenever a summons or other process is served upon a 
party who is unable to read, or who does not understand the English lan- 
guage, it shall be the duty of the officer making the -service to explain to 
such party the nature of the summons or other process. 

(3076) Szc. 640. Words used in this act in the present tense shall be 
deemed to include the future as well as the present; words used in the sin- 
gular number shall be deemed to include the plural, and the plural the sin- 
gular; writing shall be deemed to include printing or printed paper; oath 
to include affirmation or declaration; signature or subscription to include 
mark, when the person cannot write, his name being written near it, and 
witnessed by a person who writes his own name as a witness. 


An Act to énforce the Collection of Territorial Revenue. 
3 [Approved December 15, 1868.] ` 


(3077) SECTION 1. That in all suits or proceedings of a civil nature in 
the name or in behalf of the Territory, for the purpose of enforcing the 
revenue of the Territory against county officers or other persons delinquent 
in that behalf, the district court for the county and the proper judge thereof 
in which the capital is or may be located or otherwise established shall hære 
the same jurisdiction as the court or judge of the county in which any such 
cause of action shall have or may hereafter have, or in which any such de- 
linquent may reside or be found, and that, for the purpose of exercising the 
jurisdiction hereby given, the process of the said court or judge of the 
county in which the capital is or may be situated, may be addressed to the 
sheriff or any other proper officer of any county in the Territory, and shall 
by such sheriff or other officer be executed and returned to the court or 
judge issuing the same, in like manner and with the same force and effect - 
as if the same had issued from the court or proper judge of which such 
sheriff or other officer is the proper officer by existing law, or as the court 
or judge issuing the same shall direct. 

(3078) Sc. 2. All acts or parts of acts conflicting with this act ; are’ 
hereby repealed. 

Src. 3. This act shall take effect and be in force from and after the first 
day of January, A. D. one thousand, eight hundred and sixty-nine. 


An Act concerning Witnesses. 

{Approved January 27, 1871 J 
(3079) Section 1. For the purpose of impeaching the credibility of | any 
witness in any judicial proceeding, civil or criminal, in any court in this 


Territory, the general reputation of such witness for ,nonesty, integri 
truth or veracity may be inquired into. 
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SEC. 2, This act shall ake effect and be i in force from and after its pas- 
sage. | 


ae i oe 
| An Act concerning een Courts. 
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| [Approved February 13, 1873.] 
Be it enacted. by the Legislative Assembly of the Territory of Arizona: 
(8080) SEcTION 1. When an action or proceeding is commenced in the 


court of any justice of the peace of this Territory, and the person upon 
whom service of summons is to be made is a non-resident of the Territory, 


or is absent therefrom, or after due diligence cannot be found, or who con- 


ceals himself to avoid service of summons, and the fact shall appear by affi- 
davit by or on behalf of plaintiff to the satisfaction of the justice, and 
it shall in like manner appear that a cause of action exists in favor of the 
plaintiff against the person*upon whom service is to be made, the justice 


shall grant an order that the service be made by the publication of the ` 


summons; the order shall direct the publication to be made in some news- 
paper to be designated as most likely to give notice to the defendant or per- 
son to he served, and for such time as may be dcemed reasonable, once a 
week for at least four weeks; the justice shall issue a new summons, re- 
turnable in not less than sixty nor more than seventy days from the date 
thereof; the justice shall also direct a copy of the summons to be deposited 
in the postoffice, directed to the person to be served at his place of T RERO, 
if the same be known or can be ascertained. 

(3081) Src. 2. Upon the return day of the summons, after proof of pub- 
lication as above provided for, and proof that a copy of ‘the summons has 
been deposited i in the post-office, directed to the person to be served at his 
place of residence, or that his place of residence is unknown and could not 


be ascertained, the justice shall proceed with the case, and have the same: 


jurisdiction, as if the summons had been personally served, provided in all 
cases that proof of personal service had out of the Territory shall be equiva- 


lent to publication and deposit in the post-office. 


Src. 3. This act shall take effect and be in force from and after its- 


passage. 
| An Act concerning Interpreters. 


| [Approved February 9, 1875.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3082) SECTION 1. That in all the courts of: this Territory, whenever it 
becomes necessary to employ the services of an interpr eter, that the presiding 
judge ior justice thereof may appoint any suitable person, possessing the 
requisite knowledge of the language to be interpreted, to act in that 
capacity. 

(3083) SEC. 2. Such interpretation, either verbal or written, shall be 

med the official interpretation of the court. 

on) SEC. 3. L? any good cause be shown why such Appo Rma should. 
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not. be made at the time of making the appointment by either party in suit, 
preliminary examination, or prosecution, the objection shall be heard and- — 
disposed of in a summary manner by the presiding judge or justice, and if 
the objection be sustained, such appointment shall be made as will answer 
the demands of substantial fairness in the interpretation. 

(3085) Szc. 4. Interpreters shall receive for their services the sum of 
five dollars per day, commencing at the time when a shall- have peen 
sworn in, and ending when discharged by the court. 

(3088) Sec. 5. In all civil business the court may require their fees to 
be paid into court, before the condition of verdict or judgment, to be paid 
by the losing*party, and in all criminal business their fees shall become a 
county charge, and paid as other county indebtedness. 

Sec. 6. This act shall take effect and be in force from and after its 
passage. . Lo 


CHAPTER XLIX. 


Of License Taz. 


(8087) SECTION 1. There shall be collected a quarter-yearly license tax 
from all persons and corporations engaged in the business, trade, dealing 
or occupations in this chapter named, as follows: Every person who may- 
deal in goods, wares and merchandise, except the agricultural productions 
of this Territory, when vended by the producers thereof, and except such 
as are sold by auctioneers or commission merchants under license or per- 
mission according to law, where their sales amount in the average to ten 
thousand dollars or more per quarter year, a quarter-yearly licenze tax of 
forty dollars; when such sales shall so average less than ten and more than 
five thousand dollars per quarter, a quarterly-yearly license tax of thirty ` 
dollars; when such sales shall so average less than five and more than two 
thousand dollars per quarter, a quarter-yearly license tax of twenty dollars; 
and when such sales, shall so average less than two thousand dollars per 
quarter, a quarter-yearly license tax of eight dollars per quarter. 

(3088) Src. 2. Every person who shall sell or vend any wines or distilled 
liquors, butchers’ meat, drugs and medicines, and who shall keep horses 
or carriages for rent or hire, when their business or sales amount to more 
than an average of five thousand dollars per quarter, shall pay a quarterly 
license tax of twenty dollars; when such business or sales are less than five 
thousand dollars per quarter, a quarterly license tax of eight dollars. Each 
pawitbroker shall pay a quarterly license tax of twenty-five dollars. * 

(3089) Src. 3. All tavern or inn-keepers, all keepers of restaurants or 
saloons, all keepers of eating-houses or coffee-houses, and all other persons 
who may sell or dispose of any spirituous or malt liquors or wines in lesg 
quantities than one quart, shall pay a license tax of thirty dollars 

*As amended by act of 1871. d 
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quarter, and all eating-houses not selling or disposing of any liquors except 
malt liquors shall pay a quarterly license tax of ten dollars. 

(3090) Sc. 4. Every traveling merchant, hawker, or peddler, who shall 
carry a pack, and vend wares, goods, or merchandise of any kind, shall pay 
for a license therefor five dollars per month; and every such traveling mer- 
chant, hawker, or peddler, who shall use *a wagon, or drive or cause to be 
driven a train for such purposes, or for the purpose of vending wines or 
spirituous liquors, shall pay for a license therefor ten dollars per month; 
provided, that nothing in this section contained shall be construed to 
apply to the productions of this Territory, when such productions are sold 
or vended by the producer thereof. 

(3091) Src. 5. Each and every insurance company incorporated under 
the laws iof any other State or Territory shall pay an annual tax of two 
hundred dollars to the treasurer ‘of the county in which their business office 
is situated, and take his receipt therefor, specifying the kind of business to 
be done, and which shall be a sufficient license; provided, that no license 
under the provisions of this section shall be issued for less than one year. 


(3092) Sec. 6. Every private banker, broker, dealer in exchange, stocks, 
gold dust, silver bullion, or other similar occupations, shall each pay a 
quarterly tax of twenty dollars. 

(3093), Sc. 7. Each proprietor or keeper of a billiard table, not kept ex- 
clusively for the use of the owner and his family, for each table ten dollars 
per quarter; for a nine or ten-pin or bowling alley, fifteen dollars per 
quarter. * 

(3094) Src. 8. Every manager or lessee of a theatre, every serenade or 
concert singer, every exhibition of any caravan, menagerie, or collection of 
animals, for pay; every circus, rope performer, wire dancer or slight-of- 
hand exhibitor, shall pay in advance such amount for license therefor for ` 
each day of such performance or exhibition as the county treasurer shall fix 
and determine upon; provided, that the amount so fixed shall not be more 
than twenty nor less than five dollars for any one day. 

(3095) Suc. 9. No license granted under the provisions of this chapter 
shall be construed to exempt the capital stock of property used or invested 
in such business by the person paying such license tax from taxation under 
any other provision of law. l 

(3096) Sec. 10. All moneys for licenses, under the provisions of this 
chapter, shall be paid to the sheriff of the county in which said business is 
proposed to be carried on, or the business office is located, before any per- 
son shall commence to do any such business as is mentioned in the preced- 
ing nine sections. + l ` 

(8097) Sec. 11. At the time of applying for such license, the applicant 
shall give to the sheriff a written statement of the business proposed to be 
done, the place where such business is to be carried on, and the estimated 

ount. per quarter, or otherwise, of such business; and shall, if required 

* As amended by act of@871. 

+As amended by act of 1968. 
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by the sheriff so to do, make and subscribe an affidavit that he verily be- 
lieves the amount of business to be done by the business establishment, or 
branch thereof, for which license is demanded, will not exceed the esti-_ 
mated amount in such statement during the next three months; and in all 
cases where an under-estimate has been made, the party having made such 
under-estimate shall make up such deficiency before a new license shall ` 
issue; and the sheriff may recover such deficiency by action in the name 
of his office, before a justice of the peace.* 

(3098) SEC. 12. The county treasurer of each county in this Territory 
shall, immediately after the passage of this act, cause proper blank receipts, 
for license tax of the several grades, to be printed, in form, substantially 
as follows, charging the amount for the several grades: 


No No. LICENSE TAX RECEIPT. $—— 
By whom pata—————" This certifies that-—-—_-_—-has this day paid 
Amount, $———_— the sum of————dollars, which eee ate, do business 
(ie . for the quarter ending: 

Expires 

Date——-—-—_ 


And the county treasurer shall sign and number the said receipts, and 
deliver the same to the sheriff of his county, in such numbers as shall be 
necessary, from time to time, and shall take his receipt therefor, and charge 
the amount of the receipts so delivered against the sheriff; and, at the an- 
nual settlement in the month of December, the sheriff shall return to the 
treasurer the blank receipts remaining in his hands, and the treasurer shall 
credit him with the amount so returned at the said annual settlement.* 

(3099) Sec. 13. The sheriff shall receive all moneys collected for license 
tax in his county, and shall give to the applicant the proper receipt, which 
receipt shall be one of those .so delivered to him by the. county treasurer 
(retaining the marginal stub of such receipt, and shall endorse thereon, at 
the time of issuing, the number, name of the person to whom such receipt 
was issued, grade, amount paid and time of expiration, and shall attach 
together and safely keep such stubs, as evidence of the number, amount, 
etc., collected by him), as provided in the preceding section; and such re- 
ceipt shall entitle the person to whom it is issued to do the business therein 
mentioned, for the time therein stated; and the applicant for license, at the 
time of applying for said license, shall pay to the sheriff the sum required 
by law, and, in addition thereto, the sum of one dollar and fifty cents, as a 
fee for issuing said license, of which fee the treasurer shall be entitled to 
receive from the sheriff twenty-five cents for such license issued.* 

(3 13100) Src. 14. The sheriff shall, on the last — * each month, 


Fhe amended by act of 1866. 
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over to the county treasurer all the moneys collected for license tax, taking 
his receipt therefor, and shall accompany such payment with a written 
statement of persons to whom licenses have been issued, and the amount 
received from each person for such license: * 

(3101) Sec. 15. Whenever any person shall oie the provisions of this 
act, for the space of five days, by trading without a license, it shall be law- 
ful for the sheriff to seize any property, real or personal, belonging to such 
person or trader, and sell the same after two days’ notice, by posting in 
three public places within the county, and the sheriff shall be entitled to 
the same fees, in such cases, as for sale on execution issued out of the dis- 
trict court; and, out of the moneys arising from such sale, he shall pay the 
amount due for license to the county treasurer, and, after deducting the 
amount of his fees, shall return the balance remaining to the person or 
trader doing business as aforesaid, together with a license for one quarter.* 

Src. 16. Repealed by act of 1866. 

Src. 17. Repealed by act of 1866. 


| An Act supplementary to Chapter Forty-nine, Howell Code, ‘‘ Of License Tax.” 
[Approved October 31, 1866] 


(3102) SECTION 1. All persons engaged in business as auctioneers, or who 
shall sell and dispose of property of any description at public outcry, shall 
pay a quarterly license tax of ten dollars; provided, that all sales made by 
officers pursuant to law shall be exempt from the provisions of this act. 

SEc. 2. This act to take effect and be in force from and after its passage. 


An Act to license Dancc-houses. 


i 


[Anproved December 14, 1868.] 


(3103) SEcTION 1. It shall be lawful, and the collectors of licenses of the 
several counties of this Territor y arc hereby authorized and directed, to col- 
lect a license tax of not more than twenty nor less than five dollars, of any 
and all persons who shall keep a dance-house within the limits of any town. 
or village in this Territory, which license shall be collected for each night 

of dancing. 

(3104) Src. 2. All moneys collected under the provisions of this act shall 
be appropriated by the supervisors of the respective counties to grading and 
repairing of the stteets of the town or village in which such license shall be 
collected. 

(3105) Sec. 3. This act shall be governed by the license laws of this Ter- 
ritory in all respects, except the manner of the appropriations of the 
moneys. 

Src. 4. This act shall take effect and be in force from and after its pas- 
sage. 
~~ Ag amended by act of 1866. 
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An Act supplementary to Chapter Forty-nine, Compiled Laws—“ Of License Tax.” . 
[Approved February 7, 1877.] 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3106) Section 1. All station-keepers upon the, public highway who may 
sell or dispose of any spiritous or malt. liquors or wines in less quantities 
than one quart, shall pay a license tax of ten dollars per quarter. 

(3107) Src. 2. All acts and parts of acts so far as they conflict with the 
provisions of his act, are hereby repealed. 

Sec. 3. This act shall take effect, and be in force, from. and after its 
passage. 


An Act permitting Agricultural Products grown on the Colorado River Bottoms within California to be 
sold in the Territory of Arizona without license. 


[Approved October 1, 1867.] 


(3108) Secrion 1; That all agricultural products grown on the Colorado, 
river bottoms, on the west side of said river, may be sold at any place 
within the Territory of Arizona without the payment of any license or other 
tax of any kind for the importation of the same. 


SEC. 2. Thig act shall take effect and be in-force from and after its pas- .~ 


sage. 


_ CHAPTER L. 
Acts relating to Mines.* 


An Act allowing persons in the military service of the United States and of this Territory to hold 
Mining Claims. - 


[Approved November 9, 1864.} 


(3109) Secrron 1. All persons in the military service of the United 
States or this Territory shall be allowed to locate claims on mineral lodes 
or veins in the limits of this Territory, subject to the requirements of the 
mining laws of this Territory, and shall be protected in the possession of 
the same, and shall have the same rights in all respects, in regard to such 
claims, as like persons not in the military service. 

(3110) Src. 2. All the laws of any mining district contrary to the spirit 
and provisions of this act are declared to be null and void, and shall not be 
evidence in any court having jurisdiction of mining suits in this Territory. 


Sec. 3. This act shall take effect and be in force from and after its pas- 
sage. l 
An Act of Placer Mines anå Mining. . . “ 


[Approved ‘December 30, 1865.] 
(3111) Section 1.” It shall be lawful for any person, company or associ- 
ation who shall place upon the mineral lands of this Territory, commonl 


* ” * This and the following acts upon the samo subject are inserted in place of Chapter L, Howell Code 
which has been repealed. ; 
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called placer mining grounds, a pump or pumps håving a capacity sufficient 
to raise'at least one hundred gallons of water per minute, with an engine 
or other power attached thereto, of sufficient power to work the same, with 
the bona fide intention of working the said placer grounds for the purpose 
of ,extracting the gold therefrom, to locate an amount of said placer 
grounds equal in extent ‘to one-quarter section, in such form and direction 
as he or they may élect; provided, that said location shall in no case be 
more than one mile in length nor less than one-quarter of a mile in width; 
zand, provided, that said machinery shall be used at least three months in 
each year for raising water to extract the gold from said grounds, and the 
presence of said machinery upon said grounds shall be the only evidence of 
title to'said grounds; but in no case shall this act be so construed as to 
mean placer grounds which can be worked by water brought in ditches 
or flumes from any stream or other deposit of water; and said locations 
shall not in any case be made upon any grounds in the possession of any . 
miner or miners at the time of location. 

(3112) Src. 2. This act shall only apply to the county of Yuma. 

Src. 3. This act shall take effect and be in force from and after its pas- 
`- sage. 
An Act providing for the {Location and Registration of Mines and Mineral Défosits, "and for other 

purposes. 
| [Approved November 5,°1866.] 


(3113) Sxcrion. 1. The mining districts heretofore created in the sev- 
eral counties ofthis Territory are hereby authorized and empowered to 
make all necessary rules and regulations for the location, registry and work- 
- ing of mines therein; provided, that all locations and registrations of 
mines and mineral deposits hereafter made in any of the said districts shall 
be transmitted to the county recorder for record, within sixty days after 
the same shall have been located. 

(3114) Suc. 2. The county recorders of the several counties are autho- 
rized and required to procure suitable books in which the records of all 
mines and mineral deposits shall be kept, which said books shall be paid — 
for out of the county treasury, and they shall receive for their. services 
herein the following fees: For recording and indexing each claim not ex- 
ceeding one folio, one dollar; and for each additional folio twenty cents. 

(3115) Suc. 8. Nothing in this act shall be so construed as to affect 
the claims to mines and mineral deposits heretofore located and duly re- 
corded. 

(31 16) Src. 4. The claim of the Territory to all mining claims hereto- 
fore located is hereby abandoned, and the same are hereby declared open to 
relocation and registry; pr ovided, that nothing herein contained shall be s0 
construed as to affect mining claims heretofore sold and disposed of by the 
Territory. 

(3117) Src. 5. Nothing in this act shall be construed to apply to placer 
mines or mining, or other mineral deposits other than those commonly 
called veins or lode mines. 

| : 
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(3118) Sec. 6. Chapter fifty, of the Howell Code, entitled ‘Of the reg- 
istry and government of Mines and Mineral Deposits,” as well as all other 
acts or parts of acts in conflict with me provisions of this act, are hereby 
repealed. 

Sec. 7. This act shall take effect ai be in force from and after the first 
day of January, A. D. eighteen hundred and sixty-seven. 


An Act to provide for the Segregation of Mining Claims. 


1 


[Approved September 30, 1867.] 


(3119) SECTION 1. That whenever any one or more joint owners or ten- 
ants in common of gold, silver, copper or mineral bearing ledges or claims 
may desire to work or develop such ledges or claims, and any other owner 
or owners thereof shall fail or refuse to join in said work, after due notice 
of at least thirty days, given by publication in one newspaper printed in the 
county in which said ledges or claims are located, and if none be printed in 
said county, then in any newspaper printed in the Territory, said notice to 
have publication in four successive weeks of said paper, said other owner 
or owners may, upon application to the district court of the district wherein 
_ the ledge or claim is situated, cause the interests of said parties so refusing 

_ to be set off or segregated as hereinafter set forth. 

(3120) Sec. 2. The owner or owners of any mineral-bearing ledge or 
claim, after the expiration of said thirty days’s notice having been given, 
may, if the party or parties notified fail or refuse to join in the working or 
developing said ledge or claim, apply to the district court of the district 


wherein the ledge or claim-may be situated, for a partition or segregation - 


of the interest or interests of the party or parties so failing ar refusing to 
join. 

(3121) Sec. 3.. The party or parties so applying shall set forth the fact 
that the said parties have been duly notified, in accordance with section 
one of this act, and that said party or parties have failed or-refused to join 
in said work; all of which shall be sustained by the oath or affirmation of 
one or more of the parties applying; and, upon such application being 
made, the clerk of the said court shall post a notice at the office of the 
county recorder, and in two other conspicuous places within the district, 
stating the application, and notifying the parties interested, that unless 
they appear within sixty days, and show good cause why the prayer of the 
petitioner should not be granted, that the same will be granted if good 
cause can be shown. 

(3122) Suc. 4. At the expiration of said sixty days, if the party or par- 
ties notified do not: appear and show good cause why the prayer of the peti- 
tioner should not be granted, the court shall appoint two commissioners to 
go upon the ground, and segregate the claims of the parties refusing „to 


>. 


join; and, in case they do not agree, they to choose a third party; and said | 


commissioners shall make a report in writing to said court, who shall issue 
a decree in conformity with said report, which shall be final, except appeal 
be taken to the supreme court within thirty days after issuance thereof. ` 

33 2 


a 


514 | INCORPORATIONS. [CHAP. 51 


(3123) Sec. 5. The provisions of this act shall not apply to the counties 
of Yavapai and Pima, and the county of Yuma.* l 
(3124) Sec. 6. All acts and parts of acts in conflict with the pr ovisions 

of this act are hereby repealed. 
Sec. 7. This act to take effect and be in force from and, after its passage, 


CHAPTER LI. 


Š Of General Incorporations. + 


[Approved November 6, 1866.] 


N 


(38125) SECTION 1. Whenever three or more persons shall desire to incor- 
porate themselves for the purpose of engaging in any lawful enterprise, 
business, pursuit or occupation, they may do so in the manner provided in 
` this act. l 

(8126) Sec. 2. Such persons shall make and subscribe written articles of 
incorporation in triplicate, and acknowledge the same before any officer 
authorized to take the acknowledgment of a deed, and file one of such 
articles in the office of the secretary of the Territory, another with the 
county recorder, where the enterprise, business, pursuit or occupation is 
‘proposed to be carried on, or the principal office or place of business is pro- 
posed to be located, and retain the third in the possession of the corpora- 
tion. 

(3127) Src. 3. The articles of incorporation, or a certified copy of the 
one filed with the secretary of the Territory or the county recorder, is evi- 
dence of the existence of such corporation. 

(3128) Sec. 4. The articles of incorporation shall specify: First. The 
name assumed by the corporation, and by which it shall be known, and the 
duration of the corporation. Second. The enterprise, business, pursuit or 
occupation in which the corporation proposes to engage. Third. ‘Ihe 
place where the corporation proposes to have its principal office or place of 
business. Fourth. The amount of the capital stock of the corporation. 
Fifth. The amount of each share of such capital stock. Sixth. If the cor- 
poration is formed for the purpose of navigating any stream or other water, 
or making or constructing any railroad, macadamized road, plank road, 
clay road, canal or bridge, the termini of such navigation, road, canal, or 
the site of such bridge, or for the purpose of mining and milling. . 

(3129) Sec. 5. Upon the making and filing of the articles of incorpora- 
tion as herein provided, the persons subscribing the same are corporators, 
and authorized to carry into effect the object specified in the articles, in 
the manner provided in this act, and they and their successors, associates 
. and assigns, by the name assumed in such articles, shall theréafter be 
deemed a body corporate, with power: 


*As amended by act of 1877. 
+This Act is inserted in place of Chapter LI., Howell Code, which it repeals. 
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First. To sue and be sued. 

Second. To contract and be contracted with.  - 

Third. To have and use a corporate seal, and the same to alter at plea- 
sure. 

Fourth. To purchase, possess and dispose of such real and personal pro- ` 
perty as may be necessary and convenient to carry ingo effect the object of 
the incorporation. 

Fifth. To appoint such subordinate officers aa woes as thie business : 
of the corporation may require, and prescribe their duties and compensa- 
tion. 

Sixth. To aka by-laws, not inconsistent with any existing laws, for the 
sale of any portion of its stock for delinquent or unpaid assessments due 
thereon, which sale may be made without judgment or execution; ; provided, ee 
that no such sale shall be made without thirty days’ notice of time and 
place of sale, in some newspaper published in the county, if there be any 
newspaper published in said county, if not, then in some newspaper pub- 
lished nearest to the place of business of such company, within the Terri- 
tory, for the transfer of its stock, for the management of ‘its property, and 
for the general regulation of its affairs. l 


(8130) Sec. 6. The corporators, or any portion of them designated by a 
majority of the whole number, are authorized to open books and receive 
subscriptions to the capital stock of the corporation, and as soon as such 
capital stock has been subscribed, they shall give notice to the subscribers 
to meet at such time and place as they may designate, for the purpose of 
electing not less than three nor mote than seven directors, as the stock- 
holders present shall determine; provided, that it shall be lawful, in the 
organization of any corporation proposing to construct more than ten miles ` 
of railroad, to elect a board of directors as soon as one of the capital 
stock has been subscribed. 

(3131) Sc. 7. The corporators present at such meetings shall be i inspec- 
tors of the election and certify who are elected directors, and appoint the 
time and. place of their first meeting; and each stockholder who shall - 
attend in person or by proxy, appointed by writing, and subscribed by such 
stockholder, shall be entitled to one vote for each share of capital stock 
subscribed by him; but after such first election of the directors, no person 
shall vote on any share upon which any installment or portion thereof is 
then due and unpaid. 

(3132) Sec. 8. No person is eligible to the office of director unless he is 
a stockholder in the corporation and resident of the Territory, or repre- 
sented by a duly authorized agent; and a director, ceasing to be suchy 
stockholder or represented by such duly authorized agent, ceases to be a 
director; provided, that corporations constructing railroads in this Terri- 
tory may permit a minority of the board of directors to reside out of ‘this 
Territory. Before entering upon the discharge of their duties the directors 
shall each take and subscribe an oath to ee and honestly discharge 
such duties. f 
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(8133) Sec. 9. The directors, when elected and qualified, at the first 
meeting thereafter, shall elect one of their number president, who shall 
preside at their meetings and perform such other special duties as the 
directors may authorize, and at the same time shall appoint a secretary, 
whose duty it shall be to keep a fair and correct record o! all the official 
business of the corporation; from the first meeting of the directors, the 
powers vested in the corporation are exercised by them or by their officers 
or agents under their direction, except as otherwise specially provided in 
this act. , 

(3134) Sec. 10. The notice of the time and place of the first meeting of 
the stockholders for the election of directors shall be given by publication 
of the same, for thirty days before such meeting, in some newspaper pub- 
lished at least once every two weeks in the county where the meeting is to be . 
held, or in some newspaper published in like manner and in general circu- 
lation therein; provided, that nothing herein contained shall be con- . 
strued to prevent such stockholders from holding such meetings for 
the election of directors before the expiration of thirty days after such 
stock is subscribed, and without the publication of the notice above re- 
ferred to; provided further, that, all such stockholders shall be present at 
such meetings, or consent thereto in writing, which consent shall be filed 
with the secretary of such company. All notices of subsequent meetings of 
stockholders or directors shall be given for such time and in such manner 
as the directors may prescribe. 

(3135) Suc. 11. There shall be an annual election of directors, and at each 
election, after the first, the president of the corporation shall act as in- 
spector of election, and certify who are elected directors; the directors 
chosen shall hold their office for one year thereafter, and until their suc- 
cessors are elected and qualified; the powers vested in the directors may be 
exercised by a majority of them. 

(3136) Sec. 12. Every corporation organized under this act shall keep a 
stock-book in such manner as to show intelligibly the original stockolders, 
their respective shares, the amount paid and the amount due thereon, if 
any, and all transfers thereof, which stock-book, or a certified copy thereof, 
as to the items in this section specified, shall be subject to the inspection, 
at all reasonable hours, of any person interested therein and applying 
therefor. 

(3137) Suc. 13. The stocks in all private corporations organized under 
this act are to be deemed personal property, and subject to attachment, ex- 
ecution, levy and sale as such; and the corporation, in case of such sale, is 
grequired to make the necessary transfers to the purchasers on the stock- 
book. i 
. (3138) Sxc. 14. All sales of stock, whether voluntary or otherwise, trans- 
fer to the purchaser all rights of the original holder, or person from whom 
the same is purchased, and subject such purchaser to the payment of any 
unpaid balance due or to become due on such stock; but, if the sale be vol- 
untary, the seller is still liable to existing creditors for the amount of such 
balance, unless the same be duly paid by such purchaser. 
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(3139) Sec. 15. If the directors of a corporation declare and pay divi- 
dends, when the corporation is insolvent, or which renders it insolvent, or 
diminishes the amount of its capital stock, such directors shall be jointly 
and severally liable for-the debts of the corporation then existing, or in- 
curred while they remain in office; or if such directors shall, by any official 
act or conduct, fraudulently induce any. person to give credit to such cor- 
poration, they shall be liable in like manner to such person for any loss he 
may sustain thereby; but any director who voted against such dividend, or 
such fraudulent act or conduct, if present, or who thereafter, as soon as the 
same came to his knowledge, filed his objections thereto, shall be exempt 
from such liability. - 

(3140) Sec. 16. Any corporation organized under this act, which does not 
elect directors and commence the transaction of business for which it was . 
formed, within one year from the time of filing of the articles of incor- 
poration, shall thenceforth be divested of its corporate powers; and if such 
corporation shall, for any period of six months after the commencement of 
its business, neglect and cease to carry on the same, its corporate powers 
shall also. cease. 

(3141) Sec. 17. All corporations that expire by the limitations specified 
in their articles of incorporation, or are annulled for forfeiture or other 
cause, by the judgment of a court; continue to exist as bodies corporate for 
the period of five years thereafter, if necessary, for the purpose of prose- 
cuting or defending actions, suits or proceedings by or against them, set- 
tling their business, disposing of their property, and dividing their capital 
stock, but not for the purpose of continuing their corporate business. 

(3142) Sec. 18. The stockholders of any private incorporation, hereto- 
fore incorporated by any special act of.the legislature, may, at any time 
hereafter, while such corporation exists, incorporate themselves under this 
act, in the mode herein prescribed, for the purpose of carrying on the enter- 
prise, business, pursuit or occupation for which they may have been spe- 
cially incorporated; and the filing of the articles of incorporation shall be ` 
deemed a surrender of such special incorporation, but not of any vested 
rights thereunder, and thereafter such corporation shall have the powers 
and privileges and be subject to the liabilities’ and limitations provided by 
this act, and not otherwise. 

(3143) Sec. 19. Any corporation under the provisions of this act may, 
at any meeting of the stockholders which is called for such purpose, by a 
vote of a majority of the stock of such corporation, increase or diminish its 
capital stock or the amount of the shares thereof, or authorize the dissolu- 
tion of such corporation, and the settling of its business and disposing of 
its property, and dividing its capital stock; provided, however, that the 
capital stock of any corporation formed under this act, except corpora- 
tions formed for the purpose of making and constructing a railroad, shall 
never exceed the sum of five millions dollars; and any corporation that shall 
Violate this provision of this act shall forfeit its corporate rights. 

(8144) Szo. 20. Any corporation formed for the purpose of navigating 
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any stream or other water may, by virtue of such incorporation, construct 
any railroad, macadamized road, plank road or clay road, or canal, or 
bridge necessary and convenient for the purpose of transporting freight or 
passengers across any portages on the line of such navigation, occasioned 
by any rapids or other obstructions to the navigation of such stream or 
other water, in like manner and with like effect as if such corporation had. 
been specially formed for such purposes; but no corporation formed’ under 
this act, or heretofore or hereafter incorporated by any special act of incor- 
poration | ‘passed by the legislative assembly of this Territory, or otherwise, 
for the purpose of navigating any stream or other waters of this Territory, 
or forming the. boundary thereof in whole or in part, nor any stockholder 
in such corporation, shall ever take or hold stock, or any interest directly 
_ or indirectly in the stock, of any corporation which may be formed under 
this act, for the purpose of building or constructing any road in this act 
mentioned, nor shall any such corporation ever purchase, lease, or in any - 
way control such road or the corporate rights of such last-named cor- 

poration; provided, further, that corporations heretofore incorporated, or 
which may hereafter be formed under this act, for the purpose of establish- 

ing and keeping a ferry across any stream or other water of this Territory, 

or forming the boundary thereof in whole or in part, shall not be deemed 

a corporation for the purpose of navigating such streams of water, within 

the meaning of this act, nor shall the stockholders thereof be restrained 

from taking or holding stock in a corporation formed under this act, for 

the purpose of constructing or building any road. 

(3145) Suc. 21. The stockholders may, by a majority vote of the stock, 
change its general place of business. 

(3146) Sec. 22. The directors of any corporation may file supplementary 
articles of incorporation at any time when a unanimous vote of all the 
stock subscribed shall so determine; for the purpose of engaging in any 
new enterprise or business pursuit not in violation of law, or for the pur- 
pose of changing any part of the route of their road or canal, or either ter- 
minus or both; the directors shall cause a notice to be published of the 
filing of such supplementary articles, setting forth the object of the same. 


(3147) Sec. 23. Any company incorporated under the laws of any other 
State or Territory, for any enterprise, business pursuit or occupation, pro- 
posed to be carried on, or the principal office or place of business is pro- 
posed to be located within this Territory, shall make and file certified and 
duly authenticated copies of their articles of incorporation as required by 
section second of this act, and shall cause their enterprise, business pur- 

uit or occupation to be represented by a duly authorized agent or agents, 
who shall reside within the limits and undcr the jurisdiction of this Terri- 
tory, and, upon complying with the requirements of this section, shall be 
entitled to all the rights and privileges allowed by this act, and shall be 
held liable and responsible to all its provisions in like manner as though in- 
corporated within this Territory. 

or) SEO. 24. Any such incorporation as is mentioned in tlie preced- 
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ing section, sho shall commence to operate or do business in this Territory 
previous to complying with the requirements of this act, shall forfeit all 
their rights, interests, claims and demands within this Territory, and any 
person aggrieved by the acts of said incorporation may, by process of law 
before the district court of the county or district where the principal office 
or place of business of said corporation is located, in the same manner, .by 
attachment or otherwise, as if for the payment of money, obtain judgment; 
and shall, upon the recovery of such judgment against said incorporate 
company, be held responsible for dny damages which may be awarded in 
such judgment, and all property, real or personal, held or owned by said 
incorporation, shall be responsible for such damages, and subject td levy 
and sale under execution. 

(3149) Sec. 25. It shall be the duty of said incorporation to file with 
the Secretary.of the Territory, and the county recorder of the county in 
which the said enterprise, business pursuit or occupation is located, the 
lawful appointment of an agent, upon whom all notices and all processes 
against such incorporation may be served, and when so served shall be 
deemed and taken to be a personal service on such incorporation, for all 
purposes whatsoever. 

(3150) SEC. 26. All acts or parts of acts in conflict with this act, and 
particularly chapter fifty-one of the Howell Code, entitled ‘Of a ag 
tions for Mining Purposes,” shall be and are hereby repealed. 

Src. 27. This act shall take effect and be in force from and after its 
passage. 


ee 


An Act for the Relief of Foreign Corporations doing business in the Territory. 
Approved December 15, 1868. 


(3151) Section 1. All mining or other corporations organized in other 
Territories, or in the States doing business in this Territory, are hereby re- 
lieved from the payment of any and all taxes levied upon them in the year 
one thousand eight hundred and sixty-eight, beyond those assessed upon 
the actual value of their real and personal estate within the Territory. 

(3152) Sec. 2. All acts and parts of acts conflicting with the provisions 
of this act are hereby repealed. 

Src. 3. This act shall take effect and be in force from and after its 
passage. : 


An Act supplemental to an act entitled “ An Act of General Incorporation,” approved November,6th, 1866. 
[Approved February 7, 1877.] 


Be it enacted by the Legislative Assembly of the Territory of Arizona: - 


(3153) SECTION 1. The provisions of section twenty-four of the act to- 
which this act is supplemental shall not apply to any incorporation which 
has heretofore complied with the requirements of section twenty-three of 
said act, or which shall comply with such requirements within ninety days 
after the passage of this act. 


~ 
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(8154) Sec. 2. All forfeitures accrued under section twenty-four of said 
act are hereby remitted; provided, that the provisions of this act shall not 
apply to or affect any pending action or actions. 


An Act to provide for the Incorporation of Religious, Social and Benevolent Societies. 
[Approved February 14, 1878.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3155) SECTION 1. It shall be lawful forall churches, congregations, re- 
ligious, moral, benevolent society, order of Odd Fellows, and order of Free 
and Accepted Masons, or scientific associations or societies, by such rules 
and methods as their rules, regulations or discipline may direct, to 
appoint or elect any number, not less than three nor more than five, as 
trustees or directors to take charge of the estate and property belonging 
thereto, and to transact all affairs relative to the temporalities thereof, and ` 
the number first elected or appointed shall not thereafter be increased or 
diminished; and all vacancies that may thereafter take place by death, 
resignation or otherwise of any of the trustees, may be filled by election or 
appointment, in the same manner; provided, that no such election or 
appointment, as provided in the next section, shall have been filed with 
the recorder of the county in which the original certificate of incorporation 
shall have been filed. 

(3156) Sec. 2. Upon the appointment or election of such trustees or di- 
rectors, a certificate of such appointment or election shall be executed by 
` the person or persons making the appointment or the judges holding the 
election, stating the names of the trustees or directors; the name by which 
the corporation shall thereafter forever be called and known, shall be par- 
ticularly mentioned and specified in the certificate made at the first election 
or appointment of trustees or directors. 

(3157) Sec. 3. Such certificate shall be acknowledged by the person 
making the same, or proved by a subscribing witness thereto, before some 
officer authorized to take acknowledgments of deeds, and recorded together 
with the certificate of such acknowledgment or proof by the recorder of the 
county within which such church, congregation, religious, moral, beneficial, 
literary or scientific society or association shall be situated. 

(3158) Sec. 4. Such corporation may have a common seal and may alter 
the same at pleasure. A majority of the whole number of trustees, or di- 
rectors, shall form a board for the transaction of business, and they may 
take into their possession and custody all the temporalities of such corpora- 
tion or association, whether the same shall consist of real or personal estate, 
and whether given, granted or devised, directly or indirectly, to such asso- 
ciation or corporation, or to any person or persons, for their use and in the 
name of such corporation, may sue and be sued, may recover and hold all 
the debts, demands, rights and privileges, all the churches, burying places, 
halls, school houses, hospitals or other buildings, all the estate and appur- 
tenances belonging to such corporation or association. “They may hire, 
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lease, improve the same, erect all houses and buildings that are necessary to 
carry:out the object of the association or corporation, and perform all duties 
imposed on them by the regulations, rules or discipline of such organiza- 
tion. 

(3159) Src. 5. It shall be lawful for the probate judge within and for 
the county in which any such corporation shall have been constituted, on 
the application of such corporation, and on its satisfactorily appearing to 
such court, by competent proof, by.affidavit or otherwise, that due notice 
by personal service or by publication in some newspaper or by posting no- 
tices in three public places within the county, as the said court or judge 
thereof shall direct, has been given to all persons interested in the matter, 
and that it will be to the benefit, interest and advantage of such church, con- 
gregation, religious, moral, beneficial, literary or- scientific association or 
society, to make an order for the sale or mortgage of any real estate belong- 
ing to such corporation, or for the confirmation of any contract under 
which a valid lien may attach to such property; and it shall be lawful for 
any member of such church, congregation, association or society to oppose, 
by affidavit or otherwise, the granting of such order, and it shall be'lawful 
for said judge at the time of making such order, directing the execution of 
a mortgage, also to make a further order allowing such corporation to make 
and deliver with such mortgage a bond or promissory note under the corpo- 
rate seal and in the corporate name of such corporation, as evidence of the 
indebtedness to secure which such mortgage is directed to be made; and it 
shall be the duty of said court, when granting such order or orders, to di- 
rect therein the application of the moneys arising from such sale, or pro- 
cured under such contract or upon such security as it shall be made to ap- ~ 
pear to said judge would be for the interest and advantage of such church, 
congregation, association or society. . 

, (3169) Suv. 6. Every corporation of the character aforesaid, heretofore 
incorporated in pursuance of law and not since dissolved, shall be-and is 

ereby established and confirmed, and shall be known by the namé men- 
tioned and specified in its certificate of association as the name by which 
the trustees shall be ealled, but the board of trustees or directors may at 
any time make a certificate under the hands of the majority of them, par- 
ticularly stating and designating the name by which said corporation or as- 
sociation shall thereafter be called and known, which certificate shall be 
acknowledged by the person executing the same before some officer author- 
ized to take the acknowledgment of deeds, and shall be recorded in the 
office of the county recorder of the county where the original certificate was 
recorded, and also in the county in which such church or association meet 
for the transaction of business; and the name so.designated shall thereafter 
be the name of the said corporation. And_in case of the dissolution of any 
such corporation, or any corporation hereafter to be formed in pursuance of 
the provisions of this act, at any time within six years after such dissolu- 
tion, and upon all the estate, real and personal, formerly belonging to the 
same and not lawfully disposed of, shall vest in said.corporation as if there 
had been no such dissolution. 
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(3161) Sec. 7. Such corporation may accept, receive, purchase and hold 
real estate, and all the lands, tenements, and hereditaments that -have 
been, or may hereafter be lawfully conveyed by devise, gift, grant, pur- 
chase or otherwise, to any person or persons as trustee or trustees, for the 
use of said corporation or association, shall descend with the improvements 
upon the death of such person or persons, trustee or trustees, unless other- 
wise expressly provided in such devise, conveyance, or deed of trust to said 
corporation; provided, that the amount of real estate held by any such cor- 
poration or association shall never exceed the amount named in the follow- 
ing section. 

(3162) Sec. 8. The real estate held by the trustees in trust for such or- 
ganization shall in no case exceed four whole lots in a town or city, or 
twenty acres in the Country, nor shall the annual increase of such real and 
personal property held in trust by them exceed the sum of twenty thousand 
dollars; provided, that any lodge of the ancient order of free and accepted - 
masons, or the ancient order of odd fellows in this Territory may acquire 
and hold such property, real and personal, as may be deemed necessary by 
the proper authorities thereof to carry out the charitable purposes of said 
lodge or lodges, or for the establishment and endowment of a college, 
school or schools, libraries, cabinets, and other literary and scientific 
objects in said Territory, and for the necessary use and ceremonies of said 
orders and of said societies, and may sue and be sued, and have a common 
seal, and such other general powers as are granted to corporations under an 
act entitled an act “ Of general incorporation,” approved November the 
_ sixth, one thousand eight hundred and sixty-six. 

(3163) Sxc. 9..It shall be the duty of said trustees annually to make a 
full report of all property, real and personal, held in trust by them, and of 
the condition of the corporation to the society or association by which they 
have been appointed or elected, a copy of which report shall be filed in the 

` county recorder’s office, where the original certificate is filed, with an affi- 
davit of the truth of such report, and also, that such association or corpora- 
tion has not been engaged, directly or indirectly, in any other business than 
such as is set forth in the original certificate on file. 

(3164) SEC. 10. Whenever the rules, regulations and discipline of any 
religious denomination, society, or church, require for the administration 
of the temporalities thereof, and the management of the estate and pro- 
perty thereof, it shall be lawful for the bishop, chief priest or presiding 
elder of such religious denomination, society or church, to become a sole 
corporation in the manner prescribed in this act as nearly as may be, and 
with all the powers and duties, and for the uses and purposes in this act 
provided for religious incorporations, and subject to all the conditions, 
limitations and provisions in said act prescribed; provided, that for the 
proof of the appointment or election of such bishop, chief priest, or presid- 
ing elder, it shall be sufficient to record with the county recorder of the 
county in which such bishop, chief priest or presiding elder resides, the 
original or a copy of his commission or certificate, or letters of election or 
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appointment, duly attested, and that all property held b such bishop, 
chief priest or presiding elder, shall be in trust for the use, purpose and 


behoof-of his religious denomination, society or church, and that the limi- - 


tation in section eight shall apply to corporations formed under this section; 
and provided, also, that the probate judge of the county in which any in- 


corporation is formed under this act shall at all times have access to the. 


books of such corporation. 


Sec. 11. This act shall take effect and be in force from and after its- 


passage. 


An Act concerning Insurance Companies‘organized without this Territory. 
| [Approved February 9, 1875.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3165) Section 1. It shall not be lawful for any agent of any insurance 
company not incorporated under the laws of this Territory to transact the 
business of insurance within this Territory, unless the insurance company 
shall have first obtained a certificate of authority from the Territorial 
treasurer, which certificate shall be issued to such agent upon his filing 
with said treasurer a statement under oath showing: 

First. The name.and locality of the company. 

Second. The amount of capital stock. | 

Third. ‘be capital stock paid up. 

Fourth. The amount of its accumulation, and assets and liabilities. 

Fifth. Surplus as to policy holders. l 

Together with a written agreement under seal of the company, signed by 
the president and secretary thereof, and agreeing on the part of the com- 
pany, that service or process in any civil action against such company 


may be made upon any agent of the company in the Territory, and author- _ 


izing such agent, for and in behalf of such company, to admit such service 
‘of process on him, and agreeing that, the service of process upon any such 
agent shall be valid and binding upon the gompaay as if made upon me 
president or secretary thereof. 


(3166) Sec. 2. The statement referred to in section one shall be ee 


annually in the month of March of each year. The first statement may be 
made any time. 


(3167) Szo. 3. Upon filing said renewed statement the agent shall also 


file therewith a statement under oath of the sum total of the premium re- . 


ceipts collected within the Territory for the period elapsing since the filing 
of the previous statement, and shall cause such statement to be published 
in at least one newspaper published within the Territory, and thereupon 
the treasurer shall levy a tax of one and one-half per cent. upon said pre- 
mium receipts, which shall be paid by said ‘agent to said treasurer before 


said certificate of authority can issue; the said tax to go into the general . 


fund of the Territory, and which said tax shall be payment in full of all 


demands for any tax on said premium receipts, or license for conducting _ 


such business of insurance. 
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(3168)' Suc. 4. Any person, or firm in this Territory, who receives, or re- 
ceipts, for any money on account of, or for any.contract of insurance made 
by him or ‘them, or for any such insurance company, or individual, afore- 
said, or who receives or receipts for money from other persons, to be trans- 
mitted to any sueh company or individual, aforesaid, for a policy of insu- 
rance or any renewal thereof, although such policy of insurance is not 
signed by him, or them, as agent or agents of such company, or who in 
any wise directly or indirectly makes, or causes to be made, any contract or 
contracts of insurance for, or on account of such insurance company afore- 
said, shall be deemed to all intents and purposes an agent, or agents, of 
such company, and shall be subject, and liable to all the provisions, regula- 
tions and penalties of this act. 

(3169) Sec. 5. The Territorial treasurer shall be. entitled to the follow- 
ing fees herein: For filing statements mentioned in section one, five dollars; . 
for issuing certificate of authority, five dollars; for issuing each subsequent - 
certificate of authority to other agents of same company, two dollars. 

(3170).Sec. 6. Any person violating the provisions of this act within 
this Territory shall, upon conviction in any court of competent jurisdic- 
tion, be fined in any sum not exceeding one thousand dollars, or impris- 
oned in the county jail not more than six months, or both, in the discre- 
tion of ‘the court. i 

(3171) Sec. 7. All acts and parts of acts in conflict with any of the 
provisions of this act are hereby repealed. 

Sxc. 8. This act shall take effect and be in force from and after its pas- 
sage. 


CHAPTER LI. 


To amend and re-enact Chapter Fifty-two, Howell Code, “Of the Incorporation of Villages.” 
| 
[Approved October 8, 1867] 


+ (3172) SECTION 1. Chapter fifty-two, Howell Code, is hereby amended 
and re-enacted to read as follows: l 

(3173) Sec. 2. Any territory not included in any incorporated village. 
-which shall contain a resident population of not less than three hundred 
persons, or any territory not so included which shall contain within its 
boundaries an extent of not more than two square miles, containing 4 resl- 
dent population at‘the rate of not less than three hundred persons to each 
square mile of territory included within such boundaries, may be incorpo- 
rated as a village under the provisions of this chapter. 

(3174) Src. 3. Any number of legal voters, not less than fifteen, residing 
within such territory may make application for the incorporation of such 
village to the board of supervisors of the county in which such territory, oF 
the larger part thereof, may be situated, at any regular or special session of 
such board. * 
~ * Ag amended by act of 1871, 
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(3175). Sec. 4. Such application shall be by petition, and be based on 
the last census of the resident population of such territory taken by the 
United States marshal, if such census has been taken within twelve months 
prior to such application, otherwise to be based on the census taken by the 
sheriff of the county, not less than two weeks prior to such application.* 

(3176) Sec. 5. Such application shall be made by petition, subscribed by 
the applicants who shall be residents of such territory, describing such ter-. 
_- ritory and setting forth the number of persons residing therein according 
to such census; such census and the affidavit verifying the same and a copy 
of the notice herein required, with an affidavit of posting or publishing the 
same as aforesaid, shall be annexed to such petition, and it shall be pre- 
sented at the time specified in such notice or as soon thereafter as the ap- 
plicants can be conveniently heard in respect thereto. 

(3177) Sec. 6. The board of county supervisors shall hear all the parties 
interested therein, who shall appear and ask to be heard; it may adjourn 
the hearing from time to time; it may direct that a new census shall be 
taken and appoint a person or persons to take the same; and said board 
may refer any question that may arise in respect to such application to 
three disinterested commissioners appointed by such board, who shall ex- 
amine and report thereon. 

(3178) Sec. 7. If such board after hearing the- parties shall be satisfied 
that all the requirements of this chapter in respect to such application have 
been complied with, and that such territory contains the population re- 
quired by this chapter, it shall make an order declaring that such territory 
shall be an incorporated village, by the name specified in such application, 
or by such other name as to such board shall seem proper; and such board 
shall in such order appoint three inspectors of election to hold the first 
election required by this chapter; said board shall also appoint the time 
and place of holding the said first election. 

(3179) Src. 8. The inspectors so appointed shall immediately give notice 
of the time and place of holding such election, and the officers to be elected 
at such election, by posting up written notices thereof in at least three pub- 
lic places in such territory, at least three weeks previous to the day ap- 
pointed for holding the same, or by publishing the same in some newspaper 
- printed in such Territory for three successive weeks immediately preceding 

the time aforesaid. At such election the poles shall be opened at ten 
o’clock in the forenoon, and shall close at four o’clock in the afternoon. 


(3180) Sec. 9. Such inspectors shall preside and act as inspectors at such 
meeting; the mayor and councilmen or any three of them may preside at - 
every subsequent election; the recorder of said village may be clerk thereof, 
and all the laws of this Territory in relation to the election and canvass of 
votes, certifying the election of ‘officers and notifying them of their elec- 
tion, shall apply to such first election and to. all subsequent elections of 
officers in such village, so far as the same may be applicable and not incon- 
sistent with the provisions of this chapter. 

Ag amended by act of 1871. 
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(3181) SEc. 10. Every elector residing in such territory and qualified to 

vote at a general election may vote at all elections in said village. ` l 

` (38182). Sec. 11. The inspectors at such first election, and all subsequent 
elections, shall canvas the votes given thereat, shall openly declare the re- 
sult, and shall make and subscribe a certificate of such canvas, which shall 
show the whole number of votes given, the number given for each person 
voted for, and the office for which he shall have been voted for; which cer- 
tificate shall be recorded in the records of said village.. i . 

(3183) Src. 12. No person not an elector shall be eligible to any office ` 
under the provisions of this chapter, and the persons eligible and having 
the greatest number of votes at any election herein provided for shall be 
declared elected; and if two or more shall have an equal and the greatest 
number of votes the officers presiding .at such election shall forthwith de- 
termine by lot which shall be deemed elected. 

(3184) Sec. 13. Every person elected at any election under the provis- - 
ions of this chapter, and whose name is entered on the poll lists as a voter 
thereat, shall be deemed notified of his election; and every person so 
elected whose name shall not be so entered shall be notified of his election 
within ten days thereafter; and if elected at such first election such notice 
shall be given by the inspectors presiding thereat; and if elected at any sub- 
sequent election he shall be notified by the recorder of such village. 

(3185) Sec. 14. The municipal authorities of such village shall be a 
mayor and four councilmen, who shall together form a common council, 
one marshal, who shall also be street commissioner, one assessor, one treas- 
urer, one recorder and one pound master. 

(3186) Sec. 15. The officers first elected shall hold their offices until the 
second Tuesday in January following their election, and those subsequently 
elected shall hold their respective offices until the second Tuesday in Janu- 
ary following their election, and until their successors are elected and 
qualified. Election for officers (except at the first election) shall be held 
on the first Tuesday in January in each year, at such place or places as 
shall be designated by the common council.* 

(3187) Sec. 16. Of the four councilmen first elected, two shall hold 
office until the second Tuesday in January following their election, and two 
until one year from the second Tuesday in January following their elec- 
tion. And the said councilmen shall, at the first meeting of the council 
subsequent to their election, decide among themselves by lot which of their 
number shall hold office for the long term and which for the short term.* 

(3188) Src. 17. Every officer elected in such village shall, within ten 
days after he shall be notified of his election, take and subscribe the oath 
of office prescribed by law, before any person authorized to administer 
oaths, and file the same with the recorder of such village. 

(3189) Sec. 18. The council may order a special election to fill any 
vacancy that may occur in any of the offices. mentioned in this chapter; 
but no special election shall be held until at least ten days’ notice shall have 
been given of the time and place of holding the same, as herein provided. 


*As amended by act of 1871. 
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(3190) Sec. 19. It shall be the duty of the recorder of said village to 
give at least ten days’ notice in writing, by posting the same in at least 
three public places in said village, of the time and place of holding all elec- 
tions. 

(3191) Sec. 20. It shall be the duty of the mayor to preside at all meet- 
ings of the electors, and of the council, and the recorder, who shall be ez 
officio clerk of the council, shall keep iù a journal an accurate record of all 
its proceedings, by-laws, acts and orders, which shall be fully indexed, and 
open to the inspection of the electors of such village. 


(3192) Sec. 21. The mayor and council of such village, when organized 
as hereinbefore provided, shall be a body corporate and politic, with per- 
petual succession, to be known by the name designated as aforesaid, and 
by that name shall be known in law, and shall be capable of suing and 
being sued, of pleading and being impleaded in all courts and places, and 
may have a common seal, and may alter and change the same at pleasure, 
and may purchase, hold and convey real and personal estate for the use of 
such corporation. 

(3193) Sec. 22. The council shall have power to raise, by general: tax 
levied upon the taxable property liable to be assessed in such village, not 
exceeding one per cent in any one year, for the following purposes: 

1. For paying the expenses of procuring such village to be incorporated. 

2. For making and maintaining such public wells, cisterns and other 
reservoirs of water, and for procuring the necessary fixtures therefor as 
may be deemed necessary. 

3. For procuring the neGéssary arina and erecting a pound for the use 
of such village, and for keeping the same in repair. 

4. For purchasing, fencing, E and improving ground for a 
cemetery or burial place. 

5. For laying out, opening, improving, and ee the highways, streets, 
lanes and alleys in such village. 

6. For making and repairing side and cieeaswalice and improving public 
grounds. 

7. For incidental expenses. 

(8194) Sec. 23. All taxes raised in such village shall be assessed and col- 
lected in conformity, so far as practicable, with the provisions of law in 
respect to the assessment and collection of taxes by the board of county 
commissioners. ; 

(3195) Sxc. 24. Treasurer and marshal of such village shall respectively, 
before they enter upon the exercise of the duties of their respective offices, 
give such security for.the faithful discharge of. the trusts reposed ‘i in them 
as the president and trustees may diréct and require. 

(3196) Sec. 25. The council shall have power to appoint all other officers 
necessary, under the provisions of this chapter, for said villages, whose 
elections are not herein provided for; to make by-laws and ordinances rela- 
tive to the duties, powers and fees of the marshal, treasurer, assessors and 
other officers; relative to the time and: manner of working upon the streets, 


| 
528 : INCORPORATION OF VILLAGES. [cHAP. 52 


j 
| 


commons, lanes and alleys; relative to the time and manner of assessing, 
levying and collecting all highway and other taxes; relative to the preven- 
tion, removal and abatement of nuisances; to Construct sewers, cisterns and 
reservoirs; to dig and maintain public wells; to license showmen; to sup- 
press gaming; to compel the owners of buildings to procure and keep fire 
buckets; to regulate bridges; to protect the property of the citizens of such 
village from fires; relative to the calling of meetings of the electors; ; rela- 
tive to the keeping and sale of gunpowder; relative to the restraining of 


` swine, horses and other animals from running at large in the streets, com- 


pa 


mons, lanes`and alleys; to establish, maintain and regulate one or more 
pounds; to suppress gaming tables kept for gain, hire or reward; for the - 
suppression of riots; for preventing and suppressing disorderly houses or 
houses of ill fame; for the apprehension and punishment of vagrants, 
drunkards and idle persons; to regulate the measurement of firewood and 
weighing of hay; to prescribe stands for carts or drays, and for wood, hay 
and produce exposed for sale; to prevent and punish immoderate driving 
in any of the streets of said village; to prevent incumbering the streets, 
sidewalks, alleys or public grounds, and to regulate all graveyards and 
cemeteries within or belonging to said village; to preserve shade and orna- 


. mental trees; and to make all such by-laws and ordinances as to them shall 


seem necessary for the safety and good government of said village and its 
inhabitants, not inconsistent with the provisions of this chapter or the laws 
of this Territory; provided, that no by-law or ordinance of said corpora- 
tion shall have any effect until the same shall have been published three 
weeks successively in a newspaper printed in said village, or by posting up 
in at least three public places in said village. 


(3197) SEC. 26. The council may prohibit any theatrical or other per- 
formance; show or exhibition it may deem injurious to the morals or good 
order of the village or town. 

(3198) Src. 27. The council shall have power to lay out and establish, 
open, make and alter such streets, Janes and alleys, sidewalks, water- 
courses and bridges, as they may deem necessary for the public conve- ' 
nience; and if they shall require the lands of any person for such purpose, 
the council shall give notice to the owner or party interested, his, her, or | 
their agent or attorney, either by personal service or by written notice, 
posted imat least three public places in said village three weeks next pre- 
ceding the meeting of the said council for the purpose aforesaid; and the 
said council is hereby authorized to contract for and purchase such lands 

of such owner for the purpose aforesaid; and in case such owner or owners 
refuse to sell or convey such lands or premises aforesaid, or the parties fail 
to agree, it shall and may be lawful for the council to order and direct the 
clerk to issue a venire facias, directed to the marshal or to any constable in 
the county in which such village or any part thereof may be situate, com- 
manding him to summon and return a jury of twelve disinterested free- 
holders, residing without the limits of said village, to appear before any 
apes of the peace in said village at a time to be therein stated, to inquire 
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into the necessity of using such grounds or premises, and the just compen- 
sation to be made therefor, to the owner or owners of, or interested in, 
such lands or premises; -which jury being first duly sworn by said justice 
faithfully and impartially to inquire into the necessity of using suchg lands 
or premises, and the just compensation to be made therefor, and after hav- 
ing viewed the premises, if they shall deem it necessary for the village to 
use such lands, shall inquire and assess such damage and recompense as 
they may think proper to award to the owner or owners of such lands or - 
premises, according to their respective estates and interests therein; and the 

said justice shall, upon the return of the said assessment and verdict, ren- 
der judgment therefor, confirming the same; and such sum or sums so as- 
sessed, together with the costs, shall be paid or tendered before such street, 
lane, alley or highway shall ‘be opened, established or altered, to the claim- 
ant or claimants thereof. It shall thereupon be lawfyl for the council to 
cause the said lands and premises to be occupied and used for the purposes 
aforesaid; provided, that any party claiming damages as aforesaid may have 
the right to remove such proceedings by appeal to the district court for the 
county in which such proceedings were had, upon giving notice of his, her 
or their intention so to do, to said justice in writing within ten days, or in 
case such party does not reside in said village, then within thirty days after 
the rendition of such verdict, and the judgment thereon as aforesaid; and 
upon filing a transcript of the proceedings aforesaid, duly certified by said 
justice, within forty days after the verdict and judgment aforesaid in the 
said district court, the same proceedings shall thereafter be had thereon as 
is prescribed by law in other cases of appeal; provided, that, if the final 
judgment of said court shall not exceed the damages assessed before the 
said justice at least five dollars, the party appealing shall pay the costs occa- 
sioned by such appeal. 

(3199) Sec. 28. Any justice of the peace residing within such village ` 
may be and is hereby authorized and empowered to inquire, hear and de- 
termine all offenses committed within the limits of such villages against any 
of the by-laws, ordinances and regulations of such council, and to punish 
the offender or offenders as prescribed by such by-laws and ordinances 3 pro- 
vided, that any person charged with violating any of said by-laws or ordi- 
nances may have a trial by jury as in other cases. 

(3200) Sec. 29. The mayor shall be the chief executive officer of the 
village, and take care that the by-laws, ordinances and orders of the coun- 
cil are faithfully executed. * 

(3201) Sec. 30. The marshal, recorder, assessor, and each officers as may 
be appointed by the council, shall receive such compensation for their ser- 
vices as the by-laws and ordinances shall direct. . 

(3202) Sec. 31. The council shall, at the expiration of each year, cause 
to be published a just and true statement of all moneys received, and of all 
moneys expended during the year next preceding; which statement shall 
contain in detail all receipts and expenditures. —_ 
shs amended by act of 1871. 
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(8203) Src. 32. In actions, suits and proceedings wherein the council of 
such village shall bea party, no citizen thereof shall be deemed. an incompe- 
tent witness or juror on account of the interest of such citizen in the event 
of such action, suit or proceeding; provided, that such interest be only 
such as is held in common with the citizens of said village. 


(3204) Sxc. 33. Process against said corporation may be served by read- 
ing the same to, and leaving an attested copy with, the clerk or mayor of 
said village; provided, that the first process shall be a summons served at 
least ten days before the return day thereof. 

(3205) Sec. 34. Every assessment of taxes lawfully imposed or levied by 
the council of such village on any lands, tenements or hereditaments 
within said village shall be and remain a lien upon such lands, tenements 
or hereditaments, from the time of the delivery of the tax roll to the mar- 
shal until the same is» paid; and the owner or occupant of such lands, tene- 
ments or hereditaments shall be liable, upon demand, to pay every such 
assessment or tax, and, in default thereof, it shall be lawful for the marshal 
of such village to levy upon and sell personal estate, and, for want thereof, 
the real estate so assessed, rendering the surplus, if any. after deducting 
the cost and charges of such sale, to the person against whom the tax is 
levied; provided, that whenever any real estate shall be sold by said mar- 
shal, notice thereof shall be published in a newspaper printed in such vil- 
lage, if there be one, or by posting written notices thereof in at least three 
public places in said village, at least four ‘weeks immediately preceding the 
time of such sale; and the marshal, on such sale, shall give to the pur- 
chaser or purchasers of any such lands a certificate in writing, describing 
the lands so purchased, the amount of the bid, and the time when the pur-, 
chaser thereof will be entitled to a deed for said land; and if the said 
lands are not, within one year from the date of ‘such sale, redeemed, by 
the payment to the treasurer of such village, for the use of the purchaser, 
his heirs or assigns, the sum mentioned in such certificate, with interest 
thereon at the rate of twenty per cent. per annum, from the date of such 
certificate, the said marshal, or his successor in office, shall, at the expira- 
tion of said year, execute to the said purchaser or purchasers, his or their 
heirs or, assigns, a conveyance of the lands so sold, and the said conveyance 
shall be prima facie evidence that the sale, and all proceedings therein 
prior to such sale were regular; and every such conveyance executed by the 
said marshal under his hand and seal, acknowledged and recorded, may be 
given in evidence in the same manner as a deed regularly executed and ac- 
knowledged by the owner, and duly recorded; and all personal estate sold 
for the payment of taxes shall be sold in such manner as the by-laws and 
ordinances of such village shall direct. 

(3206) Suc. 35. Whenever the assessor of such village shall have com- 
pleted his assessment roll, and valuation of the property, real and personal, 
in such village, he shall give notice thereof by publishing in a newspaper 
printed in such village, by at least two insertions, or by posting up the same 
in at least three public places in said village, stating the place where said 
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roll is left for inspection, and the time when and place where- he will ap- 
pear to hear the objections of any person interested, to the valuation so 
made by him, and at the time and place so: appointed the assessor shall ap- 
pear, and, on the application of any person considering himself aggrieved, 
may review and reduce the said valuation on sufficient’ cause shown to the 
satisfaction of said assessor; and any such person shall have the right of ap- 
pealing from such final decision of the assessor at any time within five days 
to the council, which is in like manner authorized to review said roll, and, 
upon sufficient causé shown, to reduce such valuation. l 


(3207) Sec. 36. It shall be the duty of the council to make out a dupli- 
cate of the tax roll, charging each individual therein an amount of tax in 
proportion to the amount of real and personal estate of such individual 
within such village, and annex thereto their warrant, signed by the mayor 
and clerk, and deliver the same to the marshal, whose duty it shall be to 
` collect the said taxes, within such time and in such manner as the by-laws 
shall direct. 

(3208) Sc. 37. All moneys received by the marshal shall be paid over to 
the treasurer of said village. 

` (3209) Sec. 38. The street commissioner shall superintend and direct the 
working, planking, repairing, paving, grading and opening all streets, 
lanes, alleys, sidewalks, highways and bridges within such village, in such 
manner as may from time to time be directed by the council. 

(3210) Sec. 39. The council may establish the lines parallel to and 
bounding upon the streets or highways upon which may be erected build- 
ings, and beyond which no building shall be erected. The recorder of such 
village shall be appointed by the council, and such appointment must be 
approved by the mayor; the recorder may be selected from any of the qual- 
ified justices of the peace of such village, but if not thus selected, said re- 
corder shall qualify in same manner as required by law of justices of the 
peace. * 

(8211) Sec. 40. The marshal shall be a constable for said village, and 
may serve any process issued by a justice, or any other officer by virtue of 
` this chapter; and shail perform all such services as may be required by the 
council, and shall be entitled to the same fees as constables for similar ser- 
vices, and shall be entitled to the same privileges and subject to the same 
habilities as constables in the discharge of similar duties; said marshal 
shall have the general supervision of the streets, commons, lanes, public 
grounds, burial ‘places and alleys in said village, under the direction of the 
council, and shall see that the by-laws and ordinances are pr operly ob- 
- served. t 

SEC. 41. Repealed by act of 1871. 

(3212) Sec. 42. The council of any village incorporated under the pro- 
visions of this chapter, when such village is located upon public lands of 
the 1 United States, the acts of Congress relative thereto having been com- 


*As amended by act of 1877. 
tàs amended by act of 1871. 
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plied with, shall have power to plat the village lands, define its corporate 
limits in such manner that they may be easily recognized, and to sell the 
lands in such lots and quantities as may be deemed expedient, and for the 
best interests of the said village. ‘The net proceeds of such sales shall be- 
long to such incorporated village, and shall be paid into its treasury to be 
used for the purposes hereinbefore provided. 

. (3213) Suc. 43. Any village incorporated under the provisions of this 
chapter, shall have power, in its corporate name, to pre-empt or purchase 
the lands of the United States within or adjoining its corporate limits for 
the use and benefit of such village, and may plat the same and sell and con- 
vey it in such quantities as the council shall determine upon; and may ap- 
propriate so much thereof as they see fit for public grounds, parks or 
squares. ‘The money arising from the sale of any such lands shall belong 
to such corporation, and shall be used for the purposes provided for in this 
chapter. 

Src. 44. This act shall take effect and be in force from and after its pas- 
sage. ; 
An Act supplemental to Chapter Fifty-two of the Compiled Laws of Arizona. 
[Approved February 1, 1875.] 
Be it , enacted by the Legislative Assembly of the Territory of Arizona: 


(3214) SEcTIoN 1. Any incorporate town or village’ within the Territory 
of Arizona may become disincorporate as such town or village, under the 
provisions of this act, provided the same be out of debt. 

(8215) Suc. 2. Whenever forty or more resident free-holders or house- 
holders of such town or village shall petition its mayor and common coun- 
cil, praying that such town or village shall be disincorporated and the cor- 
porate powers thereof dissolved, it shall be the duty of the mayor and 
common council of such town or village to order an election to be held at 
such time and place as they may deem proper, not exceeding sixty days 
from the reception of such petition, to determine whether such town or vil- 
lage shall become disincorporated, or remain incorporated. ach elector 
voting at such election shall have written or printed on his ballot ape words, 
«< For incorporation, Yes,” or the words, ‘‘ For incorporation, No.’ 

(3216) Src. 3. Any election under the provisions of this act shall be held 
in like manner as election for town or village officers, and subject to all the 
provisions, rules, regulations and qualifications incident thereunto. 

(8217) Suc. 4. At any election under the provisions of this act, no ques- 
tion or subject shall be voted upon, except whether such town or village 
shall thereafter be incorporate or disincorporate, and if upon a canvass had 
of the return of said election, it shall appear that a majority of all the 
votes cast are in favor of disincorporation, then all power and authority of 
the common council and officers of said town or village, shall thereafter 
cease. If, however, it shall appear that a majority of all the votes cast are 
in favor of corporation, the powers and authority of said common council 
and town or village officers, shall remain the same as before said election. 
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(3218) Suc. 5. Whenever any town or village shall become disincorporate 
under the provisions of this act, all books, papers, records and titles of 
which said town or village i is possessed, shall be deposited with the county 
recorder of the county in which said town or village is situate, and shall 
thereafter be and form a part of the records and archives of said county. 

(3219) Sec. 6. All property of whatever character of which any disin- 
corporated town or village shall have been seized or possessed-at the time ' 
of such disincorporation, shall vest in the board of supervisors of the 
county in which the said town or village ‘may be situated, in trust for the 
use and benefit of the common school fund. of such town, or the school dis- 
trict in which such town or village is situated. 

(3220) Sxc. 7. All acts or parts of acts in conflict with this act shall be 
and are hereby repealed. 

Szo. 8. This act shall take effect and be in force from and after its 
passage. ; 

An Act to amend “An. Act to amend Sections Three, Four, Fifteen, Sixteen, Twenty-nine, Thirty-nine, 


and to repeal Section Forty-one of an Act entitled ‘An Act to amend and re-enact Chapter Fifty- 
two, Howell Code, of the Incorporation of Villages,’ approved February 7, 1871.” 


[Approved February 9, 18%7.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: - 


(3221) SECTION. 1. That section six, paragraph thirty-nine, be amended 
so as to read: The council may establish the lines parallel to and bounding 
upon the streets or highways upon which may be erected buildings, and 
beyond which no building-shall be erected. ‘The recorder of such village 
shall be appointed by the council, and such appointment must be approved 
by the mayor; the recorder may be selected from any of the qualified 
justices of the peace of such village, but if not thus selected, said recorder 
shall qualify in same manner as required by law of justices of the peace. 

(8222) Sxc. 2. That section seven, paragraph forty, be amended by 
striking out the word “shall,” and inserting the word. ‘‘ may,” after the 
word ‘‘ marshal.” 

(3223) Suc. 3. This act shall not apply to the village of ‘Tucson, i in Pima 
county. 

(3224) Src. 4. AH acts in conflict with ‘the provisions of this act, are 


hereby repealed. 
Sec. 5. This act shall take effect and be in force from and ac its 
passage. i 


An Act amendatory of ‘*An Act to amend and re-enact Chapter Fifty-two, Howell Code, ‘ Of the 
Incorporation of Villages.’ ” 


[Approved February 9, 1877.) . 
Be it enacted by the Legislative Assembly of the Territory of Arizona : 
(3225) Sxctron 1. That section twenty-five of an act entitled “< An act 


to amend and re-enact chapter fifty-two, Howell Code, ‘Of the incorpora- 


a of villages,’ ” approved October 3, 1867, be so amended as to read as 
ollows: 


> 
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§ 25. The council shall have power to appoint all other officers necessary 
under the provisions of this chapter for said villages, whose elections are 
not- hereim provided for; to make by-laws and ordinances relative to the 
duties, powers and fees of the marshal, treasurer, assessor and other officers; 
relative to the time and manner of working upon the streets, commons, 
lanes and alleys; relative to the time and manner of assessing, levying and 
collecting all highway and other taxes; relative to the prevention, removal 
and abatement of nuisances; to dig and xing public wells; to construct 
sewers, cisterns and reservoirs; to license showmen, theatrical exhibitions 
and all kinds-of public amusements where money is charged for attend- 
ance; to regulate, license or suppress dance houses and resorts and places 
of like character; to license gaming, and restrict and regulate the manner 
in which it may be conducted; to license the sale of goods, wares and mer- 
chandise, the sale of drugs and medicines and butchers’ meat, the keeping 
of horses or carriages for hire, the sale of wines, spirituous or malt liquors | 
in quantities less than one quart, by keepers of saloons or any other per- 
sons, all keepers of restaurants, tavern or inn-keepers; also the keeping of 
billiard tables, ten-pin alleys, and other like places of amusement kept for 
profit or hire; also all traveling merchants, hawkers or peddlers; provided, 
that nothing in this section contained shall be construed to apply to the 
productions of this Territory when such productions are sold or vended by 
the producer thereof; and provided further, that any license taxes levied 
under the provisions of this act upon gaming, for the sale of wines, spiritu- 
ous or malt liquors, for the sale of goods, wares and merchandise, for the 
sale of drugs and medicines or butchers’ meat, for horses or carriages kept 
for hire, or upon keepers of billiard tables and ten-pin alleys, or upon 
tavern or inn-keepers, shall not in any instance exceed the amount of the 
license tax imposed in such cases under the laws of the Territory; to com- 
pel the owners of buildings to procure and keep fire buckets; to regulate 
bridges; to protect the property of the citizens of such village from fires; 
relative to the calling of meetings of the electors; relative to the keeping 
and sale of gunpowder; relative to the restraining of swine, horses and 
other animals from running at large in the streets, commons, lanes and 
alleys; to establish, maintain and regulate one or more pounds; for the 
suppression of riots; for preventing and suppressing disorderly houses; for 
the apprehension and punishment of vagrants, drunkards and idle persons; 
to regulate the measurement of firewood and weighing of hay; to prescribe 
stands for carts or drays, "and for wood, hay and produce exposed for sale; 
to prevent and punish immoderate driving in any of the stréets of said 
village; to prevent incumbering the streets, sidewalks, alleys or public 
grounds, and to regulate all graveyards and cemeteries within or belonging 
to said village; to preserve shade and ornamental trees; and to make all 
such by-laws and ordinances as to them shall seem necessary for the safety , 
and: good government of said village and its inhabitants, not inconsistent 
with the provisions of this chapter or the laws of this Territory; provided, 
that no by-law or ordinance of said corporation shall have any effect until 
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the same shall have been: published three weeks successively in a newspaper 
printed in, said village, or by posting up in at least three public places i in 
said village. 

(3226) Sec. 2. All acts and parts of acts, so far as they conflict with the 
provisions of this act, are hereby repealed. 

(3227) Sec. 3. The provisions of this act shall apply to, and be of effect 
only in the county of Yavapai, and shall take effect and be in force from 
and after its passage. 


An Act to prohibit Hogs from ranning at large within the limits of any village, town or city in this 
Territory. 


[Approved February 8, 1877.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3228) SECTION 1. It shall not be lawful for the owners or person having 
charge of hogs or swine to allow them to run at large within the limits of’ 
any village, town or city in this Territory. 

(3229) SEC. 2. A violation of the provisions of section one of this act is 
hereby declared to- be a misdemeanor, and any person convicted thereof, 
shall be punished for the first offence by a fine of not less than twenty-five 
nor more than fifty dollars; ‘and upon conviction for each subsequent 
offence be punished by a fine of not less than fifty nor more than one hun- 
dred dollars. 

(3230) Sec. 3. All fines collected under the provisions of this act, shail 
be paid to the county treasurer of the proper county, and placed to the 
credit of the county school fund. 

(3231) Sec. 4. This act shall only apply to the counties of Mohave, 
Yuma and Yavapai. 

Sec. 5. This act shall take effect and be in force from and after its 
passage. 
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CHAPTER LIII.. 


‘ Of Electric Telegraphs. 


(3232) SECTION 1. That any person or persons, association or Y company, 
may be, and they are hereby authorized to construct and maintain lines of 
electric telegraph, together with all necessary fixtures appurtenant thereto, 
from point to point, upon and along any of the public roads or highways, 
and across any of the waters or bridges within the limits of this Territory, 
or upon the land of any individual, the owners of the land through which 
said telegraphic lines may pass having first given their consent; provided, 
that the same shall not in any instance be so constructed as to incommode 
the public i in the use of said roads or highways and bridges, or endanger 
‘or injuriously interrupt the navigation of said rivers. 

(3233) SEC. 2. At every telegraphic office established for the purpose of 

communicating intelligence on any of the lines constructed by virtue of the 
‘provisions contained in the foregoing section, communications received for 
the transmission of intelligence upon any of said lines shall have prece- 
dence'in the order in which they are received, and be communicated ac- 
cordingly; and any violation of the provisions of this section by any officer, . 
person or persons having charge of, or employed in conducting or transact- 
ing the business of, said office, shall be punished by fine not exceeding one 
thousand dollars, or by imprisonment not exceeding one year, or by both, 
at the discretion of the court having cognizance of the same.: 

(3234) Sec. 3. The owner or owners of any telegraphic line, constructed 

under the provisions of this chapter, shall pay to the Territory an annual 

' tax of one dollar upon every mile in length so-constructed, in lieu of all 
other taxes, which shall be paid in the last week in January in each year to 
the Territorial treasury. 

(3235) Sec. 4. The Territory shall have a lien upon any line constructed 
as aforesaid, and its appurtenances, for all taxes which may accrue thereon 
to the Territory by virtue of the provisions of the foregoing section; and 
in case the tax, or any part thereof, shall remain unpaid at the time herein- 
before provided for its payment, then the Territorial treasurer shall have 
power, and it is hereby made his duty, to advertise such fine for sale for 
the amount of such tax remaining unpaid, in some newspaper published in 
the Territory, by giving three weeks’ previous notice, and to sell the same 
accordingly for the amount of tax, and interest and charges of sale; pro- 
vided, the same shall not be paid before the time of sale; and the surplus 
money, if any, shall be paid to the owner or owners of such line. 

(8236) SEc. 5. Any person or persons who shall knowingly or willfully 
injure, molest or destroy any of said lines, or appurtenances belonging 
thereto, and any person who shall counsel or advise the injury, molestation 
or destruction of any of said lines, or appurtenances thereto belonging, shall 
be deemed guilty of a misdemeanor, and be punished by fine not exceeding 
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one thousand dollars, or imprisonment not exceeding one year, or both, at 
the discretion of the court having cognizance ther eof. 

(3237) Sec. 6. If any operator, or other person connected with such tele- 
graph line, shall disclose the contents of any private message or communi- 
cation transmitted or to be transmitted over such line of electric telegraph, 
unless the same shall be dangerous to the public, or of a criminal character, 
the person so offending shall be guilty of a misdemeanor, and upon con- 
viction shall pay a fine of not less than fifty nor more than five hundred 
dollars, or be imprisoned not less than ten days nor more than six months; 
he shall also be liable to any party interested in such private message or 
communication for all damages he may sustain by reason of the disclosing 
of such contents, which may be recovered before any court of competent 
jurisdiction. ' 


CHAPTER LIV. 


Of the Liability for causing Death by Wrongful Act, Neglect or Default. 


(3238) Section 1. Whenever the death of a person shall be caused by 
wrongful act, neglect or default, and the act, neglect or default is such as 
would (if death had not ensued) have entitled the party injured to maintain 
an action and recover damages, in respect thereof, then, and in every such 
case, the person who, or the corporation which, would have been liable, if 
death had not ensued, shall be liable to an action for damages, notwith- 
standing the death of the person injured, and although the death shall have 
been caused under such circumstances as amount in law to’felony. 

(3239) Suc. 2. Every such action shall be brought by and in the names 
_of the personal representatives of such deceased person, and the amount 
recovered in every such action shall be for the exclusive benefit of the 
widow and next of kin of such deceased person, afid shall be distributed to 
such widow and next of kin, in the proportions provided by law in relation 
to the distribution of personal property left by persons dying intestate; and 
in every such action the jury may give such damages as they shall deem fair 
and just, with reference to the pecuniary injury resulting from stich death, 
to the wife and next of kin of such deceased person; provided, that no 
moneys so recovered shall be applied in discharge of any debts or liabilities 


of the person so killed, nor ‘pass into the hands of his executors or admin- 
istrators as assets of his estate. 
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CHAPTER LV. | 
| ` Of Acequias, or Irrigating Canals. 

(3240) Szerron 1. All rivers, creeks and streams of running water in the 
Territory of Arizona are hereby declared public, and applicable to the pur- 
poses of i irrigation and mining, as hereinafter provided. 

(3241) SEO. 2. All rights in acequias, or irrigating canals, heretofore 
established shall not be disturbed, nor shall the course of such acequias be 
changed without the consent of the proprietors of such established rights. 

(3242) Suc. 3. All the inhabitants of this Territory, who own or possess 
arable and irrigable lands, shall have the right to construct public or pri- 
vate acequias, and obtain the necessary water for the same from any con- 
venient river, creek, or stream of running water. 

(3243) Sec. 4. Whenever such public or private acequias shall necessarily . 
run through the lands of any private individuals not benefited by said ace- 
quias, the damages resulting to such private individuals, on the application 
of the party interested, shall be assessed by the probate judge of the proper 
county in a summary manner. 

(3244) Sec. 5. No inhabitant of this Territory shall have the right to 
erect any dam, or build a mill, or place any machinery, or open any sluice, 
or make any dyke, except such as are used for mining purposes or the re- 
duction of metals, as provided for in sections six and seven of this chapter, 
that may impede or obstruct the irrigation of any lands or fields, as the 
right to irrigate the fields and arable lands shall be preferable to all others; 
and the justices of the peace of the respective precincts shall hear and de- 
termine the question relative to all such obstructions in a summary man- 
ner, ‘and cause the removal of the same by order directed to the constable of 
the precinct or sheriff of the county, who shall proceed to execute the same 
without delay. 

(3245) SEc.`6. Where reduction works or other mining apparatus shall 
be placed upon lands previously held for agricultural purposes, the person 
or persons so holding such lands shall be entitled to remuneration from the 
` person or persons erecting or owning said reduction works or mining ap- 
paratus. The amount of remuneration shall be adjudged by three or five 
disinterested persons or by the probate judge, as the parties interested shall 
agree, and in case such agreement cannot be made, then the party injured 
may bring suit for damages. 

(3246) Sec. 7. When any ditch or acequia shall be be taken out for ag- 
ricultural purposes, the person or persons so taking out such ditch or ace- 
quia shall have the exclusive right to the water, or so much thereof as shall 
be necessary for said purposes, and if at any time the water so required. 
shall be taken for mining operations, the person or persons owning said 
water shall be entitled to damages, to be assessed in the manner provided 
in section six of this chapter. 

(3247) Suc. 8. All by-paths or foot-paths across any cultivated fields are 
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prohibited, under penalty of a fine not to exceed ten dollars, for the benefit 
of the public acequia, to be assessed in a summary manner by the justice of 
the peace of the precinct; and if the person so offending shall not have 
wherewith to pay the fine, he shall be adjudged -and sentenced to work ten 
days on the public acequia. 

(3248) Sec. 9. All owners and proprietors of arable and irrigable land 
bordering on, or irrigable by, any public acequia, shall labor on such pub- 
lic acequia, whether such owners or proprietors cultivate the land or not. 

(3249) Suc. 10. All persons interested in a public acequia, whether own- 
ers or lessees of land, shall labor thereon in proportion to the amount of 
land owned or held by them, and which may be irrigated or subject to irri- 
gation. 

(3250) Sec. 11. It being impracticable to properly inclose the fields in 
this Territory, all animals shall be kept under a shepherd, so that no injury 
may result to the fields; and if any damage should result, it shall be paid 
by the owners of the animals causing the same, to be assessed by the justice 
of the peace of the precinct in a summary manner, and paid to the person 
or persons whose fields may have been damaged. 

(3251) Sec. 12. In case a community or people desire to construct an 
acequia in any part of this Territory, and the persons desiring to construct 
the same are the owners or proprietors of the land upon which they design 
constructing the said acequia, no one shall be bound to pay damages for 
such land, as all. persons interested in the construction of said acequia are 
to be benefited thereby. 

(3252) Src. 13. Immediately after the publication of this chapter, ‘it 
shall be the duty. of the several justices of the peace in this Territory to 
call together, in their respective” precincts, all the owners and proprietors 
of land, irrigated by any public acequia, for the purpose of electing one or 
more overseers for said acequia for the corresponding year. 

(8253) Sec. 14. The manner of conducting such elections, and the num- 
ber of overseers, shall be regulated by the justices of the peace of their re- 
spective precincts; and the only persons entitled to vote at said elections 
shall be the owners and proprietors of lands irrigated by said acequias. 

(3254) Suc. 15. The pay and perquisites of said overseer shall be deter- 
mined by a majority of the owners and proprietors of the lands irrigated by 
said acequias, and paid by them. 

(3255) Sec. 16. It shall be the duty of the overséers to superintend the 
opening, excavations and repairs of said acequias; to apportion the number 
of laborers furnished by the owners and proprietors; to regulate them ac- 
cording to the quantity of land to be irrigated by each one from said 
acequia; to distribute and apportion the water in proportion to the quantity 
to which each one is entitled, accorditig to the land cultivated by him; and, 
in making such apportionment, he shall take into consideration the nature 
of the seed sown or planted, the crops and plants cultivated; and to con- 
duct and carry on such distribution with justice and impartiality. 

(3256) Suc. 17. During years when a scarcity of water shall exist, own- 
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ers of fields shall have precedence of the water for irrigation, according to 
the dates of their respective titlés or their occupation of the lands, either - 
by themselves or their grantors. The oldest titles shall have precedence 
always. 

(3257) Suc. 18. It shall be the duty of each of the owners and proprie- 
tors to furnish the number of laborers required by the overseer, at the time 
and place he may designate, for the purposes mentioned in the foregoing 
section, and for the time he may deem necessary. 

(3258) Sec. 19. If any overseer of any public acequia, after having un- 
dertaken to serve as such, shall willfully neglect or refuse to fulfill the 
duties required of him by this chapter, or conduct himself with impro- 
priety or injustice in his office as overseer; or take any bribe in money, 
property or otherwise, as.an inducement to act improperly; or neglect the 
duties of his office, he shall be fined for each of said offenses in a sum not 
exceeding one hundred dollars nor less than fifty dollars, to be recovered. 
before any. justice of the peace of the county—one-half of which shall be 
paid to the county and the other half to the person bringing suit for the 
same—the said suit to be brought in the name of the Territory of Arizona; 
and said overseer, on being convicted a second time, shall be removed from 
his office by the justice of the peace of the precinct, and shall take such 
pay and perquisites as may be due him for services rendered. 

(3259) SEC. 20. Upon such removal, the justice of the peace shall order 
a new election to fill the vacancy thereby occasioned, which shall be‘con- 
ducted in the manner prescribed in the thirteenth and fourteenth sections 
of this chapter. 

(3260) Sec. 21. If any owner or proprietor of land irrigated by such 
acequia shall neglect or refuse to furnish the number of laborers required 
by the overseer, as required in the eighteenth section of this chapter, after _ 
having been duly notified by the overseer, he shall be fined for each offense 
in a sum not exceeding ten dollars, for the benefit of said acequia, which 
shall be recovered by the overseer before any justice of the peace in the 
county; and, in such cases, the overseer shall be a competent witness to 
prove the offense or any fact that may serve to constitute the same. 

(3261) Sec. 22. If any person shall in any manner interfere with, im- 
pede or obstruct any of said acequias, or use the water from it without the 
consent of the overseer, except as provided in section seven of this chapter, 
during the time of cultivation, he shall pay for each offense a sum not ex- 
ceeding ten dollars, which shall be recoverable in the manner prescribed in 
the foregoing section for the benefit of said acequia; and he shall further 
pay all. damages that may have occurred to the injured parties; and, if such 
person has not wherewith to pay said fine and damages, he shall be sen- 
tenced to fifteen days’ labor on said public acequia. 

(3262) SEc. 23. All fines and forfeitures, recovered for the use and bene- 
fit of any public acequia, shall be applied by the overseers to the improve- 
ments, excavations and repairs which may be necessary on said acequia, and 
for the construction of bridges where they may be crossed by any public 
street or road. 
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(3263) Seoc. 24. In all cases of conviction under this chapter, an appeal 
shall be allowed to the probate court, which appeal shall be taken and con- 
ducted as all other appeals from the decisions of the Justices of the peace. 

(3264) Sec. 25. The regulations of acequias, which have been worked 
according to the laws and customs of Sonora and the usages of the people 
of Arizona, shall remain as they were made and used up to this day, and 
the provisions of this chapter shall be enforced and observed from the day 
of its publication. 

(3265) Sec. 26. All plants and trees of any description growing on the 
banks of any acequia shall belong to the owners of the land through which 
said acequia may run. 

(3266) SEC. 27. Any person owning lands which may include a spring or 
stream of running water, or owning lands upon a river where there is not 
population sufficient to form a public acequia, may construct a private ace- 
quia for his own uses, subject to his own regulations, provided it does not 
interfere with the rights of others.° 

(3267) Szo.™8. All laws conflicting with the provisions of this Capten 
are hereby repealed. 


An Act to amend Chapter Fifty-five of Compiled Laws, entitled “ Of Acequias or Irrigating Canals., 
[Approved February 7, 1877.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3268) SECTION 1. Any person, corporation or company, owning or using 
any ditch or canal constructed for the purpose of conveying water, shall 
construct and maintain suitable crossings wherever said ditch or canal 
crosses any public highway, or usually traveled road of this Territory; said 
crossing shall be maintained as follows: From the bottom of the ditch in 
tlie roadway there shall be a uniform rise of not more than one foot in 
three to the top of the embankment, either side the ditch shall be graveled 
or macadamized with stone to a depth of not less than ten inches from the 
top of one embankment to the other; and the macadamized or paved road 
across any of said ditches shall not be less than fourteen feet wide; -pro- 
vided, that any person or persons, corporation or company may, at any of 
said crossings construct and build a good and substantial bridge to be ap- 
proved of by the road overseer of the district. 

(8269) Sec. 2. The road overseer of each of the districts in the AER 
counties in this Territory shall have supervision of said crossings, and it 
shall be his duty to see that the several ditch crossings in his district are 
constructed and maintained as provided for in the preceding section. 

(3270) Szoc. 3. For neglect or refusal of any person or persons, corpora- 
tion or company, whose duty it shall be to construct or maintain such 
crossings as provided for in section 1, for the period of ten days after being 
notified in writing by the road overseer of the district in which any such 
crossing needs construction or repair, that such construction or repair is 
required, such person, corporation or company shall,be guilty of a misde- 
meanor, and upon conviction thereof before a. justice of the peace of any 
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such precincts shall be fined nòt less than ten dollars or more than one 
hundred dollars for the first offense, and of not less than twenty-five dol- 
lars nor more than two hundred and fifty dollars, and the costs of prosecu- 
tion, for each subsequent offense; provided, that whenever such highway or 
: road is constructed, after the construction of such ditch or-canal, it shall 
be the dnty of the road overseer of the district to construct and maintain 
such crossing at the expense of the road fund of the district, and if the ` 
same be at any time insufficient, the same shall be paid out of the general 
fund in the county treasury, to be chargeable to and thereafter collected 
from such road fund. 

(3271) Suc. 4. All fines collected under the provisions of this act shall 
he paid into the road.fund of the district wherever such crossings are situ- 
ated.. 

Szo. 5. This act shall take effect immediately. 


= 


CHAPTER LVI. 
Of the Support of Poor Persons and Orphan Children of Indians. 


(3272) Section 1. The father, mother, children, and brothers and sis- 
ters,' being of sufficient ability, of any poor person who is blind, old, lame, 
impotent or decrepit, so as to be unable to maintain himself, shall, at their 
. own charge, relieve and maintain such poor person, in such manner as shall 
be approved by the directors of the poor of the precinct where such poor 
person may be. 

(3273) Src. 2. Upon the failure of any relative to relieve and maintain 
any such poor person, it shall be the duty of a justice of the peace of the 
precinct where such poor person may be to apply to the probate court for 
the county where such relative may dwell for an order to compel such re- 
lief; of which application at least fourteen days’ notice in writing shall be 
given, by serving the same personally, or by leaving the same at the dwel- 
ling place of the person to whom it may be directed, in case of his absence 
therefrom, with some person of sufficient age. 

(3274) Sec. 3. The court to which such application may be made shall 
proceed in a summary way to hear the proofs and allegations of the parties, 
and shall order such of the relatives aforesaid of such poor person, as ap- 
pear to be of sufficient ability, to relieve and maintain such poor person, 
and shall therein specify the sum which will be sufficient for the support of 
such poor person, to be paid weekly. 

(3275) Sec. 4. The said court shall also in such orders direct the relative: 
or relatives who shall perform that duty, in the following order: the father 
shall be first required to maintain such poor person, if of sufficient ability; 
if there be no father, or he be not of sufficient ability, then the children of 
such poor person; if there be no such children, or they be not of sufficient 
ability, then the mother, if she be able to do so; and, if the mother be not 
able, then to the brothers and sisters. 
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(8276) Sxc. 5. If it shall appear that any such relative is unable wholly 
to maintain such poor person, but is able to contribute toward his support, 
the court may, in its discretion, direct two or more relatives of different 
degrees to maintain such poor person, and shall prescribe the proportion 
which each shall contribute for that purpose; and if it shall appear that 
the relatives liable as aforesaid are not of sufficient ability wholly to main- 
tain such poor person, but are able to contribute something therefor, the 
court shall direct the sum, in proportion to their ability, which such rela- 
tions shall severally pay weekly for that purpose. 

(3277) Sec. 6. Such order may specify the time during which the rela- 
tives aforesaid shall maintain such poor person, or during which any of the 
said sums so directed by the court shall be paid, or it may be indefinite, or 
until the further order of the court, and the said court may from time to 
time vary such order, whenever circumstances shall require it, on the appli- 
cation either of any relative affected thereby, or of any justice of the peace of 
the precinct, upon fourteen days’ notice being given in the manner aforesaid. 

(3278) Sec. 7. The costs and expenses of any application under the pro- 
visions of this chapter shall be ascertained by the court, and paid by the 
relatives against whom any order may be made, and the payment thereof, 
and obedience to the order of maintenance, and to any order of such court . 
for the payment of money as Blorea, may be enforced by process of at. 
tachment from such court. 

(8279) Sec. 8. If any relative who shall have been required by such order 
to relieve or maintain any poor person, shall neglect to do soin such 
manner as shall be approved by the probate court or a justice of the peace of 
the precinct where such poor person may be, and shall neglect to pay weekly 
the sum prescribed by the court for the support of such poor person to a 
justice of the peace of the precinct, the said justice may maintain an action 
against such relatives, as for moneys paid, laid out and expended, and shall 
recover therein the sum so prescribed by the said court, for every week the 
said order shall have been disobeyed, up to the time of such recovery, with 
costs of suit, for the use of the poor. 

(8280) Sec. 9. The judge of probate may provide for the support of 
paupers at the expense of the county, that may be idiots or lunatics, in 
such place, and in such manner, as shall best promote the interests of the 
county, and conduce to the comfort and recovery of such paupers. 


Of the Support of Poor Persons by Counties. 


(3281) Sec. 10. Every poor person who is blind, old, lame, sick or decrep- 
it, or in any other way disabled or enfeebled, so as to be unable to maintain 
himself, and who shall not be relieved or maintained by his relatives as pro. 
- vided in the preceding sections of this chapter, shall be maintained by the 

county in which he may be, according to the following provisions: l 

(8282) Seo. 11. Any justice of the peace, on application, shall inquire 
into the cireumstances of such poor person as is mentioned in the preceding 
section, and, if satisfied that such person needs assistance, may draw his 
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order on the county treasurer, payable out of the poor fund for such amount 
_as he may deem necessary, not exceeding the sum of twenty dollars-per 
month for any one person, and the orders so drawn shall be paid byt the 
treasurer out of such poor fund. 

(3283) Sec. 12. Such justice may direct the application of such money 
for the benefit of such poor person, whenever he shall deem it necessary so 
to do. 

(3284) Sec. 13. Any person who shall send, carry, transport, remové or 
bring, or who shall cause or procure to be sent, carried, transported, re- 
moved or brought, any poor or indigent person from any'county into ary 
other county, without legal authority, and there leave such poor person, or 
who shall entice such poor person so to remove, with intent to make any 
such county to which the removal shall be made chargeable with the sup- 
port.of such pauper, shall be deemed guilty of a misdemeanor, and on con- 
viction thereof shall be imprisoned in the county jail not exceeding one. 
year, or fined, not exceeding two hundred dollars, or both, in the discretion. 
of the court. 


Of the Support of Minor Indians. 


(3285) SEC. 14. Any person into whose care or custody shall come any 
captive Indian child of a hostile tribe, or any minor Indian child of other 
than hostile tribes, shall, within twenty days thereafter, produce such child 
before the judge of probate or a justice of the peace for the county, and 
may apply to such judge or justice to have such Indian child bound to him 
until he shall arrive at the age of twenty-one years; and, if a female, at the 
age of eighteen years. 

(8286) Src. 15. Such judge or justice shall inquire summarily into such 
application, and if satisfied that said minor Indian is under the age of 
eighteen years, and that the person so applying is suitable to have such 
minor, may, by indenture, bind such child to service to such person until 
he or she shall arrive at the age of twenty-one years and eighteen years, re- 
spectively, the said judge or justice determining the time, upon the ex- 
press conditions that such minor child shall be humanely treated, and 
properly clothed and fed during the continuance of such indenture, and 
that the care, custody and services of such child shall not be tranferred or 
chan ged. to any other person without the consent in writing of the judge of 
probate first obtained for that purpose; any violation of such conditions 
shall be deemed a forfeiture of such indenture. 

(3287) Sec. 16. Any person having a minor Indian in his care, as 
described in the two preceding sections, who shall neglect to clothe and 
suitably feed such minor Indian, or shall inhumanly treat him or her, on 
conviction thereof shall be subject to a fine not less than ten dollars, at the 
discretion of a court or jury; and the justice of the peace or the judge of 
probate, in his discretion, may place the minor Indian in the care of some - 
other person, giving him the same rights and liabilities that the former 
master of said minor was entitled and pies to. 
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(3288) SEC. 17. All expenses incurred under the provisions of this chap- 
ter shall be audited and paid by the board of county,commissioners. 


i 


An Act to provide for the Care of Indigent Persons. 


[Approved February 9, 1875.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3289) Szction 1. The board of supervisors of the several counties of 
this Territory shall take care of and provide for every poor person within 
their respective counties who is blind, old, lame, sick or decrepit, or in any 
other way disabled, or enfeebled, so as to be unable to maintain him or her- 
self, and who shall not be relieved or maintained by his or her relatives as 
is provided by chapter fifty-six of the compiled laws of Arizona. 

(3290) Sec. 2. The said board of supervisors are hereby authorized and 
empowered to apply and pay out any moneys that may at any time be in 
the general fund of their respective counties, for the purpose of eee 
out the requirements of section one of this act. 

(3291) Sec. 3. All acts and parts of acts in conflict with the provisions 
of this act are hereby repealed. 

Src. 4. This act shall take effect from and after its passaat 


— CHAPTER LVII. 
Of Fees of Officers. 


(8292) Section 1. The officers and persons named in this chapter shall 
be entitled to the fees therein provided for each respectively—that is to say: 


Fees of Attorney-General. 


The attorney-general, in addition to the salary and compensation fixed 
by law, shall be entitled to the following fees: On every trial for murder, 
when the defendant is convicted, fifty dollars; when not convicted, twenty- 
five dollars. For every conviction under any statute against gaming or 
gambling, twenty dollars. The foregoing fees to be audited and paid by 
the board of county commissioners of the proper county. In all other 
criminal prosecutions where by law costs are taxed against the defendant. 
he shall have taxed therein an attorney fee of twenty dollars, and in all 

civil actions prosecuted by him as attorney-general, and upon which a 
judgment or decree is obtained, an attorney fee of twenty-five dollars; to 
be taxed as costs against the defendant, or such amount in the last case as 
may be fixed by law for attorneys’ fees in civil cases. Upon all moneys 
which, as attorney-general, he shall collect and pay over according.to law, 


five per cent. to be retained by him at the time of paying over such moneys. 
35 
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Fees of the Olerk of Supreme Court. 


(3293) SEC. 2. For filing papers sent at any one time from an inferior 
court, three dollars; for issuing any process of court, two dollars; for enter- 
ing any motion, rule or order, one dollar; for entering judgment, three 
dollars; for certified copy of any record, opinion of court, or any paper or 
proceeding, for each folio, twenty cents; for entering each cause on the 
calendar, and making copy for the bar, two dollars; for every remittance 
or mandate, for each folio, twenty cents; for searching records or files in his 
office (but no charge to be made to suitors or attorneys) in each case, one 
dollar; ; for filing each paper, fifty cents; for certificates of admission as 
attorney or counselor, three dollars; for administering oath or affirmation, 
fifty cents; for taking acknowledgment of deed, one name, one dollar; each 
additional name, fifty cents. 


Fees of Clerk of District Court. 


~ 


(3294) SEC. 3. For each execution, attachment, writ of possession, or 
other original writ, one dollar; for docketing each execution, fifty cents; 
for entering appearance, discontinuance, nonsuit, default, motion, rule or 
order, one dollar; for every certificate under seal, or for issuing or filing, 
one dollar; for every notice or certificate required to be put upon any com- 
plaint or upon any process, one dollar; for each calling and swearing a 
jury, fifty cents; for entering each cause in a calendar, and making a copy 
for the court or bar, one dollar; for entering every cause, one dollar; for 
receiving and entering a verdict, one dollar; for filing each paper, twenty- 
five cents; for entering every final judgment, for each folio, one dollar; for 
eniering satisfaction of judgment, one dollar; for copy of record or paper, 
for each folio, twenty cents; searching records (not charging parties’ to 
suit), fifty cents; for administering oath and certifying same, fifty cents; 
for taking testimony of witness in court when required by law, or at the 
request of any party, for each folio, twenty cents. 

! Fees of Clerks of Probate Courts. 

(3295). Sec. 4. For drawing letters testamentary or of administration, or 
‘a certificate of the appointment of appraisers, two dollars; for each notice 
given by posting or publication, two dollars; for taking testimony and re- 
cording proceedings in all cases in regard to mines, minerals or mining in- 
terests, and not otherwise provided for, for each folio, twenty cents; for all 
other services, the same fees as are allowed clerks of the district courts for 
similar services. 


Fees of Probate Judge. 


(3296) Sec. 5. For every order or judgment, when not contested, “one 
dollar, when contested, three dollars; for hearing and deciding on proof of 
will, when not contested, two dollars, when contested, five dollars; for tak- 
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ing proof of, and ordering, recording or rejecting any foreign will, five 
dollars; for taking proof of any will other than in, the English language, 
five dollars; for each cause entered in his court or filed therein, requiring 
servicés on his part, one dollar; for hearing and determining any claim or 
dispute relative to mines, minerals or mining interests, five dollars for the 
first day, and three dollars for each subsequent day. 


Fees of Notaries Public. 


(3297) Suo. 6. The drawing and copying of every protest for the non- 
payment of a promissory note, or for the non-payment or non-acceptance of 
a bill of exchange, order, draft or check, two dollars; for drawing and 
serving every notice of the non-payment of.a promissory note, or the non- 
payment or non-acceptance of a bill of exchange, order, draft or check, 
when personal service is made, two dollars;~but when service is made by 
depositing such notice in- the post-office, fifty cents; for recording every 
protest, one‘dollar; for drawing an affidavit or other paper from which pro- 
vision is not herein made, for each folio of one hundred words, twenty 
cents; for copies of affidavits or other papers, for every folio of one hun- 
dred words, twenty cents; for taking an acknowledgment of a deed or other 
instrument, one dollar for the first and fifty cents for each subsequent 
signature; for administering an oath or affirmation, fifty cents. 


Fees of the County Recorder. 


(3298) Sec. 7. For recording any instrument, paper or notice, and for 
copies of any records, papers or notices, when required, for every folio, 
twenty cents; for noting any instrument recorded, the timè when and the 
place where recorded, thirty cents; for filing every notice or other- paper, 
when required, and entering thereon a minute of the time filed, thirty 
cents; for making in the index the several entries of the instruments, 
papers and notices required by law to be indexed, for every such instru- 
ment, paper and notice, fifty cents; for every certificate attached to copies 
of records and papers in his office, when such copies are required, one 
dollar; for every entry of a discharge of a mortgage on the margin of the 
record, one dollar; for searching records and files in his office for each year 
for which the search is made, fifty cents; for recording any instrument, 
_ paper or notice in the Spanish language, and for copies of such instru- 
ments, papers and notices, for every folio, fifty cents; for taking the 
acknowledgment or proof of any instrument, paper or notice, which may 
be by law recorded, one dollar for the first signature, and fifty cents for 
every other; for recording the plat of any town or city, such price as may 
be agreed upon between the parties, not exceeding twenty dollars. 


Fees of Commissioners to take Testimony. 


(3299) Suc. 8. For taking depositions, for each folio, twenty cents; for 


administering an oath or affirmation, fifty cents; for certificate to the depo- 
sition, one dollar. 
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The Fees of Sheriffs. 


(8300) Sec. 9. For serving a summons or any other process by which an 
action or proceeding ‘is commenced, on each defendant, two dollars; for 
traveling, in making such service, per mile, thirty cents, to be computed in 
all cases from the court house of the county; ‘for taking a bond or under- 
taking in any case in which he is authorized to take the same, two dollars; 
for a certified copy thereof, when requested, one dollar; for a copy of any 
writ, process or other paper, when demanded or required by law, for each 
folio, twenty cents; for serving a notice in an action or proceeding, one 
dollar; for serving a subpcena, for each witness summoned, one dollar; and 
thirty cents for each mile actually traveled, in going only, but when two or 
more witnesses live in the same direction, traveling fees shall be charged 
only for the most distant; for serving an attachment on property, or levy- 
ing an execution, or executing an order for arrest, or for the detention or 
delivery of personal property, five dollars; advertising property for sale on 
execution, or under any judgment or order of sale, two dollars; for mak- 
ing the money upon the execution, for the first five thousand dollars, five ` 
per cent.; for all above five thousand dollars, three per cent. The fees 
herein ' allowed for the levy of an execution, and for advertising, and for 
making or collecting the money on an execution, shall be collected from 
the defendants, by virtue of such execution, in the same manner as the 
sum therein directed to be made; for drawing and executing a deed, pur- 
suant to a sale of real estate, four dollars, to be paid by.the grantee, who 
shall also pay two dollars for the acknowledgment of the deed; serving a 
writ of- possession or restitution, putting any person entitled into posses- 
sion of -premises and removing the occupants, five dollars; and the same 
compensation for mileage as herein allowed”for other writs; summoning a 
jury in any case, five dollars; attending on same, two dollars; bringing up 
a prisoner on habeas corpus to testify or answer in any court, or for exam- 
ination as to the cause of his arrest and detention, three dollars; and for 
traveling each mile from the jail, thirty cents; attending before any officer 
with a prisoner, for the purpose of having him surrendered in exoneration 
of his bail, or attending to receive a prisoner so surrendered, who was not 
committed at the time, and receiving such prisoner into custody, in either 
case, three dollars; for.serving attachment upon any ship, boat or vessel, in 
proceedings to enforce any lien thereon created by law, five dollars, with’ 
such further compensation for his trouble and expense in taking possession 
of and preserving the same as the officer issuing the warrant shall certify 
to be reasonable; for selling any ship, boat or vessel, or tackle, apparel and 
furniture thereof, so attached, aud for advertising such sale, the same fees 
as for sales on execution; for any services which may be rendered by a con- 
stable, the same fees which are allowed by law for such services to a con- 
stable; for attending, in person or by deputy, the supreme court, for each 
day, five dollars; to be allowed by the board of auditors, on the certificate 
of the clerk, and paid out of the Territorial treasury. f 
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Fees of Coroners, 
ay 


(3301) Sze. 10. For summoning a jury, ‘five’ dollars; ; swearing a jury, 
fifty cents; for issuing a subpoena to each witness, twenty-five cents; for 
administering oath to witnesses, twenty-five cents; for certifying an oath, 
twenty-five cents; for filing papers, twenty-five cents; taking charge of jury 
while deliberating, two dollars; for receiving,.recording and filing verdict 
of jury, one dollar; for recording proceedings, certified copy thereof. and 
recording testimony, for each folio, twenty cents; making certificate of 
death, one dollar; issuing order of arrest, one dollar; for attendance on and 
burial of a corpse, five dollars; for mileage ‘actually and necessarily trav- 
eled in the performance of his official duty, for each mile traveled thirty 
cents; for all services rendered when acting as sheriff, the same fees which 
are allowed to sheriffs for similar services. * 


Fees to Constables. 


(3302) Sec. 11. For serving a citation, summons or other process by 
which a suit shall be commenced, one dollar; on alt sums made on execu- 
tion, to be charged against the defendant in the execution, five per cent. 
For all other services, the same fees as are allowed- to sheriffs for similar 
services. s 


Fees to Justices of the Peace. 


(3303) Sxo. 12. For filing every paper required to be filed, twenty-five 
cents; for issuing a citation, summons or other process by which a suit 
shall be commenced, fifty cents; for entering a case upon his docket, fifty 
cents; for a subpoena, to each witness, twenty-five cents; administering 
oath to witness, ‘twenty-five cefits; for taking and certifying an oath, fifty ` 
cents; for issuing a writ of attachment, one dollar; entering any order or 
judgment in a case, for each folio, fifty cents; for taking and: approving 
any bond directed by law to be taken or approved by him, one dollar; 
swearing a jury, fifty cents; taking depositions, per folio, twenty cents; for 
certified copy of judgment or of any order or paper on file in his office, 
forty cents; entering satisfaction of a judgment, fifty cents; entering ami- 
cable suit without process, one dollar; transcript of judgment, fifty cents; 
issuing commission to take testimony, one dollar; issuing a supersedeas to 
an execution, fifty cents; making up transcript and returning papers on 
appeal, two dollars; issuing a search warrant, one dollar; issuing an execu- 
tion, fifty cents; for celebrating a marriage and. returning : a certificate 
thereof to the recorder, three dollars. 


Fees of Witnesses. 


(3304) Suc. 18. Attending to any suit or proceeding, for each day, two 
dollars; for traveling, at the rate of thirty cents per mile in coming to the 
Place of attendance, to be estimated from the residence of witness; but 

*Ag amended by act of 1877. : s 
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this section shall not be construed as allowing any fees to witnesses in crim- 
inal actions. No person shall be obliged to attend as a witness in a civil 
action tried without the county in which he resides, nor within the county, 
unless his fees for attendance have been tendered to him, or he shall not 
have demanded the same. __ 


. Fees of Jurors. 


(3305) Suc. 14. For the trial of each cause, one dollar; which shall be 
paid by the party in whose favor the verdict is rendered before the same 
shall be entered. No fees shall be allowed to jurors in criminal actions. 

(3306) Src. 15. If, in any trial before any court, the jury be from any 
cause discharged without finding verdict, the fees of the jurors shall be paid 
by the plaintiff; but may be recovered back as costs if he afterward obtain 
judgment; until they are paid, no further proceedings shall allowed in the 
action. ` 


N 


Miscellaneous Provisions. 


(3307) Sec. 16. Every officer whose fees are herein ascertained shall pub- 
lish and set up in his office a fair table of his fees, according to this chap- 
ter, within six months after the passage thereof, in some conspicuous place 
for the inspection of all persons who have business in his office, upon pain 
of forfeiting for each day a sum not exceeding twenty dollars, which may 
be recovered by any person by action before any justice of the peace of the 
same county. 

(3308) Szc. 17. The fees allowed by this chapter shall be payable at the 
time the service is rendered; and any officer, where it is not otherwise ex- 
pressly provided by law, may refuse to perform any service in any suit or 
proceeding in which there are any fees due”(criminal proceedings excepted) 
from the persons applying until such fees are paid. 

(3309) Src. 18. When by law any publication is required to be made by 
any officer of any writ, process, notice, order or other paper, the costs of 
such publication shall be first tendered by the party for whom such process 
or order was granted, before the officer shall be compelled to make publica- 
tion thereof. 

(3310) Suc. 19. If any clerk, sheriff, justice of the peace, or constable, 
shall not have received any fees which may be due him for services rendered 
in any suit or proceeding, he may have execution thereof in his own name 
against the party from whom they are due, to be issued from the court in 
which the action is pending. 

(3311) Sec. 20. The secretary of the Territory, treasurer, and attorney- 
general, shall be authorized to require searches in the respective offices of 
each other, and in the offices of the clerk of the supreme court, of the sey- 
eral district courts, of the board of county commissioners, or county re- 
corders, for any papers, records or documents necessary to the discharge of 
the duties of their respective offices, and to require copies thereof, and. ex- 
tracts therefrom, without the payment of any fee or charge whatever. 
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(8312) Suc. 21. The term ‘‘folio,” when used as a measure for comput- 
ing fees or compensation, shall be construed to mean one hundred words, 
counting every figure necessarily used as a word; arid any portion of a folio, 
when in the whole draft or paper there shall not be a complete folio, and 
when there shall be any excess over the last folio, shall be compete: as a 
folio. 

(3313) Sec. 22. No attorney or counselor at law in any cause shall be 
allowed any fee for attending as a witness in such cause. 

(3314) Szo. 23. .Every officer upon receiving any fees for any official duty 
or service shall, if required by the person paying the same, make out in 
writing and deliver to such person particular account of such fees, specify- 
ing for what they respectively accrued—and shall receipt the same; and if 
he refuse or neglect to do so, he shall be liable to the party paying the same 
for three times the amount paid. 

(3315) See. 24. No fee shall be charged by any officer for administering 
the oath of office. . 

(3316) SEC. 25. When a fee is allowed to one officer, the same fee shall 
be allowed to the other officers for the performance of the same services, 
when such officers are by law authorized to Perrone such services, and the ' 
compensation is not specially fixed. 

(8317) Src. 26. The attorney-general, or any public prosecutor, is 
authorized to cause subpoenas to be issued and compel the attendance of 
witnesses on behalf of the Territory, without paying or tendering fees in 
advance; and any witness failing or neglecting to attend, after being served 
with a subpoena, may be-proceeded against, and shall be liable in the same 
manner as provided by law in einer cases, when fees have been tendered or 
paid. 

(3318) Src. 27. The clerk of any boar at whieh any witness shall isto l 
attended on behalf of the Territory in a civil action, shall give to such wit- 
ness a certificate of travel and attendance, which shall entitle him to re- 
ceive the same from the county treasurer. 

(3319) Sec. 28. The provisions of the two preceding sections cf this 
chapter shall extend to all actions and proceedings brought in the name of 
the attorney-general, or any person or persons for the benefit of the Terri- 
tory. 

(3320) Sec. 29. For all services required by.law to be performed by any 
clerk, sheriff or coroner, for which no compensation is provided by this 
chapter or other law, such fees shall be allowed as shall from time to time 
be established by the supreme or district court by general rules, correspond- 
ing as hearly as may be to the rates herein specified. 


An Act fixing the Fees of all Public Officers in Currency, and Providing for the Punishment of Violation 
thereof, 


[Approved December 28, 1865.] 
(3321) Section 1. That all fees of town, district, county and Territorial 


officers, of the Territory of Arizona, shall be collected and paid in currency, - 
treasury or legal tender notes, of the United States. 
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(8322) Sec. 2. That any officer aforesaid, demanding or exacting his fees 
in coin, or gold or silver, shall be deemed guilty of a misdemeanor, and 
upon. conviction thereof shall be punished by imprisonment in the county 
jail not exceeding thirty days, or by fine not exceeding five hundred dollars, 
or by both such fine and imprisonment, in the discretion of the court. And, 
upon such conviction, his office shall be declared to be vacant, and it shall 
be the duty of the governor of said Territory, thereupon, to fill such va- 
cancy by appointment. 

Sec, 3. This act shall take effect and be in force from and after its pas- 
sage. ` l 

An Act supplementary to Section Nine, Chapter Fifty-seven, Howell Code “ Of Fees of Officers.” 

[Approved November 2, 1866.] 


(3323) Section 1. The sheriffs of each of the several counties in this 
Territory shall, in addition to the fees allowed by section nine of chapter 
fifty-seven of the Howell Code, entitled “Of Fees of Officers,” receive the 
sum of twenty cents a head for taking the census or enumeration required 
by law to be taken. 

Sec. 2. This act to take effect and be in force from and after its passage. 


| 
i 


An Act regulating the Fees of Jurors. 
| ` ` [Approved December 11, 1868.] 

(8324) Section 1. That jurors shall receive for their services in civil 
cases, to be paid by the party in whose favor verdict may be rendered, and 
before the same shall be entered, but said jurors’ fees may be recovered as 
costs from the party losing the case, in justices’ courts, two dollars per day, 
or per case where the case continues for no more than one day; in county 
courts or district courts, three dollars per day or per case; provided, that in 
the district and county courts the clerks shall keep an accurate account of 
all money received for trials by each juror during the term, and, if the 
amount so received by such juror shall not amount to three dollars per day, 
the clerk shall deliver to such juror a certificate of the time for which the 
juror is still entitled to receive pay, which shall be paid out of the county 
treasury as other county dues. If in any trial in civil cases, before any court 
the juror be for any case discharged without finding a verdict, the fees of 
the juror or jury shall be paid by the plaintiff, but may be recovered as 
other costs in the case, if judgment be afterward rendered in favor of the 
. plaintiff. Until said costs shall be paid no further proceeding shal] be had 
or allowed in the action. ` 

(3325) Src. 2. No person shall be allowed fees for sitting or serving upon 
a coroner’s jury. 

(8326) Src. 3. All acts and parts of acts in conflict with this act are ad 
by repealed. 

Szo. 4. This act shall take effect and be in force from and after its pas- 
sage. 


~~ 


CHAP. 57] FEES OF OFFICERS. 553 


An Act amendatory of Chapter Fifty-seven, Howell Code “ Of the Fees of Officers.” 
[Approved December 15, 1868.] 


(3327 ) SECTION 1. That section nine of chapter fifty-seven, Howell Code, 
be so amended as to read: For serving a summons or other process by which 
an action or proceeding is commenced on each defendant, two dollars; for 
traveling in making such service, per mile, thirty cents for every mile ac- 
tually traveled, to be computed in all cases from the court-house of the 
county, and in all criminal cases twenty cents per mile for each mile actual- 
ly traveled, to be computed as in this section provided. 

(8328) Sec. 2. All other fees as provided by section nine shall be the 
same as provided by said- section. 

(8329) Sxc. 3. All acts and parts of acts in conflict with this aet are here- 
by repealed. 

Src. 4. That this act shall take effect and be in force from and after its 
passage. 


An Act fixing the Fees of the Clerk of the District Court for Pee, Citizens. 
[Approved January 25, 1875.) 


Be it enacted by the Legislative Assembly of the Territory of Wands 


(3330) SECTION 1. The clerk of. the district court shall be entitled for 
making out naturalization papers, including all the necessary oaths, ‘affir- 
mations and certificates for the first papers, two dollars; for making 
out naturalization papers, including all necessary oaths, affirmations and 
certificates for the final. papers, five dollars. 

Src. 2. This act shall take -effect and be in ee from and after its par 
sage. . 

p An Act to prescribe the Fees of Justices of the Peace in certain cases. 

[Approved February 9, 1875.] 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(8331) Section 1. Justices’ fees in the trial of criminal cases of which 
justices of the peace have jurisdiction, shall be as follows, to-wit: For filing 
the complaint: or deposition upon which a warrant of arrest is asked, 
twenty-five cents; for i issuing a warrant of arrest thereon, two dollars; for 
an order for a jury, when a jury trial is demanded, one dollar; for swearing 
jury, fifty cents; for all proceedings on the trial, including the swearing of 
Witnesses and the entry of judgment, ‘three dollars; for all proceedings, in- 
cluding the filing of the complaint, issuing the warrant of arrest, and the 
entry of judgment upon a plea of guilty, five dollars. 

(3332) Sc. 2. All fees allowed justices of the peace shall be taxed as 
costs against the defendant in case of conviction, and may be collected by 
execution as in civil cases, and when such fees cannot be collected from the 
defendant, shall be a legal charge against the county, which shall be 


audited by the board of supervisors of the proper county, as other claims 
are audited and paid. 
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(8383) Szc. 3. Upon an acquittal of a defendant or the dismissal of the 
prosecution, the justice may, if he find certified in his docket that the pro- 
secution was malicious or without probable cause, enter an order taxing 
the costs against the prosecution or complainant, and may issue an execution 
therefor; provided, that this act is not intended to apply to proceedings 
had before a justice of the peace when acting as a magistrate in prelimi- 
nary examinations. l 

Sec. 4. This act shall take effect and be in force from and after its 
passage. 


| 


| 
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j CHAPTER LVIII, 


Of Offices and Officers. 


l 


(3334) Section 1. There shall be one-Territorial treasurer, one attorney- 
general for the Territory, and one superintendent of public instruction, 
whose several duties shall be prescribed by law, and their compensation 
fixed by the legislature. 

(38335) SEC. 2. The Territorial treasurer and attorney-general shall be 

nominated by the governor and appointed by and with the advice and con- 
sent of the legislative council, and shall each hold his office for the term of 
two years. i ; 
(3336) Suc. 3. That, at any time after the first day of January, one 
thousand eight hundred and sixty-six, the governor of this Territory shall 
be and he hereby is authorized to appoint, if he believes the public interest 
requires it, a superintendent of public instruction, whose duties and com- 
pensation shall be prescribed by law. 

(3337) Sec. 4. In each county there shall be elected, at the general elec- 
tion next to be holden, and at each general election every two years there- 
after, one county treasurer, one sheriff, one county recorder and one coro- 
ner, who shall severally hold their offices for the term of two years, and 
shall give such security, discharge such duties and receive such compensa- 
tion as shall be fixed by law. 

(3338) Suc. 5. There shall be appointed for each county by the gover- 
nor, by and with the advice and consent of the legislative council, one 
judge of probate, who shall hold his office for four years, and receive such 
annual salary or fee as the legislature shall fix by law. His jurisdiction 
and duties shall be prescribed by law. 

(3339) Sec. 6. The term of all officers shall expire on the last day of 
November in the year in which such office terminates, and all officers 
elected or appointed for a full term shall commence their duties on the first 
day of December next after the terms of their predecessors shall have ex- 
pired; and all officers elected or appointed to fill any vacancy shall hold 
such office only until the expiration of the regular term which the person 
whose vacancy is so filled would have held the same. 
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(3340) SEC. 7. All officers elected-or appointed (escapi members of- the 
legislature) for a full term shall take and file the oath of office, and give 
the bonds required. by law, before entering on the duties of their office, and 
may take such oath and give such bonds at any time within twenty days 
before the commencement of their term of office respectively; all persons 
appointed to fill a vacancy shall take such oath and give such bonds within 
ten days after receiving notice of their appointment. 

(3341) Sec. 8. Nothing in this chapter contained shall be construed to 
affect the provisions of section two of chapter sixty-one of this code, entitled 
« Of Miscellaneous Provisions,” so far as regards officers already appointed 
or to be appointed under the provisions of said section two. 


An Act respecting the Reports or Returns of Officers. 
[Approved November 5, 1866.) 


(3342) SECTION 1. That all officers of this Territory required by law to 
make out and send- annual reports or returns to the governor, secretary, 
treasurer or auditor of the Territory, shall make out, sign and transmit the 
same to the proper officer thirty days next preceding the day of the conven- 
ing of the legislature. 

(3343) Sc. 2. All acts or parts of acts inconsistent with the provisions 
of this act are hereby repealed. 

Src. 3. This act to take effect and be in force from and after its passage. 


s er 


CHAPTER LIX. 
Of the Prohibition of Gambling. 


(3344) SECTION 1. There shall be assessed and collected, in the manner 
prescribed by law in the case of other: licenses, a license tax of twenty-five 
dollars per month, to be collected monthly on each gaming table or appa- 
ratus of any kind whatever, such as faro, monte, pass faro, pass monte, 
rondeau, roulette, twenty-one, dice, red and black, or rouge et noir, lans- 
quenette, or any other banking game of whatever name, which license shall 
be issued in the manner provided by law in the case of other licenses. - 

(3345) Suc. 2, That if any proprietor, superintendent, clerk, agent or 
servant of any house or place where spirituous or malt liquors are sold shall 
permit any unlicensed games to be played either with cards, dice, or with 
any device or substitute for the same, he shall be deemed guilty of a misde- 
meanor, and on conviction thereof shall be fined in any sum not less than 
fifty nor more than three hundred dollars, and ‘be imprisoned in the county 
jail until the same is paid; provided, such imprisonment shall not exceed 
ninety days. 

(3346) Suc. 3. If any umeai person shall keep a gambling table or 
apparatus of any kind whatever, such as faro, monte, pass faro, pass monte, 
twenty-one, or any other banking game or device, or substitute for the 
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same, by whatever name known, on conviction thereof he shall be fined im 
any sum not less than twenty-five nor more than onp hundred and fifty 
dollars, with costs of prosecution. 
(3347) Src. 4. That any person playing or betting at any such unlicensed 
table, or on any of the unlicensed games mentioned in the preceding sec- 
tion, upon conviction thereof shall be fined in any sum not less than ten 
nor more than fifty dollars, and under the provisions of the preceding sec- 
tion of this chapter it shall be sufficient proof that the accused did commit 
one or more of the acts therein mentioned, without being necessary to prove - 
that money or any thing of value was lost or won by any person. . 

(8348) Sze. 5. If any person shall play with any minor under the age of 
twenty-one years at any of the games mentioned in the preceding sections 
of this chapter, or permit such minor to play upon or with any gaming 
implements he may have in his possession or under his control, he shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, shall be fined 
in any sum not exceeding three hundred dollars, and imprisonment in 
the county jail not exceeding three months; and if any person, by any 
such gaming or device, shall win and receive from any such minor 
any money or any thing of value, the attorney-general, on being in- 
formed thereof, shall immediately prosecute such person in the name of the 
Territory for the amount of such money, or the value of such thing, with 
all costs of suit, and the execution issued upon any such judgment shall au- 
thorize the imprisonment of the defendant for the period of ninety days in 
the county jail in case such judgment be not paid. 

, (8349) Sec. 6. If any public officer shall be convicted under the provi- 
sions of the second or fourth sections of this chapter, in addition to the 
penalty by said sections imposed, the court shall declare his office vacant, 
and the same shall be immediately filled agreeably to the provisions of law. 
, (3350) Sec. 7. All moneys collected under the provisions of this chapter 
_ shall be immediately paid to the treasurer of the proper county. 
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CHAPTER LX. ` 
Of Estray Animals. ` 


(3351) Section 1. Any citizen, resident householder, in any county in 
this Territory, on finding an estray horse, mare, mule, jack or jenny, or 
neat cattle, upon his farm or premises, or on the public lands, who shall 
desire to take up the same, shall, at any time within sixty days from the 
finding of the same, go to the justice of the peace residing nearest to the 
neighborhood in which the animals were found, and make oath that he has 
made diligent inquiry throughout his neighborhood to ascertain the owner- 
ship of such estrays, and that he has also put up, ten days previously, a 
written notice in one or more of the most public places in his county, 
setting forth all the information in his possession concerning the said ani- 
mals, and embracing a ‘description of the marks and brands thereof, and he ` 
shall also, at the same time, make oath that the marks and brands of said 
animals have not been altered since they came into his possession, and that 
the owner or owners are unknown to him. . 

(3352) Sec. 2. At the time the taker-up appears before the justice as 
aforesaid, the justice shall appoint two disinterested appraisers, who are 
resident householders of the county, to appraise and describe such animal 
or animals. i l 

(8353) Sec. 3. The appraisers so appointed shall, as soon as practicable, 
make out a detailed description of such animals, stating the marks, brands, ` 
color, supposed age, and value of each animal, which statement shall be 
signed by the appraisers and sworn to before the justice appointing them. 

(3354) Src. 4. It shall be the duty of said justice immediately to record, 
in a book to be kept by him for that purpose, a statement of the taking up 
as aforesaid, with the description.and appraisemefht, as sworn to by the 
appraisers. * 

(3355) Sec. 5. The justice shall, within twenty days, if the estrays have 
not been previously claimed and proven by the owner, make out and trans- 
mit a certified copy of .the entry in his estray book, as aforesaid, to the 
county recorder, which shall immediately be by him recorded in a book to 
be kept for that purpose. Said record, and also the justice’s book, 
shall at all proper times be open for inspection by any person, without 
charge or fee. l : 

(3356) SEC. 6. If the owner of any estray animal, posted as aforesaid, 
shall, within six months from the time the same was posted, appear and 
prove his right thereto befére the justice of the peace, the justice shall make 
an order that he have restitution of the animals so proven, upon his paying 
the costs as hereinafter provided (in section 15). 

(3357) Suc. 7. If the owner of any lost or stray animal shall not: appear 
and prove his property therein within six months after the same is posted, 
he shall forfeit his right thereto, and the property in such animal shall be 
vested in the taker-up, upon® his paying into the county treasury the 
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one-half of the appraised value thereof, as fixed by the appraisers as afore- 
said. 

(3358) SEO. | 8. No person taking up an animal under this chapter shall 
sell or dispose of the same in any manner, or remove the same from the 
county in which it was posted, until after the expiration of six months from 
the posting, and until the payment of the one-half appraised value into the 
county treasury, and any person so offending shall be deemed guilty of lar- 

ceny, and punished accordingly. i 
= (8359) Sec. 9. If, at the expiration of six months from the taking up of 
any estray under this chapter, the justice before whom the case was posted, 
or his successor in office, has good reason to believe that the taker-up has 
the property and has not paid into the county treasurer the one-half 
appraised value as herein required, it is made. the special duty of said jus- 
tice to issue a notice to the delinquent, requesting him to appear before the 
justice on a day specified, and show cause, if any he can, why judgment 
should not be entered against him in favor of the county for the sum. Such 
- notice may be delivered to the sheriff or any constable of the proper town- 
ship or county, and by him served on the party. If no sufficient cause be 
shown, the justice shall enter judgment against the delinquent for the 
amount due the county, which judgment shall be a lien upon all the 
property, real and personal, belonging to the delinquent from the time the 
same is entered. 

(3360) Szo. 10. It shall be the uty of every justice of the peace before 
whom statements shall be made concerning estrays, as in section first of this 
= chapter, immediately after the receipt of the statement to cause to be-pub- 
lished in the newspaper printed in this Territory nearest to his office, three 
weekly insertions of said statement and description of marks and brands of 
such estray. | 

(3361) Sec. 11. The*owner of any estray animal which has been taken up 
shall not be permitted to take, lead or drive the same from the premises or 
possession of ‘the person legally possessed thereof, until proven and the 
charges paid, and any person knowingly or willfully violating the provis- 
ions of this section shall be subject to all the penalties that he would 
be subject to' under the statute law, provided he had no claim to such 
animal. | 

(3362) SEC. 12. ‘Tt any estray animal die or escape from the possession 
of the taker-up, before the expiration of six months from the taking up, he 
shall not be held liable in any manner on account of such animal, provided 
the death be not caused by maltreatment, or the escape be not caused by 
neglect on the part of the taker-up. 


(3363) Sze. 13. All money paid into the county treasury in accordance 
with section seven of this chapter shall be kept in separate account by the 
treasurer, and safely held in trust for the space of three months after it is 
-so paid in; to be paid over to the true owner of the estray, upon such owner 
producing to the treasurer the certificate of the proper justice that said 
owner had made satisfactory proof of ownership within the time prescribed 
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in section seven of this chapter, the treasurer retaining five per cent. of said 
money as his percentage. 

(3364) Src. 14: All moneys paid into the county treasury under the pxo- 
visions of this chapter, if not legally withdrawn as provided in section nine, 
shall become a part and belong to the county school fund, and be drawn 
_ from the county treasury on the warrant of the proper officer, and shall be 
exclusively appropriated to the county school fund, and for no other pur- 
pose. 

(3365) Sc. 15. In all cases where any services are performed by any 
officer or officers under this chapter, their fees shall be allowed as follows: 
To the justice, for all services connected with the posting of. the’ animal or 
animals, which shall include the transcript to the recorder, all expenses he 
may incur in printing, two dollars and fifty cents. To the county recorder, 
for recording transcript and all other services, two dollars and fifty cents. 
The expense for printing and said fees shall be paid by the taker-up. Said 
taker-up shall be allowed five dollars for taking up such animal or animals 
taken up at the time, and two dollars per head per month for the keeping 
of the same, provided the same be of cattle or of the horse kind, and 
‘twenty-five cents provided the same be sheep, goats or hogs. 


Au Act concerning lawful Fences and Animals trespassing on premises lawfully inclosed in the counties 
of Mohave and Yuma. . 


[Approved February 4, 1875.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3366) S£crron 1. Every inclosure shall be deemed a lawful fence 
which is four and one-half feet high, if made of.stone; and which is five 
feet high if made of rails, plank, or poles. If made upon the embankment 
of a ditch, a lawful fence shall be not less than four feet high from the 
bottom of the ditch, and the ditch. shall be at least two and one-half feet 
wide at the top, and the fence shall be at least two feet: high from the top 
_ of the embankment of the ditch. Said fence in all cases to be substantial 
and reasonably strong, and made so close that horses, mules, or horned 
cattle cannot get their heads through it. A lawful fence of hedge, or brush 
shall be at least five feet high, and sufficiently close to turn stock. 

(3367) So. 2. Any fence, which by reliable evidence shall be declared 
- strong and substantial, and as well calculated to protect inclosures, as either 
of those described in section one of this act, shall be deemed a lawful fence. 

(3368) SEC. 3. If any horses, mules, jacks, jennies, hogs, sheep, goats, 
or any neat cattle, shall break into any grounds, inclosed by a lawful fence, 
the owner or manager of such animals shall be liable to the owner, occupier 
` or manager ,of said inclosed premises for all damages sustained by such 
trespass, and if the trespass be repeated by the neglect of the owner of such 
animal or animals, such owner or manager of said stock shall for the said 
second offense be subject to double the damages sustained by the owners or 
managers of said premises, together with costs of suit. 
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(3369) SC. 4. If the owner, occupier or manager of any grounds or 
crops injured by any animal, or animals breaking into, or entering on 
grounds inclọsed, or not inclosed by a lawful fence, shall kill, maim or 

materially hurt, or injure any animal so breaking into, or entering on, said 
grounds, he shall be liable to the owner for double the actual damages sus- 
tained, and also for all costs incurred in a suit for such damages. 

(3370) SEC. 5. When a fence has been erected by any person on the line 
of his land and the person owning the land adjoining thereto shall make an 
inclosure on the opposite side of such fence, so that such fence shall serve to 
inclose his land also, he shall pay the owner of the fence erected one half 
the value of SO much of said fence as serves as a partition fence. When 
two or more persons own land adjoining which is inclosed by one fence, 
and either desir es that a partition fence shall be made between their 
lands, such per sons shall notify in writing the party or parties in interest, 
and each shall build his proportion of such partition fence, and on failure 
so to do within three months after such notice, such person giving such no- 
tice may build such partition fence, and collect from such other party, or 
parties in default, by law, a just proportion of the cost of such partition 
fence, together with costs of suit. Partition fences dividing lands inclosed 
on both sides, shall be kept in repair by all the parties in interest. If either 
` party fails, or neglects, to repair fences after five days’ notice from the other 
party, the party giving the notice may repair the same and collect by law a 
due proportion of the expense of such repairs, together with costs of suit. 
Any party, having built or paid for a portion of a partition fence, shall 
have the right to remove or sell the same, when such fence shall cease to be 
a partition fence by a removal of the outside inclosure. 

(3371) Src. 6. In all cases of claims for the value of partition fences, or 
for repairs thereon, a lien shall attach on the land, and notice of such lien 
shall be filed in the county recorder’s office as provided by law for me- 
chanic’s liens; and such claim shall draw interest from the time of such fil- 
ing at the rate of fifteen per cent per annum. 

(3372) SEa. 7. Hogs shall not be deemed and considered free commoners, 
and the owner or owners of any hog or swine that shall trespass upon the 
lands, or premises of any person, shall be liable to such person for any 
damages sustained by such trespass; ‘and if such tr espass be repeated by the 
neglect of the owner or owners of such hogs, or swine, he or they shall for 
the second offense be subject to double the damages sustained by the owner 
of said premises, together with costs of suit. 

(3373) Sec. 8. This act shall apply to, and be of effect in the counties of 
Mohave and’ Yuma only, and shall take effect, and be in force on and 
after the fir ‘st day of January, A. D., 1876. 

(3374) SEG. 9. All acts and parik of acts in conflict with the provisions 
of this act are hereby repealed. 
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- An Act regulating the Herding of Sheep. 


; [Approved February 12, 1875.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona. 


*(8375) Section 1. It shall not be lawful for the owner or person having 
charge of sheep to graze or herd the same upon the public lands of the 
United States within the distance of three miles from the exterior limits of _ 
any village, town or city in this Territory. Provided, that any person en-`` 
gaged in slaughtering such sheep for market in said village, town or city, 
shall be at liberty so to graze or herd ‘within said limits not exceeding fifty 
head. i 

(3376) Sec. 2. It shall not be lawful for the owner or person having 
_charge of any sheep to graze or herd the same upon the public lands of the 
United States within this Territory, to the material injury or inconvenience 
of any actual settler, except as herein. provided. 

(3377) Sxo. 3. Actual settlers upon contiguous or adjoining lands may 
graze or herd sheep upon the public lands of the United States, subject to 
the following conditions and provisions, and not otherwise: 

If the possessions or claims of such settlers so lie that one is wholly more 
northward than the other, neither of such persons shall graze or herd sheep 
nearer to the possession or claim of the other than a line running east and 
west at equal distance between such possessions or claims for a distance of 
two miles either way on such line from said claims. If such possessions or 
claims so lie that a line running east and-west would pass through both, 
such line or boundary shall run north and south at equal distance between 
said possessions or claims, and’ neither shall herd-or graze sheep nearer to 
the possession or claim of the other than such line, and for a distance of 
two miles either way on such line from said claim. 

(3378) Suc. 4., A violation of the provisions of this act is hereby de- 
clared to be a misdemeanor, and any|person convicted thereof shall be pun- 
ished for the first offense by a fine of not less than twenty-five nor more 
than fifty dollars, and upon conviction for each subsequent offense upon 
the same possession or claim, be punished by a fine of not less than fifty 
nor more than one hundred dollars. 

(3379) Sc. 5. All fines collected under the provisions of this act shall 
be paid to the county treasurer of the proper county, and placed to the 
credit of the county school fund. ` 

(3380) Src. 6. Nothing in this act contained shall be construed to pre- 
vent persons holding contiguous or adjoining possessions or claims from 
making other and different lines or boundaries, by agreement governing 
the herding and grazing of sheep. 

(3381) Szo. 7. To exempt the counties of Pima, Pinal, Maricopa and 
Yuma from this act. ; 

Src. 8. This act shall take effect and be in force from and after its 

passage. 
36 
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An Act in relation to Dogs. 
[Approved February 7, 1877.] 
Be at enacted. by the Legislative Assembly of the Territory of Arizona: 


(3382) Srarron 1. If-any dog shall kill or injure any sheep, the owner 
or harborer of such dog shall be liable for all damages that may be sus- 
tained thereby, to be recovered by the party owning any sheep so injured, 
before any court having competent jurisdiction. 

(3383) Suc. 2. It shall be lawful for any person, at any time, to kill any 
dog which may be found running, worrying, or injuring sheep. 

(3384) SEC. 3. The provisions of the two preceding sections shall not be 
construed as applying to any dog remaining upon an enclosure or premises 
of its owner. | 

SEC. 4. This act shall take effect and be in force from and after its 
passage. ; 

An Act concerning Lawful Fences and Animals trespassing on premises lawfully enclosed in the County 
i | of Yavapai, Territory of Arizona. 
| [Approved February 8, 1877.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3385) SECTION 1. That all fields and enclosures shall be enclosed with 
a fence sufficiently close, composed of posts and rails, posts and. palings, 
posts and planks, palisades or rails alone, laid up in the manner communly 
called a worm fence, or turf with a ditch on either side, or wall of rock or 
_ stone four and one-half feet high, or if posts and lumber or pickets, five 
feet high. If made of rails or poles—worm fence—five and a half feet 
high. If made upon the embankment of a ditch, a lawful fence shall not 
be less than five feet high from the bottom of the ditch, and the ditch shall 
be at least two and a half feet wide at the top, and the fence shall be at 
least two feet, high from the top of the embankment of the ditch. Said 
fence in all cases to be substantial and reasonably strong, and made so 
close that horses, mules, or horned cattle cannot get their heads through it. 
A lawful fence of hedge or brush shall be at least five feet high, and suff- 
ciently close tio turn stock. 

(3386) SEC, 2. In all cases the sufficiency of the worm shall be deter- 
mined by the persons who may be summoned to view said fence. z 

(3387) Src, 3. If any horses, mules, jacks, jennies, hogs, sheep, goats, 
or any neat cattle, shall break into any grounds inclosed by a lawful fence, 
the owner or manager of such animals shall be liable to the owner, occupier 
or manager af said inclosed premises for all damages sustained by such 
trespass, and if the trespass be repeated by the neglect of the owner of such 
animal or animals, such owner or manager of said stock shall for the 
second. offence be subject to double the damages sustained by the owners or 
managers of said premises, together with costs of suit. For the third 
offense from any of the animals aforesaid, breaking into such inclosure, the 
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party injured may take up such animals and keep the same at the expense 
of the owner. All animals so taken and kept in accordance with the provi- 
sions of this section, shall be held as sureties for the expense of keeping; 
provided, the owner may at any time pay charges and take such animal or 
animals away. 

(3388) Sec. 4. Upon the complaint of the party injured, to any justice 
of the peace of the county, such justice shall issue his order without delay 
to three disinterested householders of the neighborhood, nowise related to 
the parties, reciting the complaint, and requiring them to view the fence 
where the trespass is complained of and take a memorandum of the same, . 
and the testimony in such case shall be good evidence on the trial touching 
the lawfulness of the fence. l 

(3389) Sec. 5. If the owner, occupier or manager of any grounds or . 
crops injured by any animal, or animals breaking into, or entering on 
grounds inclosed, or not inclosed by a lawful fence, shall kill, maim, or ma- ` 
terially hurt or injure any animal sọ breaking into, or entering on, said 
grounds, he shall be liable to the owner for double the actual damages`sus- 
tained, and also for al) costs incurred in a suit for such damages. 

(3390) Sec. 6. When a fence has been erected by any person on the line 
of his land and the person owning the land adjoining thereto ‘shall make: 
an inclosure on the opposite side of such fence, so that such fence shall 
serve to inclose his land also, he shall pay the owner of the fence erected 
one-half the value of so much of said fence as serves as a partition fence. 
When two or more persons own land adjoining which is inclosed by one 
fence, and either desires that a partition fence shall be made between their 
lands, such persons shall notify in writing the party or parties in interest, 
and each.shall build his proportion of such partition fence, and on failure 
so to do within three months after such notice, such*person giving such . 
notice may build such partition fence, and collect from such other party, 
or parties in default, by law, a just proportion of the cost of such parti- 
tion fence, together with costs of suit. Partition fences dividing lands in- 
closed on both sides shall be kept in repair by all the parties in interest. 
If either party fails, or neglects, to repair fences after five days’ notice 
from the other party; the party giving the notice may repair the same and 
collect by law a due proportion of the expense of such repairs, together 
with costs of suit. Any party having built, or paid for a portion of a par- 
tition fence, shall have the right te remove, or sell the same, when such 
fence shall cease to be a partition fence by a removal of the outside in- 
closure. _ | 

(3391) Sec. 7. In all cases of claims for the value of partition fences, or 
for repairs thereon, a.lien shall attach on the land, and notice of such lien 
shall be filed in the county recorder’s office, as provided by law for mechan- 
ics’ liens; and such claim shall draw interest from the time of such filing at 
the rate of fifteen per cent. per annum. 

(3392) Sxc. 8. Hogs shall not be deemed and considered free commoners, 
and the owner or owners of any hog or swine that shall trespass upon the 
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lands, or premises of any person, shall be liable to-such person for any ` 
damages sustained by such trespass; and if such trespass be repeated by the 
neglect of the owner or owners of such hogs or swine, he or they shall for 
the second offense be subject to double the damages sustained by the owner 
of said premises, together with costs of suit. 

(3393) Sec, 9. This act shall apply to, and be of effect in the ane of 
Yavapai only, and. shall take effect and be in force on and after the first 
day of November, A. D. 1877. 

(3394) Sec. 10. All acts and parts of acts in conflict with the provi- 
sions of this aot are-~hereby repealed. 


An Act concerning Lawful Fences and Animals trespassing on premises lawfully inclosed in the County 


of Pima, Territory of Arizona. 


| [Approved February 8, 1877.] 
Be it enacted by the-Legislative Assembly of the Territory of Arizona: 


(3395) Szcrrion 1. All cultivated tracts of land in the county of Pima, 
Arizona Territory, claimed or occupied by any person shall be inclosed by a 
lawful fence. | 

(3396) SEC, 2. Every inclosure shall be deemed a lawful fence which 
shall be four and one-half feet high, if made of stone or plank, and which 
is five and one-half feet high if made of rails or poles, said fence in all 
cases to be substantial and reasonably strong and made so close that horses, 
mules or horned cattle cannot get their heads through it. A lawful fence 
of hedge or brush shall be at least five feet high and sufficiently close to 
turn stock. | 

(3397) Sec, 3. Any fence which, by reliable evidence, shall be declared 
strong and substantial and as well calculated to protect inclosures as either 
of those described in section two of this act, shall be deemed a ae 
fence. 7 

(3398) S50, 4. If any horses, mules, jacks, jennies, hogs, sheep, goats 
or any neat cattle shall break into any grounds inclosed by a lawful fence, 
the owner or manager of such animals shall be liable to the owner, occu- 
pier or manager of said inclosed premises for all damages sustained by such 
trespass, and if the trespass be repeated by the neglect of the owner of 
such animal or animals, such owner or manager of said stock shall, for the 
` second offense, be subject to double the damages sustained by the owners 

or managers of said premises, together with costs of suit. - 

(3399) Suc. 5. If the owner, occupier or manager of any grounds or 
crops injured by any animal or animals breaking into or entering on 
grounds inclosed or not inclosed by a lawful fence, shall kill, maim or ma- 
terially hurt or injure any animal so breaking into or entering on said 
grounds, he shall be liable to the owner for double the actual damages sus- 
tained, and also for all costs incurred in a suit for such damages. 

(3400) SEc. 6. When a fence has been erected by any person on the line of 
his land, and the person owning the land adjoining thereto shall make an in- 
closure on the opposite side of such fence, so that such fence shall serve to 
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inclose his land also, he shall pay the owner of the fence erected one-half 
the value of so much of said fence as serves as a partition fence. When two 
or more persons own land adjoining which is inclosed by one fence, and 
either desires that a partition fence shall be made between their lands, such 
person shall notify in writing the party or-parties in interest, and each shall 
‘build his proportion of such partition fence and collect from such other 
party or parties in default, by law, a just proportion of the costs of such 
partition fence, together with costs of suit.. Partition fences dividing 
lands inclosed on both sides, shall be kept in repair by all the parties in in- 
terest. If either party fails or neglects to repair fences after five days’ 
notice from the other party, the party giving the notice may repair the 
` same and collect by law a due proportion of the expence of such repairs, to- 
gether with costs of suit. Any party having built or paid for a portion 
of a partition fence, shall have the right to remove or sell the same when 
such fence shall cease to be a partition fence by a removal of the outside in- 
closures. 

(3401) Suc. 7. In all cases of claims for the value of partition fences or 
repairs thereon, a lien shall attach on the land, and notice of lien shall be ` 
filed in the county recorder’s office, as provided by law for mechanics’ lien, 
and such claim shall draw interest from the time of such filing, at the rate 
of fifteen per cent. per annum. 

(3402) Sec. 8. This act shall not apply to any tract of land of three hun- 
dred acres or more, the same or any portion thereof being occupied and cul- 
tivated by one or more persons, if the whole of said three hundred acres 
can be irrigated by any spring or running stream of water, provided that 
when the said tract of land shall be occupied and used for the purpose of 
cutting the wild hay growing thereon, such land, or the hay when cut, shail 
be fenced in the same manner as in this-act before provided. 

(3403) Sxc. 9. That all the land now irrigated by the stream of the Santa — 
Cruz, commencing at Raventon ranch, down the stream to the point of 
mountain on said stream, and also from the junction of the Rellito with the 
Santa Cruz and its tributaries, shall be considered fence land. 

(3404) Sec. 10. Hogs shall not be deemed and considered free common- 
ers, and the owner or owners of any hog or swine that shall trepass upon 
the lands or premises of any person shall be liable to such person for any 
damages sustained by such trespass; and if such trespass be repeated by the 
neglect of the owner or owners of such hogs or swine, he or they shall, for 
the second offense, be subject to double the damages sustained by the 
owner of said premises, together with costs of suit. 

(3405) Sec. 11. All acts and parts of acts in conflict with this act are 
hereby repealed. 

SEC. 12. This act shall take effect and be in force from and after ita 
passage. 
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An Act concerning Lawful Fences and Animals Trespassing on Premises Lawfully Inclosed in Maricopa 
, County. 


| , [Approved February 9, 1877.) 
Be it enacted by the Legislative Assembly of ‘the Territory of Arizona: 


(3406) Section 1. That all fields and inclosures in that portion of Mari- 
copa county lying east of the meridian of the mouth of the Verde River, 
shall be enclosed with a fence sufficiently close, composed of posts and rails, 
posts and palings, palisades or rails alone, laid up in the manner commonly . 
called a worm fence, or turf with a ditch on either side, or wall of rock or 
stone four feet high, and if made of rails, plank or poles, it shall be four 
and a half feet high. If made upon the embankment of a ditch, a lawful 
fence shall not be less than four feet from the bottom of the ditch, and the 
ditch shall be at least two and a half feet wide at the top, and the fence shall 
_ be at least two feet high from the top of the embankment of the ditch. 
Said fence in all cases to be substantial and reasonably strong, and made so 
close that horses, mules or horned cattle cannot get their heads through it. 
A lawful fence of hedge shall be at least five feet high and sufficiently close 
` to turn stock, 

(3407) Sec. 2. In all cases the suffiiency of the worm fence shall be de- 
termined by the persons who may be summoned to view said fence as here- 
inafter provided. 

(3408) Sec, 3. If any horses, mules, jacks, jennies, hogs, sheep, goats, or 
any neat cattle shall break into any grounds inclosed by a lawful fence, the 
owner or manager of such animals shall be liable to the owner, occupier or 
manager of said inclosed premises for all damages sustained by such tres- 
pass, and if the trespass be répeated by the neglect of the owner of such 
animal or animals, such owner or manager of said stock shall for the said ° 
second offense be subject to double the damages sustained by the owners or 
managers of said premises, together with costs of suit. 

(3409) Sec. 4. Upon the complaint of the party injured to any justice of 
the peace of the county, such justice shall issue his order, without delay, to 
three disinterested householders of the neighborhood, nowise related to the 
parties, reciting the complaint and requiring them to view the fence where 
the trespass is complained of, and take a memorandum of the same, and 
the testimony in such cases shall be good evidence on the trial touching 
the lawfulness of the fence. - 

(3410) Sec. 5. If the owner, occupier or manager of any grounds or 
crops injured by any animal or animals breaking into, or entering on 
grounds inclosed, or not inclosed by a lawful fence, shall kill, maim or ma- 
terially hurt or injure any animal so breaking into or entering on said 
grounds, he shall be liable to the owner for double the actual damages 
sustained, and also for all costs incurred in a suit for such damages. 

(3411) Sc. 6. When a fence has been erected by any person on the line 
of his land, and the person owning the land adjoining thereto shall make 
an inclosure on the opposite side of such fence,’so that such fence shall 
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serve to inclose his land also, he shall pay the owner of the fence erected 
one-half the value of so much of said fence as serves as a partition fence. 
When two or more persons own land adjoining which is inclošed by,one 
fence, and either desires that a partition fence shall be made between their 
lands, such persons shall notify in writing the party or parties in interest, 
and each shall build his proportion of such partition fence, and on failure 
so to do“within three months after such notice, such person giving such 
notice may build such partition fence, and collect from such other party or 
parties in default, by law, a just proportion of the cost of such partition 
fence, together with costs of suit. Partition fences dividing lands inclosed 
on both sides, shall be kept in repair by all the parties in interest. If either 
party fails or neglects to repair fences after five days’ notice from the other 
party, the party giving the notice may repair the same and collect by law a - 
due proportion of the expense of ‘such repairs, together with costs of suit. 
Any party having built or paid for a portion of a partition fence, shall 
have the right to remove or sell the same when such fence shall cease to be ` 
a partition fence, by a removal of the outside inclosure. 
(3412) Sec. 7. In all cases of claims for the value of partition fences, or . 
for repairs thereon, a lien shall attach on the land, and notice of such lien 
shall be filed in the county recorder’s office as provided by law for me- 
chanics’ liens; and such claim shall draw interest from the time of such 
filing at the rate of fifteen per cent. per annum. ; 
(3413) Sec. 8. Hogs shall not be deemed and considered free common- 
ers, and the owner or owners of any hog or swine that shall trespass upon 
the lands or premises of any person, shall _be liable to such person for an 
damages sustained by such trespass; and if such trespass be repeated by the 
neglect of the owner or owners of such hogs or swine, he or they shall, for 
the second offence, be subject to double the damages sustained by the 
owner of said premises, together with costs of suit. 
_ (8414) Sec. 9. This act shall apply to and be of effect in the portion of 
Maricopa county only, lying east of the meridian of the mouth of the Verde 
river, and shall take effect on and after the first day of June, A. D. 1877. 
(3415) Sec. 10. All acts and parts of apta in conflict with the provisions 
of this act are hereby repealed. 


-An Act to establish Public Pounds. 
, [Approved February 9, 1837.) 
Be it enacted by the Legislative Assembly of the Territory of Arizona : 


(3416) SECTION 1. That the board of supervisors of the several counties 
in this Territory are hereby authorized and directed to establish and main- 
tain a public pound at the county seat of each county, and may establish ` 
and: maintain such additional pounds throughout the county, and establish 
the boundaries thereof, as by them may be deemed necessary and conve- 
nient. 

(3417) Szo. 2. The board of supervisors shall appoint a pound-keeper 
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for each pound established by them, who shall hold his office for the term 
of one year, and until his successor is appointed and qualified. If the 
pound-keeper so appointed shall fail or refuse to qualify, or if a vacancy 
shall at any time occur, from any cause, said board of supervisors anal 
make a new appointment. 

(8418) Sec. 3. The board of supervisors shall, from time to time, estab- 
lish the rate of fees and charges to be paid to the pound-keeper for receiv- 
ing, keeping and feeding the several kinds of animals, authorized by this 
act to be impounded, and such rate of fees and charges shall be kept posted 
up by the pound-keeper at some conspicuous place at his pound; but 
neither such fees or charges, nor the costs or charges of establishing, fur- 
nishing or maintaining the pound shall be paid out of the county treasury. 

(3419) SEC. 4. Any person finding any horse, mare, mule, jack, jennie, 
or any cattle, sheep, hogs or goats trespassing on his inclosure (whether 
the same be inclosed by a lawful fence or not), or any such animals found 
going at large in any highway or street, or on any common in violation of 
the laws of this Territory, may recover all damages by him sustained by 
the incursion and trespassing of such animals, by a civil action against the 
owner thereof, or by destraining the beasts doing damage as aforesaid, and 
proceeding therewith as hereinafter directed. 

(3420) Sec. 5. The animals so distrained for doing damage shall, within 
twenty-four hours after being distrained, be driven to the nearest pound in ` 
the county, and shall be placed in the custody of the pound-keeper of said 
pound, who shall furnish them with suitable food and water whilè HeT re- 


-main impounded. 


- (3421) Seo. 6. The distrainor of such animals shall leave with the pound- 
keeper 4 memorandum in writing under his hand, stating the cause of the 
impounding, the sum that he demands from the owner of said animals for 
damages done by the animals, and the name of the owner or keeper of such 
animals, if known to him, and the kind and number of such animals, and 
their marks and brands, if they have any; and the pound-keeper shall enter 
the same, or an abstract thereof, in a book kept by him for that purpose, 
and shall keep a list of such animals, while they remain in his custody, 
posted up at his pound. 

(3422) Src. 7. The pound-keeper, when the animals are in his custody, 
shall not deliver them to the owner or keeper until the owner or keeper 
pays him his fees and charges, the sam demanded by the distrainor for his 


-damages, the expense of advertising the animals, if they have been adver- 


tised, and all other legal costs and expenses, except as hereinafter provided, 
(3423) Sec. 8. When animals are impounded the distrainor shall within 
twenty-four hours thereafter, give notice of such impounding in writing 
to the owner or keeper thereof, if known to him, which notice shall be de- 
livered to the party or left at his place of abode, and shall contain a descrip- 
tion of the animals, with their marks and brands, if any, and a statement 
of the time, place, and cause of impounding, and the claim for damages. 
(3424) Sec. 9. If there is no person entitled to the notice, according to 


cHAP. 60] ESTRAY ANIMALS, - ` 569 


Pd 


the preceding sections, and the proper person does not appear to claim the 
animals impounded, the distrainor shall, within forty-eight hours after their 
being impounded, post notices in at least three public places in the county, 
stating therein the description of the animals, the time and place of, and 
the cause of their being distrained, by whom distrained, the damages - 
claimed by him, and the place where impounded. The posting of the no- 
tices may be proved by the affidavit of any person knowing the same to have 
been done, and the cost for the posting shall be the same as in case of sales 
of property by constables, and shall be paid as other costs and charges are 
herein required to be paid. 

(3425) SEc. 10. If the owner or keeper of such animals shall pay the 
penalty or estimated damages and charges incurred to the pound-master, 
the animals impounded shall forthwith be discharged from such pound; but 
if the owner or keeper of the animals is dissatisfied with the claim of the - 
distrainor for damages, he may give bonds in quadruple the amount of 
damages and charges claimed, and upon the filing of said bond with a justice 
of the peace residing in said county, nearest to the point where said ani- 
mals are impounded, the said animals shall be delivered to the owner or ` 
keeper, and the party distraining said animals shall thereupon proceed i in 
_an action for damages, as provided by law in other cases. 

(3426) Sec. 11. After payment of the penalty or damages, and all costs, 
the overplus of sale, if any, shall be paid to the owner upon request, if he 
shall apply for the same within one month from the time of such payment; 
otherwisetit shall be placed in the county treasury, there to await the order 
of the owner, and shall be paid by the treasurer to such owner, if he shall 
apply for the same within twelve months from day of sale, on making satis- 
factory proof that he is entitled to the same; provided, if no claimant 
appear within the above specified time, such money shall be placed in the 
county school fund. . 

(3427) Sec. 12. If any person shall rescue any animal from the posses- 
sion of any person driving or being about to drive the same to the pound, 
or shall make atiy pound breach, or in any way, directly or indirectly, con- 
vey or deliver any animal out of any pound, without lawful authority, he 
shall be punished by a fine not less than twenty-five dollars nor more than 
one hundred dollars, or by imprisonment not exceeding three months, or 
by both such fine and imprisonment. i 

(3428) Sec. 13. The pound-master, or person impounding, may retake, 
within six days, any animal directly or indirectly conveyed or delivered out 
of the pound without lawful authority, and again impound and detain the 
same, and proceed as hereinbefore provided. 

(3429) Sec. 14. If any animal so illegally conveyed out of any pound 
shall be in any person’s inclosure, who shall refuse to deliver the same to 
the pound-master, upon demand, such refusal shall be sufficient evidence to 
convict such person of having released such animal from the pound. 

(3430) Sc. 15. The pound-master shall cause all animals impounded to 
be provided with food and drink suitablé for such animals, and upon 
neglect shall be liable to the owner for all damages arising therefrom. A 
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(8431) Sxc. 16. This act shall apply to, and be of effect in the counties 
of Pinal and ‘Maricopa only, and shall take effect and be in force from and 
_ after its passage. 


CHAPTER LXI. 


| Of Miscellaneous Provisions. 
| LApproved November 10, 1864.] 7 > 

(3432) SECTION 1. Al laws, customs, ordinances and decrees of the 
Mexican republic; ; all laws, customs, ordinances and decrees of the kingdom 
of Spain; and all legislative enactments of the Territory of New Mexico, 
now or her etofore in force in this Territory, are hereby repealed; but this 
repeal shall not affect any rights acquired, or proceedings had, under and 
by virtue of ahy such laws, customs, ordinances, decrees, or legislative en- 
actments; and all proceedings commenced and undetermined thereunder 
may be continued and conducted in conformity with the provisions of this 
code, as nearly as may be. 

(3433) Suc. 2. All offices created by the provisions of this code shall be 
filled by appointment by the governor, unless otherwise therein provided; 
such officers and those already appointed shall continue to hold their offices, 
unless sooner removed agreeably to law, until the last day of November, one 
thousand eight hundred and sixty-five. The successors of all officers made 
elective by the provisions of this code shall be elected at the firẹt general 
election to be holden on the first Wednesday of September, one thousand 
eight hundred and sixty-five. 

(3434) SEC. 3. The salary or compensation of all officers heretofore ap- 
pointed shall commence from the date of their appointment; and all such 
salaries remaining unpaid shall be paid quarterly agreeably to the provis- 
ions of this code, and at the rate therein provided. The fees of all officers 
shall be after the rate established by this code, after the time the same shall 
take effect, and i in all cases where services have been heretofore rendered by 
any officer, and no provision of law existed for compensation therefor, the 
board of county commissioners or Territorial auditors, as the case may be, 
may audit and pay therefor such amount 4 as they shall deem just and 
reasonable. | 

(3435) SEC. 4, All public moneys heretofore collected or received by any 
public officer, and remaining unappropriated in the hands of such officer or 
any other person, shall be immediately paid, one-half to the Territorial 
treasurer for Territorial purposes, and one-half to the county treasurer of 
the proper county for county purposes; and in case of neglect or refusal so 
to pay such public moneys, the attorney-general shall proceed in the name 
of the Territory immediately to collect such money, and when collected to 
pay over the same, as in this section provided. 

(3436) Sec. 5. The preamble, bill of rights and laws contained in this 
code, and all other Territorial enactments and resolves which shall be pub- 
| 
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lished by authority of the legislative assembly, shall be taken and deemed 
to be, and may be read as, the law of the land in all courts and places, 
without any other or further authentication or proof whatever. : 

(3437) Sec. 6. All laws and resolves published in the Territorial paper 
by order of the legislative assembly may be read therefrom without further 
authentication or. proof. 

(3438) Sec. 7. ‘The common law of England, so far as it is not repug- 
nant to, or inconsistent with, the constitution and laws of the United 
States, or the bill of rights or laws of this Territory, is hereby adopted, and 
shall be the rule of decision in all the courts of this Territory. 

(3439) Sc. 8. All recognizances, bonds, obligations, and all other in- 
struments entered into or executed before the adoption of this code, to the 
Territory or to any public officer or body before the complete organization 
of the departments of government under this code, shall remain binding 
and valid, and the rights and liabilities upon the same shall continue and 
may be prosecuted as provided by law; and all crimes, misdemeanors and 
peral actions shall be prosecuted, tried and punished as though no change 
had taken place, until otherwise provided by law; and the jurisdiction of ` 
all suits and proceedings in any of the courts of this Territory, or before | 
any officer or body, shall not be affected by such change, but the same may 
proceed and be determined agreeably to the provisions of law. 


(3440) Sec. 9. When itis impossible or difficult, for any cause, to procure 
a sheriff to serve any process or other paper which he might or could serve, 
or when the sheriff or deputy shall refuse or neglect to serve the same, or 
shall be a party to any suit, it shall be lawful for the United States mar- 
shal, or any of his deputies, to serve the same, and when so served it shall 
have the same force and effect as if served by said sheriff; and said marshal 
or his deputies shall receive therefor the same fees as the sheriff for like 
services. This section shall not change the mode of address of such pro- 
cess or other paper, and the return of such marshal or his deputies shall 
have the,same effect as if served by said sheriff. 

(3441) Sec. 10. As soon after the adoption of this code as may be, the 
secretary of this Territory shall cause to be published in the Territorial 
paper, and in supplements thereto, the several chapters designated and 
numbered to take immediate effect; the said secretaary shall file in his 
office and carefully preserve at least one copy of each paper and supple- 
ments in which any publication in this and the preceding section provided 
for shall be made, with an affidavit thereto attached, made by some person 
personally knowing the fact, stating the number of the chapter or chapters, 
and the title or titles thereof therein published, and the true date of such 
publication. A certified copy of such affidavit made by said secretary, and 
` attached to any such Territorial paper or supplement of the same number 
or date, and containing the publication of the same laws as the one so re- 
quired to be filed, shall be evidence in all courts and places within this Ter- - 
ritory of the date of the publication of such laws; the said secretary, at the 
expense of the Territory, shall furnish a copy of each of such paper or sup- 
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plement contàining such laws to each member and officer of the legislature, 
to the governor. and Territorial officers, each judge of probate, county re- 
corder, county treasurer, sheriff, clerk of courts of record, and judges of 
the supreme court. 

(3442) SEC. 11. The bill of rights, and chapters numbered from one to~ 
sixty-one consecutively and described in the-preceding chapters shall form, 
and are hereby declared to be, a code of laws for the Territory of Arizona, 
to” beTknown and designated as “The Howell Code.” In the necessary 
legislative action thereon, its passage by the legislature, its signing, authen- 
tication and approval by ‘the governor, the said ‘‘ code” shall be taken, 
acted upon, deemed and treated as one entire law, and shall thereafter re- 
main in full force and effect until altered, modified and repealed by the 
authority of the legislative assembly of the Territory of Arizona. 

(3443) SEC. 12. All laws passed at the present session of the legislature, 
where no other time is fixed for their taking effect, shall take effect and be 
in force from and-after the first day of January, 1865. Provided, nothing 
contained in this action shall be construed to repeal any laws heretofore in 
existence in'this Territory, until the laws inconsistent therewith, passed at 
the present session of the legislature, shall take effect and be in force; ex- 
cepting, however, that all the provisions of this code, and ‘every part 
thereof, shall take effect and be in force from and after the twentieth day 
of April, 1865. | 

JoHN N. GOODWIN. 
| W. CLAUDE JONES, 
Speaker of the House of Representatives.. 


COLES BASHFORD, 
President of the Council. 
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CHAPTER LXIL* 


Concerning Grants and Deeds for Lands. 
LApproved November 7, 1864.) 


(3444) SzcTion 1. All grants or deeds for lands situated within the lim- 
its of the Territory of Arizona, hitherto ceded to individuals, corporations 
or companies, either by the Mexican government or authorities, or by the 
government of the United States, shall be recorded in the office of the re- 
corder of the proper county wherein such lands are situated, and the lands 
claimed under such grants or deeds so recorded shall be located and their 
boundaries defined on or before the first day of January, A. D. 1866. 

(3445) Sec. 2. If any such grants or deeds for lands shall not be re- 
corded and the lands located, and their boundaries defined as provided in 
the preceding section, such grants or deeds shall be and they are hereby 
declared null and void, and they shall not be received as evidence of title 
or possession in any of the courts of law in this Territory. 

Serc. 3. This act shall take effect and be in force‘from and after the first 
day of January, A. D. 1865. 


CHAPTER LXII. 


Gonca Possessory Rights in Public Lands. 
[Approved November 9, 1864.] ~ 


(3446) Srecrion 1. That all persons who have settled upon, cultivated or 
improved, or who shall hereafter settle upon, cultivate or improve, a tract 
of land in this Territory, with the view of availing themselves of the bene- - 
fit of the pre-emption laws of the United States, shall be protected in the 
peaceable and quiet enjoyment of said tract of land, with all the improve- 
ments thereon, and all the wood, timber, soil and materials growing or 
being thereon, to the extent of. one hundred and sixty acres, or one-half 
mile square, if unsurveyed according to the cardinal points, and, if sur- 
veyed by the United States, then according to the lines of said surveys, so 
as to include such improvements. 

(3447) Sec. 2. All the rights acquired by the above section may be sold 
and conveyed as interests in real estate. 

Sec. 3. This act shall take effect and be in force from and after its pas- 
sage. : 
~ * Howell Code contains but 61 chapters: this and subsequent chapters are new ones. 
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| CHAPTER LXIV. 


Of Money of Account. 


| [Approved November 9, 1864.1 ` 

(3448) Section 1. The money of account of this Territory shall be the 
_dollar, cent, and mill, and ali accounts in the public offices and other pub- 
lic accounts, and all proceedings in courts, shall be kept and had in con- 
formity to this regulation. 

(8449): SEC. 2. Nothing contained in the preceding section shall vitiate 
or affect any account, charge or entry originally made, or any note, bond or 
other instrument, expressed in any other money account, but the same 
shall be reduced to dollars, or parts of dollars, as hereinbefore directed, in 
any suit thereupon. 

Sec. 3. This act shall take effect and be in force from and after the first 
day of January, A. D. 1865. 


CHAPTER LXV. 
Relating to Interest. 


| l [Approved November 9, 1864.] 

(3450) SECTION 1. When there is no express agreement fixing a different 
rate of interest, interest shall be allowed at the rate of ten per cent. per 
annum on all moneys after they become due on any bond, bill, promissory 
note, or other instrument of writing, or any judgment recovered before 
any court in this Territory, for money lent, for money due on the settle- 
ment of accounts from the day on which the balance is ascertained, and for 
money received for the use of another. 

(3451) Sxc. 2. Parties may agree in writing for the payment of any. rate 
of interest whatever on money due or to become due on any contract; any 
judgment rendered on such contract shall conform thereto, and shall bear 
the interest agreed upon by the parties, and which shall be specified in the 
judgment. | ` 

(3452) Sxc. 3. The parties may in any contract in writing, whereby any 
debt is secured to be paid, agree that if the interest on such debt is not 
punctually paid it shall become a part of the principal, and thereafter bear 
the same rate of interest as the principal debt. 

Sec. 4. This act shall take effect and be in force from and after the 
first day of January, A. D. 1865. 
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CHAPTER LXVI. 


Creating a Seal for the Territory of Arizona. 


l [Approved November 9, 1864.] 

(3453) Sxction 1. The seal of this Territory shall be of the size of two 
and one-quarter inches in diameter, and of the following design: A view of 
San Francisco mountain in the distance, with a deer, pine trees, and 
columnar cactus in the foreground; the motto to be “‘Ditat Deus.” The 
date on said seal to be 1863, the year of the organization of the Territory. 

(3454) Sec. 2. The sum of one hundred dollars is hereby appropriated 
for the expense of engraving and transporting said seal; and the secretary 
of the Territory i is hereby authorized to intrust said seal to proper parties 
for engraving. 

(3455) Sec. 3. The secretary is hereby empowered to use the former seal 
in his official duties until the seal authorized in this act is prepared. 


CHAPTER LXVII 


Concerning Bonds and Due Bills. 


iima 


l [Approved December 30, 1865.] 


(8456) SECTION 1. That all bonds, due bills and other instruments of 
writing, not negotiable, hereafter made by any person, body politic or cor- 
porate, whereby such person promises or agrees to pay any sum or sums of 
money, or articles of personal property, or any sum or sums of ‘money in 
personal property to be due to any other person, shall be taken to be due 
and payable, and the sum of money or articles of personal property therein 
mentioned shall, by virtue thereof, be due and payable to the -person to 
whom the said bond, bill or other instrument in writing is made. 

(8457) Sec. 2. Any such bond, due bill, note or other instrument in 
writing, not negotiable, made payable to any person, shall be made assign- 
able by indorsement thereon under the hand of such person and of his as- 
_ signee, in the same manner as bills of exchange are, so as to absolutely 
transfer and vest the property thereof in each and every assignee succes- 
sively. 

(3458) Suc. 3.. Any assignee to whom such sum of money, or personal 
property, is by such indorsement made payable, or, in case of the death of 
such assignee, .his heirs, executors or administrators, may, in his own 
name, institute and maintain the same kind of action for the recovery 
thereof; against the person who made and executed any such note, bond, 
bill or other instrument in writing, or against his heirs, executors or ad- - 
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ministrators, as might have been maintained against him by the obligee, or ` 
payee, in çase the same had not been assigned, and in every such action, in- 
which judgment shall be given for the plaintiff, he shall recover his 
damages and costs of suit as in other cases; provided, that the maker or 
obligor shall be allowed to set up in defense to the action of the assignee, 
any matter which he might have set up to the action of the payee or obligee, 
where the same has arisen previous to notice of the assignment, but not 
otherwise. , o 

(3459) Sec. 4. Every assignor, his heirs, executors or administrators, of 
every such note, bond, bill or other instrument in writing, shall be liable 
to the action of the assignee thereof, his executors or administrators, if 
such assignee shall have used due diligence by the institution and prosecu- 
tion of a suit against the maker of such note, bond, bill or other instrument 
in writing, or against his heirs, executors or administrators, for the re- 
covery of the money or property due thereon, or damages in lieu thereof; pro- 
vided, that if the institution of such would have been unavailing, or that 
the maker had absconded, or left the Territory where such assigned note, 
bond, bill or other instrument in writing became due, or, within twenty 
days thereafter, such assignee, his executors or administrators may recover 
against the assignor or his heirs, executors or administrators, as if due dili- 
gence by suit had been used. By due diligence shall be understood the 
institution of suit within sixty days after the maturity of the obligation. 

(3460) Sec. 5. In any action which may hereafter be commenced in any 
court in this Territory, upon any instruments in writing mentioned in this 
act, by the: obligee or payee thereof, if any such instruments have been 
made or entered into without a good and valuable consideration, or, if the 
consideration upon which any of such instruments were made or entered 
into has wholly or in part failed, it shall be lawful for the defendant, 
against whom such action shall have been commenced by such obligee or 
payee, to plead such want of consideration, or that the consideration has 
wholly or in part failed; and if it shall appear that any of the aforesaid in- 
struments were made or entered into without a good and valuable considera- 
tion, or that the consideration has wholly failed, the verdict shall be for 
the defendant; and if it shall appear that the consideration has failed in 
part, the plaintiff shall recover according to the equity of the case. 

(3461) Sec. 6. If any fraud or circumvention be used in obtaining the 
making or executing of any instruments aforesaid, such fraud and circum- 
vention may be plead in bar to any action to be brought on any such in- 
strument so obtained, whether such action be brought by the party com- 
mitting such fraud or circumvention, or any assignee of such instrument. 

(3462) Suc. 7. In all cases where any of the before-mentioned instru- 
ments of writing are for the payment or delivery of personal property, 
other than money, and no particular place be specified in such instrument 
of writing for the payment or delivery thereof, it shall be lawful for the 
maker of any such instrument of writing to tender, or cause to be tendered, 
on the day mentioned in any such instrument, the personal property therein 
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mentioned, at the place where the obligee or payee of any such instru- 
ment resides at the time of the execution thereof; provided, however, if | 
such property be. too ponderous to be easily moved, or if the obligée or 
_ payee of such instrument had not, at the time of the execution of such in- 
strument in writing, a known place of residence in the county where the 
maker resided, then it shall be lawful to tender such personal property at 
the place where the maker of such instrument resided at the time of the 
execution thereof. Any tender made in pursuance of this section shall be 
equally valid and legal, in case any such instrument of writing shall have 
been assigned in pursuance of the first section of this act, as if no such 
assignment had been made. 

(3463) Szc. 8. A legal tender of any such personal property shall dis- 
charge the maker of any such instrument from all liability therein; and 
the property thus tendered is hereby declared to be vested in, and belong- 
ing to, the legal holder and owner of any such instrument of writing, and 
he may maintain an action for the recovery thereof, or for damages, if the 
possession be subsequently illegally withheld from him; provided, however, — 
if any such property so tendered shall be of a perishable nature, or shall 
require feeding, or other sustentation, and the person owning or holding 
any such instrument of writing be absent at the time of tendering the same, 
it shall be lawful for every person making such tender to preserve, feed, or 
otherwise take care of the same; and he shall have a lien on such tendered 
property for his reasonable trouble and expense of preserving, feeding and 
sustaining such property, until payment be made for such trouble and ex- 
pense. ~=- 

SEC. 9. This act shall take effect and be in forog from and after its 
passage. 
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CHAPTER LXVIII. 
Of Bills of Exchange and Promissory Notes. 


[Approved Decembor 30,_1865.] 


(3464) Seton 1. All notes in writing, made and signed by any person, 
whereby he shall promise to pay to any other person, or to his order, or to 
the order of any other person, or unto the bearer, any sum of money therein 
mentioned, shall be due and payable as therein expressed, and shall have 
the same effect and be negotiable in like manner as inland bills of exchange, 
according to the custom of merchants. 

(3465) Sec. 2. Every such note signed by the agent of any person, under 
a general or special authority, shall bind such person and shall have the 
same effect and be negotiable as above provided. 

(3466) Suc. 3. The word ‘‘ person” in the last two preceding sections. 
shall be construed to extend to every corporation capable by law of making 
contracts. 

(3467) Sec. 4. The payees and indorsees of every such note payable to 
them or their order, and the holders of every such note payable to 
bearer, may maintain actions for the sums of money therein mentioned 
against the makers and indorsers of the same respectively, in like manner 
as in cases of inland bills of exchange and not otherwise. 

(8468) Sec. 5. Such notes made payable to the maker thereof or to the 
order of a fictitious person shall, if negotiated by the maker, have the same 
effect and be of the same validity as against the maker, and all persons hav- 
ing knowledge of the facts, as if payable to the bearer. 

(3469) Suc. 6. No person within this Territory shall be charged as an 
acceptor on a bill of exchange unless his acceptance shall be in writing, 
signed by-himself or his lawful agent. 

(3470) Src. 7. If such acceptance be written on a paper other than the 
bill, it shal] not bind the acceptor, except in favor of a person to whom such 
acceptance shall have been shown, and who, on the faith thereof, shall have 
received the bill for a valuable consideration. 

(3471) Sec. 8. An unconditional promise, in writing, to accept a bill 
before it is drawn shall be deemed an actual acceptance in favor of any per- 
son who, upon the faith thereof, shall have received the bill for a valuable 
consideration. 

(3472) Src. 9.. Every holder of a bill presenting the same for acceptance 
may require that the acceptance be written on the bill; a refusal to comply 
with such request shall be deemed a refusal to accept, and the bill may be 
` protested for non-acceptance. 

(3473) Suc. 10. The last four sections shall not be construed to impair 
the rights of any person to whom a promise to accept a bill may have been 
made, and who, on the faith of such promise, shall have drawn or nego- - 
tiated the bill, to recover damages of the party making such promise on 
his refusal to accept such bill. 


pan 


CHAP. 68] BILLS OF EXCHANGE AND NOTES, - 579 


(3474) Sec. 11. Every person upon whom a bill of exchange is drawn, 
and to whom the same is delivered for acceptance, who shall destroy such 
bill, or refuse, within twenty-four hours after such delivery, or within 
such other period as the holder may allow, to return the bill, accepted 
or non-açcepted, to the holder, shall be deemed to have accepted the same. 

(3475) SEC. 12. The rate of damages to be allowed and paid upon the 
usual protest for the non-payment of bills of exchange drawn or negotiated 
within this Territory shall be as follows: 

Ist. If such bill shall have been drawn upon any person or persons in any 
of the United States or Territories east of the Rocky Mountains, fifteen 
dollars upon fhe hundred upon the principal sum specified in such bill. 

2d. If such bill shall have been drawn on any person or persons in any 
port or place in Europe, or any foreign country, twenty dollars upon the 
hundred upon the principal sum specified in such bill. 

(3476) Sec. 13. Such damages shall be in lieu of interest, charges of pro- 
test, and all other charges incurred previous to and at the time of giving 
notice of non-payment; but the holder of such bill shall be entitled to de-. 
mand and recover lawful interest upon the aggregate amount of the prin- 
cipal sum specified in such bill, and of the damages thereon from the time 
of which notice of protest for non-payment shall have been given, and pay- 
ment of such principal sum shall have been demanded. 

(3477) SEC. 14. If the contents of such bill be expressed in money of ac- 
count of the United States, the amount due thereon, and the damages 
herein allowed for the non-payment thereof, shall be ascertained and de- 
termined without any reference to the rate of exchange existing between 
this Territory and the place on which such bill shall have been drawn at 
the time of the demand of payment or of notice of non-payment. 


(3478) Sec. 15. If the contents of such bill be expressed in the money of 
account or currency of any foreign country, then the amount due, exclusive 
of the damages payable thereon, shall be ascertained and determined, by the 
rate of exchange on the value of such foreign currency at the time of the 
demand of payment. . 

(8479) Sec. 16. When a bill of exchange shall be protested for non-ac- 
ceptance the same rate of damages shall be allowed on the protest for non- 
acceptance as provided in the last four sections, and shall be in lieu of in- 
terest, charges of protest, and all other charges incurred previous to and at 
the time of giving notice of non-acceptance; but the holder shall be entitled 
to recover interest upon the aggregate amount of the principal sum specified 
in the bill, and of the damages thereon from the time of which notice of 
protest for non-acceptance shall have been given. `- 

(3480) SEC. 17. The damages allowed by this act’ shall be recovered only 
by the holder of the bill, who shall have purchased the same, or some in- 
terest therein, for a valuable consideration. 

(3481) Sec. 18. In all cases where a notice of non-acceptance of a bill of 
exchange, or non-payment of a bill of exchange, promissory note or other 
negotiable instrument, be given by sending"the same by mail, it shall be 
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sufficient if such notice be directed to the city or town where the person 
_ sought to be chargéd by such notice resided at the time of drawing, making 
or indorsing such’ bill of exchange, promissory note or other negotiable in- 
strument, unless such person, at the time of affixing his signature to such 
bill, note or other negotiable instrument, shall, in addition thereto, specify 
thereon the post-office to which he may require the notice to be addressed. 

(8482) Suc. 19. Nothing in this act shall apply to bills of exchange, prom- 
issory notes or other negotiable instruments made or drawn before this act 
takes effct. 

(3483) Seo. 20. No presentment for payment of any note, bill of ex- 
change or other negotiable instrument shall be made on the first day of 
January, the fourth day of July, the twenty-fifth day of December, com- 
monly called Christmas, or on the first day of the week, called Sunday; 
three davs, commonly called davs of grace, shall be allowed, except on sight 
bills or drafts, and any one of the holidays specified in this act coming with- 
in the three davs of grace shall be counted as one of such days. 

Sec. 21. This act shall take effect and be in force from and after its pas- 
sage. 


CHAPTER LXIX. 


Roads and Highways. 


An Act to Provide ter the Location, Construction and Maintenance of Public Roads in the Territory 
of Arizona. 


[Approved February 18, 1871.] 


(3484) SECTION 1. All roads and highways in the Territory of Arizona 
which have been located as public highways by order of the board of super- 
visors, and all roads in public use which have been recorded as public high- 
ways, or which may be recorded by authority of the board of supervisors, 
from and after the passage of this act, are hereby declared public highways; 
and all roads in the Territory of Arizona now in public use, which do not 
come within, the foregoing provisions of this section, are hereby declared. 
vacated; provided, no toll-road shall be established on any road vacated by 
virtue of the foregoing provisions of this section, upon which there shall 
have been expended any money or labor belonging to the road fund or tax 
of the several counties, unless with the full knowledge and consent of the 
_board of supervisors of said counties. 

(3485) Sec. 2. It shall be the duty of the board of supervisors of the Ter- 
ritory to divide the several counties into road districts, and to appoint 
annually, before the first Monday in March of each year, and at any time 
thereafter when vacancies shall occur from any cause, an overseer for each 
road district, whom they shall have power to remove at pleasure. 

(3486) Smc. 3. Immediately after such appointments are made the 
county recorder shall notify the appointees of their appointment, and shall 
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furnish to each road overseer a description of the boundaries of his dis- 
trict. 

-(3487) Smo. 4.- The road overseers shall, before entering upon the dis- 
charge of their duties, enter into a bond with two or more sureties, to be 
approved by the board of supervisors, in such sum as they may deem néces- 
sary, conditioned for the faithful discharge of their duties as road overseers 
to the best of their knowledge and ability, which bond shall be executed to 
the Territory of Arizona. 

(3488) Sc. 5. The road overseers'shall cause the public highways within 
their respective districts to be kept clear from obstructions and in good re- 
pair, causing banks to be graded, bridges and causeways to be constructed 
where the same may be necessary, to keep the same in repair, and to renew 
the same wher destroyed, and to open new roads when ordered by the 
board of supervisors. 

(3489) Szc. 6. The road overseers shall have power to make use of any 
gravel, dirt, timber and rock for improving the roads necessary from any 
adjacent unimproved land, and the board of supervisors may allow such . 
damages, if any there be, to the owners or claimants of said lands as they 
may deem just; provided, that said board of supervisors shall be liable, 
jointly and severally, to pay damages to the county at the suit of any citi- 
zen, if it shall be made to appear that they have allowed extraordinary and 
extravagant damages to such property owners. 5 

(3490). Sec. 7. The clerk of the board of supervisors shall cause proper 
blank receipts to be printed, of a uniform appearance, but annually 
changing the style thereof, which receipts shall be signed by the clerk of 
the board of supervisors of the county, in writing. No other receipts than 
the above mentioned shall be used by the road overseers, or given in pay- 
ment for labor performed upon the roads, or for its equivalent in ‘money, as 
hereinafter provided. 

(3491) Suc. 8. The clerk of the board of supervisors, immediately after 
the,road overseers shall have entered upon the discharge of their duties, 


- . shall issue to each road overseer as many receipts, signed, as he may re- 


quire, taking his receipt for the same, and the receipts so delivered to such 
overseer shall be accounted as so much cash paid him, at two dollars each. 
The road overseers shall-settle half-yearly with the clerk of the board of 
supervisors, to wit, on the first Monday in July and January, and all road ` 
receipts returned by them to the clerk of the board of supervisors shall be 
deducted from the amount issued to each overseer as aforesaid; and the 
overseers shall account to the board of supervisors, at their annual 
settlement, for all receipts not returned by them, and for all moneys received 
by them from the board of supervisors belonging to their respective road 
districts. 
(3492) Seo. 9. Every male resident of the Territory, over twenty-one and 
under fifty years of age, shall be required to perform, either in person or by 


substitute, one day’s labor on the highways in their respective road dis- - 


tricts, which labor shall be performed at any time during the year when re- 
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quired by the road overseer; or, in default of performing labor, shall pay to 
the road overseer of his district the sum of two dollars, for the benefit of 
the highways of the district. Whenever the labor required by this section 
‘has been performed by any person, or, instead thereof, money paid, the 
road overseer shall deliver to the person entitled thereto a proper receipt, 
` signed by the clerk of the board of supervisors, and countersigned by him- 
self, specifying in said receipt whether received in money or labor; and no 
receipt shall be given for labor performed upon the roads unless one full 
day’s work has been performed to the satisfaction of the road overseer. 


(3493) ‘Sev. 10. The road overseer shall give at least three days’ notice, 
in writing, to each person resident of his district, subject to road tax, to 
appear on a certain day and hour named, and at a certain place in his dis- 
trict, to do and perform the labor required of him by section nine of this 
act; and any person thus notified, who shall fail to appear, either in person 
or by substitute, at the day, hour and place designated in said notice, or 
who, appearing, shall refuse to perform the labor required of him, shall be 
considered as a delinquent, and shall be proceeded against as such, and the 
road overseer shall proceed to collect of him, in money, the sum of two dol- 
lars, in manner and form as hereinafter provided; provided, that nothing 
herein contained shall be so construed as to prevent the road overseer from 
accepting labor at any time from the delinquent, if he shall deem the same 
advisable. Any person who shall have been prevented by sickness from 
appearing pursuant to notice, and who shall present to the clerk of the 
board of supervisors of his district a certificate from any physician, or three 
respectable citizens of his district, certifying to his disability to perform the 
required labor, shall not be liable as a delinquent under the provisions of 
this act. 

(3494) Sec. 11. Whenever any person shall be declared a delinquent, as 
provided in section ten of this act, it shall be the duty of the road overseers 
to levy upon any property of said delinquents which may be found, and to 
sell the same at auction, to the highest bidder, for cash, or so much thereof 
as may be necessary to pay the amount of his delinquency, and the cost of . 
levy and sale; provided, no sale shall be valid unless due notice thereof has 
been posted in three of the most public places in the district, of the time 
and place of such sale, together with description of property to be sold, at 
least five days previous thereto. The road overseer shall be entitled to 
charge three dallars for his services in levying upon and advertising 
property, and for selling the same, and the same shall not, in any manner, 
become a county charge. 

(3495) Sec. 12. Moneys, credits and effects of the delinquent may be 
attached in the hands of third parties by the road overseers, by delivering 
to the party having such credits, moneys or effects: of the delinquent, a 
written order of garnishment, requiring said party to pay him the sum of 
money due! by delinquent, and if the person thus served with notice shall 
pay the amount demanded, the road overseer shall deliver to him a receipt 
therefor, including the costs and: charges allowed to the overseer, viz.: 
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three dollars; and the receipt thus delivered shall be a legal offset to any 
claims existing against the party garnisheed i in favor of the delinquent, If 
the person on whom the garnishment is served should neglect or refuse to 
pay to the road overseer the sum demanded of him, within five days after 
receiving said notice, the road overseer shall apply to any justice of the 
peace of his township for an order requiring said person so served as afore- 
said to be and appear before him forthwith, or, on a‘certain day named in 
said order, to answer, under oath, concerning any moneys, credits or effects 
in his hands belonging to the delinquent, and if it shall appear by the answer - 
of the party, to the satisfaction of the justice, that he has moneys, effects, 
or credits in his hands belonging to the delinquent, the justice shall enter 
in his docket a judgment against the party thus examined for the sum of 
five dollars and costs, two dollars of which shall be paid to the road over- 
seer, and applied by him upon the constructiof and repairs of the high- 
ways in his district, and three dollars to the road overseer for his services. ” 
Upon receiving the said sum of five dollars, the overseer shall execute a re- 
ceipt for the sum of two dollars, signed by the clerk of the board of super- . 
visors, and a receipt for the remainder, signed by himself. The judgment 
rendered against the person served with garnishment shall be collected in 
the same manner as other judgments in justices’ courts, and shall be a 
legal offset against the delinquent in favor of the judgment debtor. 

(3496). Szc. 13. The road overseers shall have power to let contracts for 
the construction, repairs and improvement of public roads or bridges in 
their respective districts, when the amount of such contracts shall not ex- 
ceed the sum of two hundred dollars; provided, that all the contract shall 
be let to the lowest responsible bidder; and, provided, that no contracts shall 
be let unless due notices of the time and place of letting has been given, by 
posting notices in at least three of the most public places in the distyct, at 
least one week prior to letting, specifying the work to be done, and asking 
for sealed proposals. All contracts for the construction, repairs and im- ` 
provement of roads involving an expenditure exceeding the sum of two 
hundred dollars, shall be let by the board of supervisors to the lowest re- 
sponsible bidder, notice of such letting to be posted in three conspicuous 
places in the county, one of which shall be in the immediate vicinity of the 
place where the work is te-be done, at least two weeks prior to the letting, 
asking for sealed proposals; but the road overseers may contract for repairs 
of roads or bridges to any sum not exceeding the sum of fifty dollars, with- 
out advertising for sealed proposals. 

(3497) SEC. 14. All improvements upon the public highways shall be 
made under the supervision and direction of the road overseers of the dis- 
trict in which the improvement is made, and no contractor shall receive 
pay in full for work performed under his contract until the road overseer 
has accepted the job from the contractor by certificate in writing; provided, 
that all contracts let by the board of supervisors shall by them be accepted. 

(3498) Sec. 15. The board of.supervisors, on presentation of a petition, 
signed by ten or more persons, residents of the county, and paying road 
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taxes therein, praying for a public road to be laid out or changed within 
the county, or a petition signed by one or more persons, praying for a pri- 
vate road or lane to be laid out from the ranch or dwelling of any person 
to the public road, and designating the location of the road to be estab- 
lished as prayed for, shall cause notice to be given by posting notices, for 
at least twenty days, in three of the most public places in the township 
where the road is situated, describing the proposed location or change, and 
stating the time when they will act upon the subject of the petition; and, 
if they consider a road necessary, they shall appoint three viewers, the 
county surveyor to act as one, who shall view out and locate said road and 
appraise all legitimate damages arising from such location or change, and, 
upon the return of the certificate of the viewers, together with the location, 
if satisfied with the same, they shall cause the location to be recorded in 
the county recorder’s office? and declare the same to be a public highway, 
and cause a notice of their action to be served upon the road overseer of 
the district in which said road is located. They shall also order the pay- 
ment for damages allowed to be paid out of any money not otherwise ap- 
propriated, in the county treasury, belonging to the-township in which the 
road is located; provided, that all damages and expenses accruing from the 
location of any private road or lane shall be paid by the party or parties 
petitioning for said road; and the board of supervisors may, before acting 
upon any petition for such private road or lane, require such a bond from 
the party ar parties so petitioning, as shall in their judgment seem proper, 
to be held as security for all damages or expense accruing from the location 
of said road, liabilities upon said bonds, to be collected as is -provided by 
law in similar cases. The viewers shall receive for their services two dol- 
lars per day for each and every day actually employed, and twenty cents 
per mile necessarily traveled in going to and returning from the place 
where the contemplated road is situated, to be paid by the party or parties 
praying for such road, if the same shall not be granted; but, if granted, 
then the fees of the viewers shall become a charge upon the road fund of 
the township ih which the road prayed for is situated, except in cases of 
private roads, in which cases all costs and expense accruing shall be paid as 
hereinbefore specified. ‘ 

(3499) SEc. 16. The board of supervisors shall have power to levy a pro- 
perty tax, which shall not exceed ten cents on each one hundred dollars of 
real and personal property in the county, for road purposes, to be levied 
and collected at the same time and in the same manner as other property 
taxes are levied and collected, and the property tax, thus levied and col- 
lected, shall be-paid into the county treasury for the benefit of the public 
roads lying in the township from which the same was collected, and the 
sum thus collected shall be divided among the several road districts of the 
township, and expended in the improvement of the roads in said district 
by the road overseers, under the direction of the board of supervisors. 


(3500) Sc. 17. Each road overseer shall keep a correct account of all 
moneys collected by him in his district for road purposes, together with the 


CHAP. 69] ~ ROADS AND HIGHWAYS. 585 


names of persons who pay in cash, the amount paid by each, the name of 
those who perform labor, the number of days’s work performed by,each, 
and the names of all delinquents. At each half-yearly meeting of the 
board of supervisors, each road overseer shall render his half-yearly account 
to said board, verified before some officer having power to administer‘oaths, 
in which he shall exhibit the whole amount collected during each preceding 
half-year, the date when, and from whom received, the amount expended 
by him, to whom and for what purpose paid, the number of days he has 
been actually employed upon the roads in his district, with the names of 
the persons employed, distinguishing between those working under pay and 
those performing labor, as required by section nine of this act, the whole 
number of receipts delivered, distinguishing between those given for labor 
and those given for money, and the names of all delinquents. He shall 
also furnish a schedule of all property belonging to his road district. Upon 
receiving such reports, the board of supervisors shall make a final settle- 
ment with the road overseers, and shall allow them each for their services 
. for each day actually and necessarily employed by them upon the roads in 
their respective districts, the sum of three dollars per day, and the addi- 
tional sum of twenty-five cents on each road tax collected in cash; provided, 
that the time occupied in collecting said road tax shall not, in any manner, 
be construed as time spent in actual and necessary work on the roads. 


(3501) Sec. 18. Each road overseer shall be the custodian of all public 
property belonging to his district, and shall be held responsible for its loss. 
He shall deliver the same to his successor in office, on demand, and take a 
receipt of him for the same, specifying each article. 

(8502) Sec. 19. Any person who shall obstruct any public highway, or 
any street or lane by felling any tree across the same, or by placing any 
other obstruction therein, or by excavating or flooding or digging therein, 
or shall destroy any ford or crossing of any creek, gulch, river or stream of 
any character by digging away the banks, or by damming, deepening or 
widening the same, or by filling up, or in any manner injuging or destroy- 
ing any gutter‘or sewer constructed for the purpose of carrying away water 
from any road, shall be liable to a prosecution before any justice of the 
peace of the township, by any road overseer or citizen of the road district 
in which the offense is committed, and upon conviction shall pay a fine of 
not less than twenty nor more than fifty dollars, and shall forfeit five dol- 
lars for every day he shall suffer such obstructions to remain, after he or 
they shall have been ordered to remove the same, by the overseer or justice 
of the peace before whom he or they shall have been prosecuted; provided, 
that if any person or persons shall wish to dig or construct any ditch across 
any public highway, street or lane, for the purpose of conveying water for 
mining, mechanical, agricultural or other necessary or useful purpose, they 
shall be permitted to dig or construct such ditch; in which case the owner 
or owners of such ditch shall construct, or cause to be constructed, and 
keep in repair at their own expense, good and substantial bridges or cross- 
ings over such ditch. If the owner or owners of any such ditch or ditches 
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shall fail or neglect to.construct such bridges or crossings, and keep the 
same in repair, he or they shall be liable to prosecution and fine, as herein- 
before provided i in this section. 

(3503) Sec. 20. If any person shall willfully destroy or injure any bridge, 
plank road or causeway, or remove or cause to be removed any plank or 
timber therefrom, or cut down or injure any tree, planted or growing as a 
shade tree in any highway, street or lane, or damage any such highway, 
street or lane by digging in it, he shall be: liable to be prosecuted before 
any justice of the peace of the township by the road overseer, or any citi- 
zen of the district in which the offense is committed, and, on conviction, 
shall be fined in any sum not less than five nor more than one hundred 
dollars. | 

(3504) Sze. 21. All actions commenced under the provisions of this act 
shall be in the name of the Territory of Arizona, and no officer or resi- 
dent, otherwise competent, shall be deemed incompetent to act as such 
officer, or as a juror or witness in such case, because of any interest he may 
have in the event of such suit by reason of his being a resident of such 
township merely. 

(8505) Src. 22. All fines collected under the provisions of this act shall 
be paid into the county treasury, for the benefit of the road district in 
which the same‘was collected. 

(3506) Sec. 23. Any road overseer who shall fail to remove, or cause to 
be removed, any obstructions in the roads of their respective districts, 
within a reasonable time after being notified that such obstruction exists, 
shall be liable, upon conviction before any justice of the peace, at the suit 
of any cit tizen, to be fined in any sum not exceeding fifty dollars and costs, 
and shall forfeit and pay the sum of five dollars for each and every day 
thereafter in which he shall suffer said obstructions to remain, to be recov- 
ered in like manner, at the suit of any citizen. He shall also be liable on 
his bond for all damages resulting from such obstructions. 

(3507) Suc. 24. All acts and parts of acts which conflict with the pro- 
visions of this act, are hereby repealed. 

Src. 25. This act shall take effect and be in force from and after its 
passage. 


An Act declaring certain routes as a County Road in the Territory of Arizona. 
[Approved October 24, 1864.] 


(3508) Section 1. That the road or route known as the Woolsey trail, 
beginning at the town of Prescott, thence continuing in a north-easterly 
direction a distance of twenty-five. miles to the Agua Frio ranch; from 
thence continuing in a southerly course to Big Bug Creek; from thence 
down said stream in asouth-easterly course to Slate Creek; thence southerly 
to Black Canon or the new mines; thence continuing southerly to Bird 
Springs, and thence to Casa Blanca or Pima Villages, shall be declared by 
the passage of this act a county road, free for all intents and purposes 
therein required. 


ee 
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(3509) SEC. 2. And be it further enacted that said route or road shall - 
not be subject to incorporation by any person or persons as a private, toll 
road for the period of one year ‘from the passage of this bill. 


An Act declaring certain dubda County,Roads in Arizona Territory. 
is [Approved October 25, 1866.] = 


(3510) SxctioN 1. That the road or route known as the ‘“ Walnut Grove 
and Turkey Creek trail,” leading from Bell’s ranch, on the La Paz and 
Prescott road, to Turkey Creek, to wit: commencing at Bell’s ranch, con- 
tinuing in a south-easterly direction to Walnut Grove; from thence continu- 
ing in an easterly direction to the Bully Buena mine, and thence (connect- 
ing at the Bully Buena mine with the Big Bug road) in a north-easterly 
direction to Woolsey’s ranch, situated on the Agua Frio, shall be declared 
by the passage of this act a county road, free for all intents and purposes 
therein required. ` 

(3511) Sec. 2. That the road or route known as the “‘ Walnut Grove and 
Prescott trail,” leading from Walnut Grove to Prescott, ranning from said 
Walnut Grove in a north-easterly direction, shall also be declared by the 
passage of this act a county road, free for all intents and purposes therein 
required. 

Sec. 3. This act shall take effect and be i in force from and after its 
passage. 


An Act concerning Public Highways or Streets in Towns having a Population exceeding Five Hundred, 


[Approved December 14, 1868.] 


(3512) Srction 1. In all the towns in this Territory not incorporated, and 
containing a population of more than five hundred souls, the streets shall be 
considered as public highways, and under the control of the board of super- 
visors of the county in which such towns may be situated. 

(3513) Sec. 2. The board of supervisors of the several counties are hereby 
authorized-and empowered to designate in all such towns in their respective 
- counties, what streets shall be considered public highways under the pro- 
visions of this act, and to give appropriate names to all such streets; pro- 
vided, that this act shall apply only to towns or portions of towns, settled 
upon or built since the first day of May, A. D. 1864. i 

(3514) SEC. 3. The board of supervisors of each county is hereby authorized 
and empowered to appoint a superintendent of streets and highwaysin said 
towns, who shall receive-for his services in that capacity such sum for each 
year, payable quarterly out of any county funds appropriated for the bene- 
fit of public highways, as may be deemed just in the discretion of the su- 
pervisors. 

(8515) Sec. 4. It shall be the duty of the superintendent appointed, as pro- 
vided in section three of this act, to superintend the public streets or high- . 
ways, and have them leveled in such manner and to such extent as may be 
directed by the board of supervisors, and keeping in good condition for ser- 
vice, and as soon as practicable after his appointment as such superintend- 
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ent, and at such other times afterward as the board of supervisors may direct, 
he shall notify the owners or occupants of lots on each of said streets, or of 
' pr oposed new streets, to level the ground in front of their said lots to the 
middle of said street, so far as their lots may extend on said street. 

(3516) Sec. 5. Every owner or occupant of lots upon the said streets, 
whether buildings be erected thereon, or the lots be vacant, wpon receiving 
from the superintendent the notification required by section four of this act, 
shall perform, or cause to be performed, the labor required by said section 
four, within one month from the date of such notification. The said labor 
to be performed by or at the expense of the owners of said property. 

(3517) Sec. 6. If any person or persons, owning or occupying buildings or 
lots on said streets, shall failto comply with the provisions of section five of 
this act, the superintendent shall forthwith bring suit against such person or 
persons, so offending, before any justice of the peace of the county in which 
such town is situated, for violation of the provisions of this act, and upon 
conviction thereof such person or persons, shall be fined not less than ten 
- dollars ' nor more than one hundred dollars for each and every violation of 
this act: E , 

(3518) Sec. 7. Al fiñes collected under the provisions of this act shall be 
forthwith paid into the county treasury by the justice of the peace collecting 
the same, and all moneys so paid into the county treasury shall be applied by 
the board of supervisors to the purpose of repairing the streets or high- 
ways of the towns in which such fines were collected. 

(351 9) Sec. 8. All acts and parts of acts in conflict with this act are 
hereby repealed. 

SEC. 9. This act shall take effect and be i in force from and after its pass- 
age. ) 


An Act Providing for Constructing and Maintaining Toll Roads, Bridges and Ferries in Arizona Territory. 


i 


[Appreved. February 18, 1871.] 


(3520) SECTION 1. Any person or persons desiring to construct and 
maintain a toll road, within any one or more counties of this Territory, 
- shall make, sign, and acknowledge, before some officer entitled to take ac- 
knowledgments of deeds, a certificate specifying, first, the name by which 
the road. shall be known; and, second, the names of the places which shall 
constitute the termini of said road. Such certificate shall be accompanied 
with a plat of the route of the proposed road, and shall be recorded in the 
office of the county recorder of the county or counties within or through 
which such road is proposed to be located; and the record of such certificate 
and plat: shall give constructive notice to all persons of the matters therein 
contained. The work of constructing such road shall be commenced within 
thirty days of the time of making the certificate above mentioned, and shall 
be continued with all reasonable dispatch until completed. 

(3521). Src. 2. On complying with the provisions of the preceding sec- 
tion, said person or persons shall have the right to construct, complete and 


: 
fi 
i] 
{ 


s 


CHAP. 69] # ROADS AND HIGHWAYS. 589 


maintain a toll road over the route and between the termini mentioned in 
such certificate, and establish and collect such rates of toll thereon as he or 
they may deem proper, for the term of ten years; provided, that after the 
expiration of five years from the time of the commencement of taking tolls 
on any such road, the county or counties in which’ it is located shall have 
the right to purchase any such road at an appraised value, to be determined 
by five appraisers, to be selected as follows: Two by the owner or owners, 
two by the county supervisors of any county in which said road is located, 
wishing to purchase the same, and one by the four appraisers hereinbefore 
provided for, and their valuation shall be deemed the true value of the road. 
The rates of toll so established shall be written, printed or painted, in a 
plain and legible manner, on a bulletin board, to be posted at each toll gate 
on such road; and if any person, who shall construct any toll road under 
the provisions of this act, or who shall own any interest in any road so con- 
structed, shall demand or collect any higher or greater rates of toll than 
those specified on said bulletin board, he shall be deemed guilty of a misde- 
meanor, and on conviction thereof, before any court of competent jurisdic- - 
tion, shall, for each offense, be punished by fine in any sum not exceeding 
one hundred dollars, and in default of payment of such fine may, in the 
discretion of the court, be committed to the county jail until such fine be 
paid. One-half of all fines so collected shall go to.the informer or prosecu- 
tor, and one-half to the school fund of the county; but in no case shall the 
county be responsible for the cost in any such prosecution. 


(8522) Sec. 3. Any person or persons proposing to construct a toll road 
under the provisions of this act shall have the right to enter upon private 
lands for the purpose of examining and surveying the same; and when such . 
lands cannot be obtained by the consent of the owner or owners thereof, so ' 
much of the same as may be necessary for the construction of said road may 
be appropriated by said person or persons, after making compensation 
therefor, as follows: Said person or persons shall select one appraiser, and 
said owner or owners shall select one, and the two so selected shall select a - 
third, who shall appraise the lands sought to be appropriated, after having 
been first sworn, before some officer entitled to administer oaths, to make a 
true appraisement thereof, according to the best of their knowledge and 
ability. If such person or-persons shall tender to such owner or owners the 
appraised value of such lands, they shall be entitled to proceed in the con- 
struction of the road over the land so appraised, notwithstanding such ten- 
der may be refused; provided, that such tender shall always be kept good 
by such person or persons; and provided, further, that an appeal may be 
taken by either party, from the finding of the appraisers, to the district 
court of the district within which the lands so appraised shall be situated, 
at any time within three months after such appraisement. 

(3523) Sec. 4. The owner or owners of any toll-road, constructed or 
maintained under the provisions of this act, shall at all times keep the same ` 
in as good condition and repair as may be practicable; and if such owner or 
owners shall fail-to keep the same in such condition and repair, such fail- 
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ure shall work a forfeiture of all rights, privileges and franchises belonging 
to such owner or owners, or any person having any interest therein. Such 
franchise may be also declared forfeited, on information, in the nature of a 
quo warranto, in the manner provided by law; and the owner or owners of | 
any road, on which tolls are colleeted under the provisions of this act, shall 
be liable for all damages sustained by parties passing over such road, in con- 
sequence of the carelessness or negligence of the owner or owners in keeping 
their road in proper order. 

(38524) Sec. 5. If any person traveling 1 upon any toll road that may be 
constructed under the provisions of this act shall attempt to run by, or go 
around, any toll-gate established thereon, with the intent to avoid the pay- 
ment of toll, he shall be deemed guilty of a misdemeanor, and, on convic- 
tion thereof before any court of competent jurisdiction, shall, for each 
offense, be punished by fine in any sum not exceeding fifty dollars, and may, 
in the discretion of the court, be imprisoned in the county jail until such 
fine be paid. All fines collected under the provisions of this section shall 
be paid into” the treasury of the proper county for the benefit of the school 
fund; but in no case shall the county be responsible for the costs of any 
such prosecution. 

(3525) Sec. 6. The owner or owners of any toll road constructed under 
the provisions of this act shall keep, or cause to be kept, an accurate 
account of the gross receipts and expenditures of such road, and make a 
quarterly report thereof, under oath, to the Territorial auditor, accom- 
panied: by the receipt of the county treasurer of such county in which such 
road is located, for two per cent. of the gross proceéds of such roads, which 
shall be paid by said county treasurer, as other mofieys, into the Territorial 
` treasury, and credited to the general school fund; provided, that if, in three 
years after the completion of any roads, the net proceeds shall éxceed fifty 
per cent. per-annum on the cost of construction, then all such excess of 
fifty per centum shall be paid to the general Territorial school fund, in the 
same menner as provided in this section for the payment of the two per 
cent. on the gross proceeds, which shall, with the two per cent., be paid i in 
the same kind of money or currency as that collected for tolls. 


(3526) Suc. 7. Upon the expiration or forfeiture of any toll road fran- 
chise the ownership, with all rights and privileges, shall vest in the county 
or counties in which it is located, and the county supervisors may declare it 
a free highway, or they may collect tolls on such roads to keep them in 
good repair; provided, the county supervisors may extend the time of any 
expired, franchise so as to allow the owners thereof to collect tolls ‘thereon 
for five, years, subject to all the provisions in this act. 

(3527) Sec. 8. Whenever any ten tax payers in any county through 
which a road is located and constructed under the provisions of this law are 
convinced that tolls charged on said road are unreasonably high. they shall 
have the right to petition to the board of county supervisors to have said 
rate reduced, which petition shall be accompanied by an affidavit setting 
forth wherein said rates of toll should be reduced, and thereupon the 
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county supervisors shall immediately notify the owners of the road so com- 
plained of, who shall select three men to act with the county supervisors, 
and the six shall select a seventh man, and the seven so selected’ shall 
have power to fix the rates of toll to be charged on any road thus com- 
plained of, which rates shall not be reduced for a period of five years there- 
after, unless at the option of the owners thereof. At the expiration of five 
years, as mentioned in section two, the county or counties through which 
said road or roads are located shall have the right to purchase the same; 
the price and mode of payment to be fixed by a board of referees, composed - 
of the same number and selected in the same manner as mentioned in sec- 
tion two of this act; provided, however, that should no complaint 
be made of too high rates of toll, the said county or counties shall have the 
right of purchase, as ores five years from the date of the completion 
thereof. 

(3528) SEC. 9. Toll bridges and ferries may be established and maintained 
subject to all the provisions of this act. 

(3529) Sec. 10. Nothing in this act shall be so construed as to give a 
right of way to exceed in width forty-five feet. 

(3530) Sec. 11. No toll road constructed under the provisions of this act, 
nor otherwise, shall interfere with any road or highway now in general use 
by the traveling public. 

Sec. 12. This act shall be in force from and after its passage. 


An Act concerning Roads and Highways. 
$ ` 
[Approved February 18, 1878.) 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3531) Section 1. That the provisions of an act entitled an act concern- 
ing roads and highways, approved November 6, 1866, and of an act entitled 
an act to provide for the location, construction and maintenance of public 
roads in the Territory of Arizona, approved February 18, 1871, and all acts 
amendatory thereto, shall not, from and after the passage of this act, apply 
to or be in force within the limits of any incorporate village, town or city in 
this Territory. 

Src. 2. This act shall take effect and be in force from and after its 
passage. 


An Act authorizing a Loan on the faith and credit of the Territory, and to provide for the construction 
of a Wagon Road from Phenix, in Maricopa county, to Globe City, in Pinal County. 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3532) SECTION 1. That a loan of ten thousand dollars is hereby author- 
ized. to be negotiated on the faith and credit of the Territory, to be paid at 
the expiration of five years from the date thereof, and to os interest at 
the rate of ten per cent. per annum. 

(3533) SEC. 2. The treasurer of the Territory is hereby authorized and 
directed, when-required by the wagon road commissioners, to issue bonds of 
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the Territory in sums of fifty, one hundred, and two hundred and fifty dol- 
lars, payable in five years from date, and not exceeding in the aggregate 
the said sum of ten thousand dollars, in the following form, to wit: 

Bond N o. 


] day of A. D. 187 
Five years after date the Territory of Arizona promises to pay to the or- 
der of the goyernor of the Territory dollars, with interest at the 


rate of ten per cent. per annum from date, payable annually at the treasury 
of the Territory, for value received. 
| Secretary of the Territory. 
E Treasurer. 
(3534) Suc. 3. All such bonds shall be signed by the secretary, with his 
own proper name, affixing his official character, and shall be authenticated 


- with the great seal of the Territory, and shall be indorsed by the governor 


of the Territory, with his proper name, and affixing his official character, 
and shall then be delivered by the secretary to the treasurer of the Terri- 
tory, and the secretary shall keep a register of said bonds, showing the 
number and amount of each bond, and shall charge the treasurer with the 
full amount of said bonds. At the time of issuing said bonds under the 
provisions of this act, the Territorial treasurer shall sign a sufficient num- 
ber of them with his own proper name, affixing his official character, which 
said signing shall bind the Territory, and shall in the same manner sign the 
coupons, theteunto attached, as hereinafter provided. The coupons or cer- 
tificates for the payment of interest shall be attached to said bonds in such 
manner that they may be taken off without injuring or mutilating the 
bonds, and shall be severally numbered from one*to five inclusive, each 
bearing the corresponding number of the bond to which they are attached. 
The treasurer shall keep a register of all bonds issued by him, and shall de- 
liver the same to the wagon road commissioners, and said commissioners 
shall dispose of said bonds in such manner as they may deem proper. 
Provided, that no bond shall be sold or disposed of by them for a less sum 


~ than eighty cents on the dollar. 


(3535) Sec. 4. The territorial treasurer shall pay the interest on said 
bonds when due, taking the coupons as his vouchers therefor, and he may 
retain in his hands for that purpose a sufficient amount of money of the 
Territory. 

(3536). Sec. 5. The board of wagon road commissioners shall consist of 
three persons, two of whom shall constitute a quorum for business, as fol- 
lows: J ohn Smith, Jerome Barton and C. T. Hayden, all residents of Mar- 
icopa county, Arizona Territory, and they shall hold their offices for two 
years, and until their successors are elected or appointed, as the case may 
be, and qualified. In case of vacancy, the governor shall appoint one or 
more, as may be required, to constitute a full board. The governor 
shall issue commissions to the persons herein appointed wagon roa com- 
missioners and to those who may hereafter be appointed to fill any vacancy 
that may arise. 
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(3537) Szc. 6. It is hereby made the duty of said wagon road commis- 
sioners, within thirty days after the passage of this act, to commence the sur- 
vey and location of said wagon road, and the location of said road shall com- 
mence at the town of Phoenix, Maricopa county, ‘Arizona Territory, and ter- 
minate at Globe City, in Pinal county, Arizona Territory, and as soon as said 
survey and location have been completed, it shall be the duty of said commis- 
sioners to prosecute the work of building said road to completion as speedily 
as possible. 

(3538) Suc. 7. The board of wagon road commissioners are hereby au- 
thorized, in the construction of said road, to employ men by the day or 
month, or to let the work by contract, as they may deem best; they may 
also pay for the work in bonds at not less than eighty cents on the dollar, or 
they may advertise for bids to purchase said bonds, provided that at least 
thirty days’ notice shall be given of such proposed sale of bonds, in one or 
more newspapers in the Territory, and no bid shall be accepted for less 
than eighty cents on the dollar. 

(3539) Sec. 8. Each of the said wagon road commissioners shall, before 
entering upon the duties of the office, give bonds in the sum of five thou- 
sand dollars, with two or more sureties, to the Territory, conditioned for 
the faithful performance of the duties of the office, which bond shall, be 
approved by the governor, and filed in the office of the secretary of the 
Territory. 

(3540) Sec. 9. Said commissioners shall receive a compensation for their 
services of six dollars each per day, when actually employed as such com- 
missioner; and this shall be in full compensation for said services. = 

(3541) Sec. 10. It shall be the duty of said commissioners to keep a 
correct account of all expenses incurred in the construction of said wagon 
road, and make a full report of the same to the governor on or before Jan- 
uary 1st, 1878, and the governor shall transmit a copy of said report to the 
next legislative assembly. 

Src.-11. This act to take effect and be in force from and after its 


passage. 
-~ M. H. CALDERWOOD, -~ 
Speaker of the House of Representatives. 

" KING S. WOOLSEY, 

i President of the Council. 


HOUSE OF REPRESENTATIVES, j 
January 29, 1877. 
This act returned from the governor without his BPDIOVAl taken up by 
the house «and passed, notwithstanding the governor’s objections, by the 


following vote: Ayes 14, noes 4. 
ANDREW CRONLY, 
Chief Clerk.” 


a 
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| COUNCIL CHAMBER, 

! i January 30, 1877. l 
Received i in council from the house with the message of the governor re- 

fusing to approve the bill, and with his objections thereto. Bill taken up 

and. passed notwithstanding the objection of the governor, by the following 

vote: Ayes 9, noes none. 


JOHN T. ALSAP, 
Chief Clerk of Council. 


CHAPTER LXX. 


To provide for the Expenses of Arizona Territory. 
| [Approved October 30, 1866.] 


(3542) SECTION 1. That the auditor of the Territory is hereby em- 
' powered. to issue Territorial warrants, drawing upon the treasury of the 
Territory i in favor of all persons to whom the legislative assembly of the 
Territory may direct. 

(3543) Sec. 2. That the treasurer shall pay, out of any funds in his ` 
hands applicable to such use, the amount stated as due in the auditor’s 
warrants only, in the order in which they are drawn, according to priority 
of date; provided, that all warrants are receivable into the treasury in pay- 
ment of any taxes, licenses or other dues to the Territory, and all warrants 
bearing’ date the same day bear equal priority, and shall be paid in the 
order 1 in which they are presented for payment. 

(3544) Seo. 3. That the auditor shall issue his warrants on the treasurer 
in any sum that the party entitled to the same may desire; provided, they 
shall not be less than five dollars, unless the sum due is less than that 
amount, 

(3545) Sec. 4. That all warrants drawn up by the auditor on the 
treasury of the Territory shall be in the following form: 

| AUDITOR’S WARRANT. 


sal | 
TERRITORY OF ARIZONA. WARRANT No. 


TREASURER OF THE TERRITORY OF ARIZONA: 

Pay to ~ or order, l dollars, 
out of any money in the treasury not otherwise appropriated, and charge 
the same to and this shall be your voucher. 

Tas l 186 Signed, 


Auditor, Arizona Territory. 
(8546) SEC. 5. That warrants drawn by the auditor of this Territory on 
the treasurer shall be received by the sheriff or collector of the revenue in 
payment of taxes, fines and penalties, or other dues to the Territory, at 
par, and shall be received from such officer by the treasurer, in settlement 
of revenue due from such sheriff or collector of the Territory. . 
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- (8547) Sxc. 6. No sheriff, collector of the revenue, Territorial or county 
treasurer, shall buy, purchase, trade for, or in any manner deal in, the 
warrants drawn by the auditor, or in any county warrants, except åt their 
par value, and, for every offense committed against the provisions of this 
act, shall be fined in any sum not exceeding one thousand dollars. 

(3548) Sec. 7. That each year the auditor shall make an estimate of the 
probable amount of revenue derivable from the various sources, and report 
the same to the legislative assembly of the Territory, by which they may be 
governed i in their appropriations, and that every warrant shall be canceled 
or paid in its own financial year, out of the sums in the hands of the 
treasurer, and that no warrant shall be issued over and above the estimate 
of said auditor duly reported to the legislative assembly. 

(3549) Src. 8. That all Territorial warrants issued by the proper author 
ties of the Territory shall draw interest from and after.the date of their 
presentation, at the rate of ten per cent. per annum, until there are funds 
to pay said warrants in the hands of the Treasurer. 

(3550) Src. 9. All acts and parts of acts in conflict with this act are 
hereby repealed. 

Szo. 10. This act to take effect and be in force from and after the first 
day of January, A. D. 1867. 


eee 
CHAPTER LXXI. 


Concerning Eschéated Estates.. 


[Approved October 27, 1866] 


(3551) SECTION 1. If any person shall die, or any person who may have 
died, within the limits of the Territory of Arizona, seized of any real or 
personal estate, and leaving no heirs, representatives or devisees capable of 
holding or inheriting the same, and in all cases when there is no owner of 
such real or personal estate capable of lawfully holding the same, such 
estate shall escheat to and be vested in the Territory of Arizona. 

(3552) Src. 2. Whenever the district attorney shall be informed or have 
reason to believe, that-any real estate hath escheated to this Territory, by 
reason that any person hath died seized thereof, and hath left no heirs capa- 
ble of inheriting the same, or by reason of the incapacity of the devisees to 
hold the same, or when he shall be informed or have reason to believe that 
any such estate hath otherwise escheated to the Territory, it shall be his 

duty to file an information in behalf of the Territory in the district court of 
the judicial district in which such estate or any part thereof is situated; 
setting forth a description of the estate, the name of the person last law- 
fully seized, the name of the terre-tenant, the person in possession, and per- 
sons claiming such estate if known, and the facts and circumstances in con- 
sequence of which said estate is claimed to have escheated, and alleging 
that by reason thereof ae Territory of Arizona hath right by law to such 
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estate; whereupon such court shall award and issue a summons against such 
person or persons, bodies politic or corporate, alleged in such information 
to hold, possess or claim such estate, requiring them to appear and show- 
cause why such estate shall not be vested in the Territory within the time 
allowed by law in other civil casés; and the court shall make an order 
setting forth briefly the contents of said information, and requiring all per- 
sons interested in the estate to appear and show cause, if any they have, 
within thirty days from the date of said order, why the same should not. 
vest in the Territory; which order shall be published at least one month 
from the date thereof, in a newspaper published in said district, if one be 
published, therein, and, in case no newspaper should be published in said 
district (by direction of the judge), in some other newspaper published in 
this Territory. 

(3553) Sec. 3. All persons, bodies politic and corporate, named in such 
information as terre-tenant or claimant to the estate, may appear and plead 
to such proceedings, and may traverse or deny the facts stated in the in- 
formation, the title of the Territory to lands and tenements or personal 
property therein mentioned, at any time on or before the return day of the . 
summons, and any other person claiming an interest in such estate may 
appear and be made a defendant, and plead as aforesaid by motion for that 
purpose, in open court, within the time allowed for pleading as aforesaid; 
and, if no person shall appear and pléad as aforesaid, and the per- 
‘ gon or persons, bodies politic or corporate, to whom summons was 
directed, shall refuse to plead within the time named in the summons, 
then judgment shall be rendered that the Territory be seized of the lands 
and tenements or personal property in such information claimed. But if 
any person shall appear and deny the title set up by the Territory, or tra- 
verse any material fact set forth in the information, the issue or issues shall 
be made up and tried as other issues of fact, and a survey may be ordered 
and entered as in other actions, when the title or boundary is drawn in 
question; and if, after the issues are tried, it shall appear from the facts 
found or ‘admitted that the Territory hath good title to the land, tene- 
ments or personal property, in the information mentioned or any part 
thereof, judgment shall be rendered that the Territory be seized thereof, 
and recover costs against the defendants. 

(3554) SEC. 4, The said district court, upon the filing of said informa- 
tion, and application of the district attorney, either before or after answer, 
upon notice, the party or parties claiming such estate, if known, may (suffi- 
cient cause therefor being shown) appoint a receiver to take charge and re- 
ceive the rents and profits of the same until the title to such real estate 
shall be finally settled. 

(3555) SEC. 5. All moneys which shall accrue to the Territory by. the sale 
of personal or real property of an escheated estate, or from the rents or 
profits of lands or tenements held as escheated, shall be paid into the com- 
mon school fund of this Territory, to be used only as the common school 
fund is now or shall hereafter be authorized to be used by law.* 


*Ag amended by act of 1867. 
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(3556) Sec. 6. Any party who shall have appeared to any proceedings as 
aforesaid, and the district attorney in behalf of the Territory, shall, respec- 
tively, have the same right to prosecute on appeal, or writ of error, upon 
any judgment as aforesaid, as parties in other cases. 

_ (3557) Sec. 7. The administrator upon any such estate shall proceed as 
in other cases to settle the estate, and shall, after all just debts against said 
estate are paid, and the expenses of administration, pay over the residue of 
the moneys, belonging to the estate, if any there be, to the territorial treas- — 
urer, who shall place the same in the general fund of the Territory. The 
said treasurer shall keep a just and true account of all the moneys paid into 
the treasury from such sources, and the district attorney shall file with said 
treasurer a statement of all lands vested in the Territory as aforesaid, im- 
mediately after final judgment as aforesaid; and if- any person shall appear 
within ten years after the death of the intestate, and claim any such moneys 
paid into the treasury as aforesaid, as heir or legal representative, such per- 
son may file a petition to the district court in the district in which the seat 
of government may be at the time, stating the nature of his claim, and 
praying such money may be paid him; a copy of such petition shall be 
served on the district attorney, at least twenty days before the hearing of 
said petition, who shall put in answer to the same, and the court thereupon 
shall examine said claim and the allegations and proofs, and if the court 
shall find that such person is entitled to any money paid into the Territo- 
rial treasury as aforesaid, he shall, by an order, direct the board of auditors 
to issue their warrant on the treasury for the payment of the same without 
interest or cost to the Territory, a copy of which order, under the seal of 
the court, shall be a sufficient voucher for the issuing of said warrant; and 
if any person shall appear and claim land vested in the Territory as afore- 
said, within five years after the judgment was rendered, it shall be lawful 
for such person (other than such as was served with summons, or appeared 
to the. proceeding of their heirs. or assigns) to file in the district court, in 
the district where the lands claimed lie, a petition setting forth the nature 
of his claim, and praying that the said lands be relinquished to him, a copy 
of which petition shall be served on the district attorney, who shall put in 
an answer, and the court thereupon shall examine said claim, allega- 
tions and proofs, and if it shall appear that such person is entitled to 
such land claimed in the petition, the court shall decree accordingly, which 
shall be effectual for divesting the interests of the Territory in or to the. 
lands, but no costs shall be charged to the Territory, and the claimant or 
claimants shall pay the costs of the proceeding, and all persons who shall 
fail to appear and file their petition within the time limited as aforesaid, 
shall be forever barred; saving, however, infants, persons of unsound mind, 
or persons beyond the limits of the United States, who may appear aiid file 
their petitions as aforesaid, at any time within five years after their respec- 
tive disabilities are removed; provided, however, that the legislature may 
cause such lands to be sold at any time after seizure in such manner as they 

may by law prescribe, in which case the claimants shall be entitled to the 
f proceeds in lieu of said lands, upon obtaining a decree or order as aforesaid 
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(3558) Src. 8. Subdivision nine of section one of chapter twenty-six, 
Howell Code, entitled ‘‘ Of Title to Real Property by Descent,” and all acts 
and. parts of acts in conflict with this act, are hereby repealed. 

SEc. 9. This act shall take effect and be in force from and after its pas- 
sage. 

| 


i 


CHAPTER LXXII. 


Authorizing the construction of Wells on desert roads, and exempting the 
| same from Taxation by the Territory. 
| [Approved October 5, 1867.] 

(3559) SECTION 1. That any person may dig or bore wells on any unoc- 
cupied lands within a distance of not less than ten miles from living water, 
and not more than one-half mile distant from any desert road within the 
Territory, for the accommodation of travelers thereon, and such well or 
wells, and all tenements and appurtenances connected therewith of no 
greater value than three thousand dollars shall, for a period of two years, 
from and after the completion of said well or wells, be exempt from taxes 
by the Territory, except for taxes and license for tavern-keeping, and the 
sale of distilled liquors; ; provided, said well or wells shall be not less than 
one hundred feet in depth, and kept in a suitable condition to furnish suf- 
ficient water for the accommodation of those who may travel on said road. 

(3560) Src. 2. Persons who would avail themselves of the provisions of 
this act shall, on the completion of said well or wells, give notice of the 
game to the clerk of the board of supervisors, or to the county recorder of 
the county in which said well or wells shall be situated, and the board of 
supervisors shall cause due examination to be made of said well or wells, 
and if they shall be satisfied that the requirements of the first section of 
this act shall have been complied with, they shall notify the proper officers 
that no Territorial taxes, other than those excepted in section first, shall be 
assessed or collected thereon, for the period of two years from the date and 
service of such notice. 

Src. 3, This act shall take effect and be in force from and after the first 
day of January next. 


| An Act to encourage the Sinking of Artesian Wells. 


| [Approved February 1, 1875.] 


1 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3561) ; SECTION 1. Any person or persons who shall be first in obtaining 
a flowing stream of water, by means of an artesian well, at any point in 
the Territory of Arizona, not upon a United States Military or Indian res- 
ervation, shall receive as a reward for the same the sum of three thousand 
dollars, and if such flowing water be obtained at a greater depth than five . 
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or 


when 


kanded feet from the surface, such person or persons shall receive an ad- 
- ditional reward of two thousand dollars for the same. $ 

(8562) SEC, 2. When such person or persons shall obtain water, that shall 
continue to flow uninterruptedly for the period of six months, by means of 
an artesian well, as provided in section one of this act, proof of the same 
shall be made to the Territorial auditor, and when satisfactory to him that 
permanent flowing water has been obtained, as provided in this act, he | 
shall draw his warrant on the Territorial treasurer in favor of the person or 
persons so obtaining flowing water for the sum to which they would be en- 
titled under the provisions of this act, and the Treasurer shall pay the 
same out of any money in the treasury not otherwise appropriated. ` 

(3563) Sec. 3. The act entitled, “‘ An act to encourage the sinking of 
artesian wells,” approved February 12th, 1873, is hereby repealed. 

Seo. 4. This act shall take effect and be in zorge from and after “its 
passage. 


CHAPTER LXXIII. 


Creating the Office of Public Administrator, and providing for the gov- 
ernment of the same. 


f [Approved October 5, 1867.] 

(3564) SECTION 1. There shall be elected in each organized county of 
this Territory, at the next general election in 1868, a public administrator, 
who shall be ea oficio coroner in and for his county. Each public adminis- 
trator hereafter elected shall take the eonstitutional official oath, and give 
such official bond as shall be in amount required and fixed by order of the 
board of supervisors of the county, to be conditioned, secured, approved, 
filed and recorded as the bonds of other county officers are, and shall be so 
conditioned’ as to hold the principal and sureties liable for any breach 
thereof, made while acting or illegally refusing to act. In either capacity, 
the official oath shall be for the faithful performance of the duties of both 
offices. 

(3565) Sec. 2. The official bond of no public administrator shall be less 
than five thousand dollars, and the board of supervisors may, upon good 
cause shown, require, at any time, a new bond or an additional bond, to be 
given on ten days’ notice in writing, and, if not so given, shall thereupon 
declare the office vacant, and shall fill the vacancy by appointment for the. 
remainder of the term, and shall fill a vacancy in like manner if arising 
from any other cause. Every person elected to the office of public admin- 
istrator shall qualify within ten days after he shall have been declared 
elected. Any person appointed to the said office shall qualify in like 
manner. 

(3566) So. 3. The public administrator of each county shall have the 
right, and it is hereby made his duty, to administer according to law upon 
the estates of any person who died intestate in, or was, at the time of his 
or her, death, a resident of, the county, or had assets therein not adminis- 


- 


600 PUBLIC ADMINISTRATOR. .[cHap, 73 


| 

tered, or in some other county, or of a deceased stranger, or of a deceased 
- testate, when no executor is appointed, or, if appointed, fails to quali 
unless administered upon within one month after death of testate, or 
within the time provided by law for an intestate, by a relative, by blood or 
marriage, within the fourth degree of consanguinity or legal relation, or as 
it is now provided by law.* 

(3567) Sxc. 4. Each public administrator shall, in the month of December 
and June in each year, make a verified written report to the probate judge 
having jurisdiction in the premises, of all estates of deceased persons which 
have officially passed into his hands, the value of the same, the expenses, 
if any, paid thereon, and the balance of property, effects or moneys, if 
any, remaining in his hands; and the judge to whom such report is made 
shall cause it to be made public, by publication or by posting, as he may 
deém just and right. 

(3568) Sec. 5. Hach executor, administrator and public administrator, 
on final settlement of an estate and proper order of the court having juris- 
diction in the matter thereof, or before final settlement upon the regular 
order of the court aforesaid, shall pay over all moneys of each estate to the 
lawful heirs or legatees or devisees thereof, and if there be none of either, 
then to the Territorial Treasurer, and if the same be escheated to the Terri- 
tory, then the, Territorial Treasurer shall place the same to a separate fund, 
to be devoted and pledged to educational purposes. 

(3569) Sec. 6. No public administrator shall be interested in any wise 
in any expenditures of any kind, made on account of any estate of a deceus- 
ed person upon which he is administering, save as necessarily made in the 
‘due course of such administration, and he shall state in his semi-annual re- 
ports, by eae that he had not been so interested. 

(3570) Smc. 7. It shall be the duty of all persons, especially of all civil 
officers, to give ai information in their possession to the public adminis- 
trator, respecting estates and the property and condition thereof. Pub- 
lic administrators may, and it is hereby made their official duty to, insti- 
tute, maintain and prosecute all necessary proceedings or actions at law, or 
in equity, for the recovery and for the protection of the property, debts, 
papers, or other estate of any deceased person, upon whose estate they may 
be administering. 

(3571) Suc. 8. Public administrators, when acting as ex officio coroners, 
shall be governed by the same.laws by which justices of the peace have been, 
when so acting, and shall receive the same fees allowed heretofore for such 
services. 

(3572) SEC. 9, The fees of public administrators shall be five per cent upon 
the amount of the estate administered by them, which per centage shall be _ 
the only compensation allowed for their services. 

(3573) Sec. 10. The public administrator is authorized to administer 
upon the estates of deceased persons in cases where by law he is entitled to 
administration by virtue of his office, and shall not be required to make 
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formal application for letters of administration, nor shall he be required to 
file any bond, except as public administrator; provided, that the- bond of 
any public administron may be increased as provided for in section‘ two of 
this.act. 

(3574) Ssc. 11. Any money paid into the Territorial treasury under the 
provisions of this act, excepting from an escheated estate, may be recovered 
by the rightful heirs or legatees. thereof in the following manner: Such 
heir, heirs, legatee or legatees, may present their claim therefor in the Pro- 
bate Court which had jurisdiction of the final settlement of the estate to 
which such money belonged, and make proof of the validity of such claim, 
after notice given to the Attorney-General of the Territory to the satisfac- 
tion of such court. If satisfied on the hearing that such claimant or claim- 
ants are rightfully entitled to the same, the court shall enter a decree that 
such money be paid to him or them; such decree shall be certified to by the 
Territorial Auditor, stating the amount found to bt due, and the said Au- 
ditor shall allow the same, and certify it to the Territorial Treasurer who 
shall pay the same; provided, no action shall be maintained under the pro- 
visions of this act, unless commenced within three years next after the final 
settlement of the estate to which they relate; and provided further, that all 
costs of such proceedings shall be paid by the applicant or applicants. If 
not applied for within three years as above provided, or applied for and not - 
obtained, such money shall then be placed in the educational fund as pro: 
vided for in section five of this act. 

(3575) Sec. 12. All acts and parts: of acts, so far only as they conflict 
with the provisions of this act are hereby- repealed. 

Sec. 13. This act shall oe effect and be in force from and after its 
passage. - 


Ead 


i An Act to amend Section Three of an act entitled “An act creating the Office of Public Administrator, 
and providing to the government of the same,” approved October 5, A. D. 1867. 


[Approved February 13, 1871.] 


Szction 1. Amending section. 

(3576) SEC. 2. Whenever any stranger or person without known heirs 
shall die intestate in house or premises of any other person,, it shall be the 
duty of such person, or any one knowing thereof, to give immediate notice 
to the public administrator, and in default thereof he shall be liable to any 
damage that may be sustained thereby, to be recovered by tne public ad- 
ministrator or any party interested. 

(3577) Sec. 3. He shall make a perfect inventory of all such estate and 
account for the same as near as circumstances will permit, according to the 
law prescribing the duties of administration, subject to the control and di- 
rection of the Probate Court. 

(3578) Src. 4. All acts and parts of acts in,conflict with the provisions 
of this act are hereby repealed. 

Src. 5. This act shall take effect and be i in force from and after its pas- 
sage. 
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CHAPTER LXXIV. 


Concerning the Territorial Indebtedness. 


[Approved October 5, 1867.) 


daoo 1. Repealed by act of 1868. 

SEO. 2. Repealed by act of 1868. 

SEC. 3., Repealed by act of 1868. 

SEC. 4, Repealed by act of 1868. 

(3579) Sxc. 5. From the date when this act shall take effect the salaries 
of the Territorial auditor and the Territorial treasurer shall be, for each, 
six hundred and fifty dollars per annum, and no other compensation shall 
be allowed. The salary of the district attorney, for the district in which 
the capital may be, shall be one hundred dollars per annum, for services as 
attorney-general, and nø further compensation shall be allowed him as 
attorney-general, other than the fees prescribed by law. 

(3580) Sec. 6. The auditor shall audit and the treasurer shall pay the 
salaries allowed in the previous section, and also all just charges by the 
the several counties for the keeping of Territorial prisoners. 

Src. 7, Repealed by act of 1868. 

(3581) Sec. 8. The Territorial treasurer shall draw his warrants quar- 
_ terly on the several county treasurers for all moneys that may be due him 
as treasurer; provided, that, from the date when this act shall take effect, 
all moneys due the Territory, from whatever source derived, shall be paid 
in United States legal currency. 

Src. 9; Repealed by act of 1868. 

(3582) Sec. 10. The auditor and treasurer shall each deliver to the 
governor annually, ‘not less than twenty days before the annual meeting of 
the Territorial legislature, a written statement containing a full exhibit of 
the accounts of their respective offices, and shall immediately after the con- 
vening of the legislature transmit a copy of said statement to the house of 
representatives. 

(3583): Sc. 11. All warrants issued by the Territorial auditor on and 
after the fifteenth day of August, A. D. 1867, shall be paid only in their 
regular order, according to their priority of date. 

(3584) Sec. 12. All acts and parts of acts conflicting with the provisions 
of this act are hereby repealed. 

Szc. 13. This act shall take effect and be in force from and after the 
first day of December, A. D. 1867. 
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CHAPTER LXXV. 


Regarding Territorial Bonds and Warrants. 


-- 


3 [Approved December 15, 1868.) 


(3585) SECTION 1. That all outstanding bonds issued by the Territorial 
treasurer under authority of the act, “To provide for the contingent ex- 
penses of the Territorial government,” approved November ninth, one 
thousand eight hundred: and sixty-four, are hereby declared valid and 
legal, and the faith and credit of the Territory pledged for their payment. 

(3586) SEC. 2. The interest on said bonds shall be paid by the treasurer 
upon presentation of the coupons at his office: in cases where the bonds are 
already due, and the coupons exhausted, the interest shall be computed 
from the date when the bond became due, and paid annually at the same 
rates as called for by the coupons; the treasurer shall take the receipt of the 
bondholder, for interest paid in this manner as a voucher, and shall doria 
upon the bond the date to which the interest is paid. 

(3587) Suc. 3. The Territorial treasurer is authorized to set apart from, 
the money of the Territory, from time to time, a sufficient amount to pay 
the interest on the Territorial bonds as it shall become due. 

(3588) Suc. 4. All Territorial warrants now outstanding and those here- 
after drawn shall be paid by the treasurer in the order in which they were 
issued, upon presentation; provided, they are drawn in accordance with the | 
Territorial laws. If upon presentation to the Treasurer of any warrant he | 
has not the funds in hand. to pay the same, he shall indorse, the day of its 
presentation upon the back of the warrant, and whenever it is paid interest, 
at the rate of ten per cent. per annum in United States currency, shall be 
allowed from said day, and paid in addition to the principal. 

(3589) Src. 5. Whenever the treasurer has on hand funds beyond the 
amount to pay interest on the bonds, and to meet outstanding warrants, he - 
: shall proceed to redeem the bonds of the Territory in the order of their pre- 
sentation to him. If none are presented, he shall advertise in the paper 
published at the capital at least two consecutive times, announcing his 
readiness to redeem bonds to the extent of the funds on hand, and shall 
allow at least thirty days for their presentation. 

(3590) Suc. 6. All acts and parts of acts conflicting with the provisions 
of this act are hereby repealed. 

Sec. 7. This act shall take effect and be in force from and after its 
passage. 
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Concer ning the Territorial Treasurer, the County Treasurers and Clerks 
| of Boards of Supervisors. 
| [Approved December 15, 1868.] j 

(3591) SecTIow 1. It shall be the duty of the county treasurer, county 
collector and. district attorney, of each county in this Territory to assemble 
with the board of superyisors of their respective counties at their regular 
meeting on the first Monday in January, April, July and October of each 
year, at 10 o’clock a. m. of said days. The county collector shall then, in 
the presence of the board of supervisors, make a full statement of all his 
accounts with the treasurer, and deposit in the hands of said treasurer all 
money, blank licenses, poll tax receipts, and all other accounts that may be 
due the county or Territory, taking the treasurer’s receipt therefor, ex- 
cept the delinquent tax roll. 

(3592) Suc. 2. Each of the county treasurers shall at said meeting, after 
the settlement-made by the collector, place in the hands of the board of 
supervisors all money, books and papers pertaining to his office, and the 
supervisors shall then and there examine all the accounts of said treasurer, 
and, if found correct in every particular, they shall return to him all such 
money, books and papers, taking his receipt therefor, and charging him 
with the same. The treasurer shall then turn over to the county collector 
all such books, blank licenses, poll tax receipts and other papers as may be 
necessary to enable him to proceed with his collections, and the county col- 
lector and board of supervisors shall, within five days after the first Mon- 
day in January in each year, deliver to the district attorney the delinquent 
tax roll, revised, and the collector and district attorney of each county 
shall immediately proceed to collect the delinquent taxes and licenses as 
required by law. 

(3593) ‘Src. 3. If any defalcation or neglect ‘of duty shall appear on the 
part of any county collector or county treasurer, in the settlement herein- 
before provided for, it shall be the duty of the board of supervisors to 
forthwith suspend such officer from the discharge of any official acts, and 
to immediately appoint some competent person to fill such office until such’ 
defalcation or neglect shall be finally adjudicated, and the person so ap- 
pointed shall immediately give such bonds and make such other qualifica- 
tions as is provided for by law, and it shall be the duty of the board of 
supervisors to retain in their possession all money and papers that they may _ 
receive from such defaulting or neglectful officer, until the person appointed ~ 
in his place shall have qualified; when they shall deliver the same to such 
person, taking his receipt therefor, and filing the same with the clerk of 
the board for reference. 

(3594) Sec. 4. From and after the first Monday in January, A. D. one 
thousand eight hundred and sixty-nine, it shall be the duty of the clerk of 
the board of supervisors of each county, immediately after each quarterly 
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settlement of the county treasurer with the board of supervisors, to prepare 
a statement of the amount of all money, from whatsoever source collected, 
paid over to the board, showing the portion thereof belonging to the’ Terri- 
tory; and, within ten days after each settlement of the county treasurer, 
to transmit said statement, certified to by the said clerk in his official capa- - 
city, to the Territorial treasurer. 

(3595) Sec. 5. Within ten days after the issuance of the warrant by the 
chairman of the board of supervisors for the collection of the taxes levied - 
in the annual tax roll, it shall be the duty of the clerk of the board of 
supervisors in each county to transmit to the Territorial treasurer a written 
statement, showing the amount of taxes due the Territory, contained in 
the annual tax roll, as shall appear from the footings made by the board. 


(3596) Sec. 6. Within ten days from the first Monday in January of 
each year hereafter, it shall be the duty of the clerk of the board of super- 
visors in each county to transmit to the Territorial treasurer, a written 
statement, showing the amount of the delinquent tax roll. 

(3597) Sec. 7. On reception of the statement from the clerk of the board 
of supervisors, required by section four, the Territorial treasurer is author- 
ized to draw upon the county treasurer of each county for the amount of 
Territorial money shown to be in his hands; ordering the transmission of 
said money in the United States mails by registered letters, at the risk of 
the Territory, and, upon the reception of such order, the ‘county treasurer 
is hereby required to so transmit all such money within ten days thereafter, 
under the penalties provided by law for neglect of duty; provided, that 
nothing in this section shall be construed to prevent the Territorial treas- 
urer from ordering the transmission of Territorial money by such gener l 
method as he may deem expedient at his own risk. 

(3598) Szc. 8. It shall be the duty of the district attorney to pay to the | 
- county treasurer, on the first Monday of each month,:all money due the 
county, collected by him during the preceding month. 

(3599) Sxc. 9. It shall be the duty of the sheriff to pay to the eeure 
on the first Monday of each month. 

(3600) Szc. 10. The books of account of the board of supervisors shall 
be open to inspection at all times. 

(3601) Src. 11. On-or before the first day of January, A. D. one thou- 
sand eight hundred and sixty-nine, and from time to time thereafter, as 
occasion may require, the board of supervisors shall furnish to the clerk of 
the board of supervisors and county treasurer all necessary books and blank 
receipts, and none other. shall be used by said officers than those so fur- 
nished; and it shall be the duty of the clerk of the board of supervisors and 
. the county treasurer to sign all such blank receipts as furnished the several 
county officers by the board of supervisors, as provided in the preceding 
part of this section. 

(3602) Sec. 12. On and after the first day of January, A. D. one thou- 
sand eight hundred and sixty-nine, all county dues shall be paid in lawful 
money. ~ é 
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- (8603) ; ‘Sze. 13. All outstanding county warrants, and all warrants here- . 
after issued by a board of supervisors, shall be paid in the order in which 
they are issued; provided, that it shall be the duty of the county treasurer, 
whenever lie shall have on hand funds to the amount of five hundred dol- 
lars, to advertise by publication in some newspaper published in his county, 
if there he one, if not, by public notices in at least three conspicuous places 
in said county,-that he will redeem warrants to that amount, specifying the 
numbers of the warrants then in order for redemption; provided, further, 
- that if any warrant so specified shall not be presented within ten days from 
the date of such advertisement, said warrants shall lie over until the suc- 
ceeding advertisement is made, and warrants next in order shall be paid on 
presentation. ` 

(38604) Sec. 14. If, under the provision of the preceding section, the 
warrant next in order for payment shall exceed the sum of five hundred 
dollars, the treasurer shall pay the amount on hand on said warrant, in- 
dorsing the same thereon. 

(3605) Szoc. 15. The county treasurer shall, on the first Monday in Jan- 
uary, make a full and complete statement of all money received, and from 
what source, and of all money disbursed by him, and transmit a copy of 
the same to the Territorial treasurer, and file a copy with the clerk of the 
board of ; supervisors. 

(3606) SEC. 16. All acts and. parts of acts conflicting with the proyi- 
sions of this act-are hereby repealed. 

Suc. 17. This act shall take effect and be in force on and after the thirty- 
first day of December, A. D. eighteen hundred and sixty-eight. 
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CHAPTER LXXVII. 


| Regarding Weights and Measures. 


| i [Approved December 14, 1868.] 


(3607), SEcTION 1. That it is hereby established that throughout this 
Territory a bushel of corn shall consist of fifty-four pounds; a bushel of 
wheat of;sixty pounds; a bushel of barley of forty-five pounds; a bushel of 
rye of fifty-six pounds; a bushel of oats of thirty-two pounds; a bushel of 
small white beans of sixty pounds; a bushel of other beans of fifty-five 
pounds; one hundred pounds shall constitute one hundred weight, and two 
thousand, pounds shall constitute one ton. l 

(3608) Szc. 2. In all transactions the foregoing shall be the standard of 
weights in this Territory, unless otherwise especially agreed upon by the. 
parties interested. 

Src. 3. This act shall take effect and be in sorte from and after its 
passage. | 
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CHAPTER LXXVIII. 


Creating the Office of County Surveyor. 
[Approved December 12, 1868.] 

(3609) SEcTION 1. That there shali be elected in each county of the Ter- 
ritory, at the next general election, a county surveyor, who shall take the 
official oath now prescribed by law, and give such official bond as shall be 
in amount fixed by the board of supervisors, to be conditioned, secured, 
approved, filed and recorded as the bonds of other county officials are, and 
shall be so conditioned as to hold the principal and sureties lable for any 
breach thereof, made while acting or illegally refusing to act. 

(3610) Sec. 2. The official bond of no county surveyor shall be less ‘than 
one thousand dollars, and the board: of supervisors may at any time require 
a new bond, or an additional bond, to be given on ten days’ notice to be 
given in writing, and if such new bond or additional bond is not given, the 
board of supervisors shall declare the office vacant, and shall fill the 
vacancy by appointment: for the remainder of the term, and shall fill a 
vacancy in like manner if arising from any other cause. 

(3611) Sec. 3. That the county surveyor shall, in all cases, be elected for 
the term of two years, and, until such time as there is one elected in each 
county, the board of supervisors in each county are authorized to appoint a 
county surveyor for their respective counties, to hold said office until the 
next general election, or until his successor is duly elected and qualified. 

(3612) Sze. 4. Every county surveyor shall keep a record of the plat and 
field notes of each survey made by himor his deputies, in a book or books 
provided by the county for that purpose, a certified copy of which record, 
or any other record in his office, he shall furnish to any person requesting 
. the same. The records of all the surveys hereafter recorded shall be so made 
and arranged as to be easy of reference. The said surveyor shall also preserve 
the original field notes and calculations of each survey made by him or his 
deputies, and shall deliver them, together with the records of his office, to 
his successor. 

(3613) Sec. 5. The surveyor or his deputies may demand and receive for 
their services the following fees, to wit: 

For each day’s service, six dollars. 

For each mile in going from his office to the place of rendering ioh ser- 
vice, and returning, twenty cents. 

For plat and certificate, except town plats, one dollar. 

For recording a survey, one dollar. 

(3614) Sec. 6. In all surveys the bearings shall be expressed, as nearly as 
may be, according to the true meridian, and the declination of the magnetic 
meridian from the true meridian shall be given, with the year, month and 
day of the survey, except in the survey of an east and west or north and 
south line, when the declination of the needle from the line surveyed, with 
the date thereof, shall be sufficient. 

Sxc. 7. -This act shall take effect and be in force from and after the first 
day of January, 1869. 


608 


| 
| 
! PAWNBROKERS. i [0HAP. 79 
i . 


| CHAPTER LXXIX. 


| 4 
To define the duties and liabilities of Pawnbrokers and Pledgees.: 
[Approved February 7, 1871.] 


(3615) Section 1. Every person or firm engaged in the business of pawn- 
broker or pledgee, or of the purchase or sale of second-hand clothing, wares 
or merchandise, shall keep a register book of the size known by stationers 
as six quarto extra cap, in which shall be made an entry, with ink, in the 
English language, at the time of loan, pledge or purchase, a true and accu- 
rate account and ‘description of every article of property pledged or pur- 
chased, the name and residence of the pledger or vendor, the date, dura- 
tion, amount and rate of interest of every loan made, or the date and hour 
of purchase of any property purchased, and shall, if any loan be made or 
property pledged, at the time of the loan or pledge, deliver to the pledger 
a written or printed memorandum, signed by him, her or them, containing 
a copy of said entry, and shall in like manner keep an account of all sales 
made by him, her or them. 

(3616) Szoc. 2. The rate of interest, or percentage, which shall be law- 
fully charged by any pawnbroker or pledgee shall not exceed five per cent. 
per month, in advance, on all loans exceeding twenty dollars, which shall 
include all charges for discount, commissions, storage, brokerage, wasting, 
and all and every charge or charges thereupon; nor shall said interest at 
any time be compounded. 

(8617) Src. 3. Any pawnbroker or pledgee who shall directly or indi- 
rectly charge or receive any interest greater than five per cent. per month, 
or by charging commissions, discount, brokerage, storage, wastage or other 
charge, or shall attempt to increase said interest, shall forfeit three 
times the value of the article pledged or-to be pledged, to be recovered by 
the owner or pledger in a civil action, which may be brought by the party 
aggrieved., 

(3618) See. 4. No E or pledgee shall sell or dispose of any ar- 
ticle pledged to them and. unredeemed, until it has remained in his, her or 
their possession three months after the last day of redemption; and all such 
sales shall be at public auction, upon notice of five days, published in some 
newspaper printed at the place where the sale takes place, and if no news- — 
paper is there printed, then by posting notices in two public places five days 
before the sale, giving the place where the article will be sold, and a list of 
said articles, which sales shall, in all cases, take place in the town or city 
where such articles are pledged. 

(3619) Src. 5. After deducting from the proceeds of any sale, as afore- 
said, the amount of the loan, the interest then due as herein provided, and 
ten per cent. onthe loan additional for the expense of the sale, such pawn- 
broker or pledgee shall pay the balance to the person entitled to redeem 
such property; if no sale had been made, and if not so paid on demand, 
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three times the amount thereof shall be forfeited, to be recovered by the 
owner or pledger, in a civil action to be brought by him therefor. 

(3620) Sec. 6. Every pawnbroker or pledgee, or purchaser or seller of 
second-hand clothing, wares or merchandise, shall exhibit his, her or their 
register book, and all articles received in pledge or purchased by him, her 
or them, and his, her or their account of purchases`or sales, to any sheriff, 
constable or police officer possessing the necessary writ or warrant to search 
for personal property. It shall be the duty of every pawnbroker or pledgee, — 
or any purchaser or seller of second-hand clothing, wares and merchandise, 
to produce his, her or their register book for inspection, to any sheriff, con- 
stable or police officer, whenever so required by the order of any committing 
magistrate of the county, and such order may be made by such magistrate 
whenever he shall deem it expedient for the purpose of ascertaining the 
place of concealment of any stolen property. 

(3621) Sec. 7. Every pawnbroker, pledgee or purchaser or seller of sec- 
ond-hand clothing, wares and merchandise, who shall violate the provisions 
of this act, shall be deemed guilty of a misdemeanor, and upon conviction . 
shall be fined in a sum not less than fifty nor exceeding three hundred dol- 
lars, or by imprisonment in the county jail for a term not exceeding six 
months, or by both such fine and imprisonment. 

(8622) SEC. 8. All fines collected under or for the violation of the pro- 
visions of this act shall be paid into the treasury of the county where the 
same shall be collected, and applied to the support of the public schools of 
said county. 

Szc. 9. This act shall take effect and-be in force from and after its pas- 
sage. 
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CHAPTER LXXX. 


| Relating to Town Sites. 
| [Approved February 16, 1871.] 


(3628) SECTION 1. In all cases in which any of the public lands of the 
United States i in the Territory of Arizona has been or shall hereafter be se- 
lected and occupied as a town site, if the inhabitants of such town shall be 
at the time incorporated, it shall be the duty of the corporate authorities 
of such | town, or, if not incorporated, then of the probate judge of the 
county i in which such town site is situated, whenever called on by any of 
the occupants of such. town, and, the money for the entrance of such town 
site furnished, to enter such town site under the act of congress in such 
case made and provided. | 

(3624) SEC. 2. When a town site is entered under the above recited act 
of congress by the corporate authorities of any incorporated town, deeds 
shall be made by the mayor or other chief officer of such town for the time 
being, and said deed or deeds shall be attested by the city clerk or registrar, 
and shall be signed by the mayor or other chief officer, under the corporate 
seal of said city, attested by said city clerk or registrar, if said city shall 
have a corporate seal, and if it shall have no seal, under the private seal of 
said. mayor or other chief officer, attested by the city clerk or registrar as 
aforesaid. . N 

(8625) Src. 3. In all cases where towin sites have been, or shall here- 
after be, entered in this Territory, by the probate judge of the county for 
the use of the inhabitants thereof, as prescribed by law, it shall be the duty 
of such judge so enteriug such site to convey the same to the occupants 
and inhabitants thereof, according to their respective interests, in the man- 
ner hereinafter prescribed. 

(3626) SEC. 4. At any time after the entry of such town site, the probate 
judge of the county in which such town is situated may appoint three 
commissioners, who shall not be residents of such town, or the owners of 
any interest therein, and it shall be the duty of said commissioners, if the 
town has not been surveyed, to cause an actual survey to be made, con- 
forming as near as may be to the original plan of the town, and cause a 
plat thereof to be made, designating on such plat the lots or square: on 
which improvements are standing, with the names of the owner or owners 
thereof, together with the value of such improvements. They shall also 
make ont a list of all owners or occupants of lots, or parts, in said town 
site, including therein all persons who shall own, or be possessed, either 
actually or constructively, of any part or lot. situated in said town site. 

(3627) Src. 5. When the plat and list, as above prescribed, has been 
completed, the said commissioners shall cause to be published i in some news- 
paper, published in the county in which said town is situated, if there be 
one, or, if there be none, then in some newspaper published in an adjoin- 
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ing county, a notice to all persons concerned or interested in such town 
site, that, on a designated day, the said commissioners will proceed to set 
off to the persons entitled to the same, according to their respective inter- 
ests, the lots, squares or grounds to which each of the occupants thereof 
shall be entitled. Such publication shall be made at least thirty days prior 
to the day set apart by such commissioners to make such division. 


(3628) Suc. 6. After such publication shall have been duly made the - 
commissioners shall proceed, on the day designated in such publication, to 
set apart, to the person entitled to receive the same, the lots, squares or 
grounds to which each shall be entitled according to their respective inter- 
ests, including in the portions set apart to each person or company of per- 
sons the improvements belonging to such person or company. 

(3629) Src. 7. After setting apart such lots or grounds, and the valua- 
tion of the same, as hereinbefore provided for, the said commissioners shall 
proceed to levy a tax upon the -lots, according to their value, sufficient to 
. raise a fund to re-imburse the parties who may have advanced the money to 
enter said site, the sum or sums paid by them in securing the title to such 
town site, together with all the expenses accruing in perfecting the same, 
including the surveying and platting and fees of the commissioners, and 
the expenses of the probate judge, for their respective services, and all 
other necessary expenses connected with the proceedings. 

(3630) Sec. 8. Such commissioners shall make due return of their pro- 
ceedings to the probate judge, within ten days after the completion of their 
duties under this act, and shall, with such return, file all papers, plats, 
valuations and assessments connected with such proceedings. 


(3631) Szc. 9. The said probate judge shall then proceed to collect the 
taxes, levied as aforesaid, and he shall make deeds to the lots so set apart 
to the various parties entitled to the same, but no deed shall be made to 
any person until such person shall have first fully paid all-the tax or assess- 
ment so levied against him, and in case any person shall neglect or refuse to 
pay such tax or assessment for three months, then the probate Judge may 
proceed to offer such lots for sale to the highest bidder, first giving such 
notice as may be required in case of execution against the lands and tene- 
ments of a debtor in the district court. 

(3632) Sec. 10. The probate judge shall receive a reasonable sum for his. 
services and his expenses. Deeds made by the probate judge, in gursuance - 
of this act, shall be acknowledged by him before some officer duly autho- 
rized by law to take such eens and may be recorded as other 
deeds. 

(3633) Sec. 11. All persons who select and lay out a town site, and their 
assigns, shall be deemed occupants thereof, and the lots embraced therein, 
within the meaning of the above-mentioned act of congress, and deeds 
shall be made accordingly. 


(3634) Src. 12. All moneys collected under the provisions of this act, 
and not paid out for expenses, as thérein provided, but remaining as sur- 
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plus, shall be expended for the benefit of such town, in such manner as the 
- corporate authorities shall direct, if the town be incorporated, and, if not 
incorporated, then as shall be directed by a meeting of the citizens of ‘said 
town, held after two weeks’ notice. 


CHAPTER LXXXI. 


| Concerning Marks and Brands. 
| 5 [Approved February 7, 1877. 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3635) SECTION I; Every person being the owner of horses, mules, cat- 
tle, sheep, goats or hogs, shall have and keep a mark, brand and counter- 
brand (venta) different from the marks, brands and counterbrands of his 
neighbor, | 
Territory; provided, that nothing in this section shall apply to such brands 
or marks as are now recorded in accordance with law. 

(3636) Seo. 2. Every such owner shall record with the recorder of his 
county his mark, brand and counterbrand, by delivering to said recorder 
his mark cut upon a piece of leather, and his brand and counterbrand 
burnt upon it, and the same shall be kept in the recorder’s office, and a 
certified copy thereof made by the recorder, with his seal of office attached 
thereto, shall be deemed evidence on trial of any action in a court of com- 
petent jurisdiction, as to the ownership of all animals legally DATEN and 
branded. ' 

The recorder shall enter in a book, to be kept by him for that purpose, 
a copy of said marks, brands and counterbrands, and properly index the 
same in the name of the owner or owners of said marks, brands and 
counterbrandss provided, that such recorder shall be satisfied that such 
mark, brand and counterbrand tendered to him for record is unlike any 
other mark, brand or counterbrand in the county, or, so far as his know- 
ledge extends, is different from any other in the Territory. For recording 
the mark, brand and counterbrand, and indexing the same, the’ recorder 
` shall be entitled to demand and receive the sum of three dollars. 

(3637) Suc. 3. No mark, brand or counterbrand shall be considered as 
lawful iffnot recorded as specified in this act. 

(3638) Sec. 4. On the trial of any action to recover the possession of any 
animal which i is marked or branded as provided in this act, the mark or 
brand shall be deemed prima facie evidence that the animal belongs to the 
owner or owners of the mark and brand, and that he, she or they were en- 
. titled to. the possession of the said animal at the time of the commence- 
ment of the action, which action shall conform to the proceedings had in 
justices’ courts in civil cases. 

(3639) Sec. 5. No person shall use more than one mark, brand or 
counterbrand, unless the same shall have been acquired by purchase or 
donation, and:recorded as provided in section two. 


and, as far as practicable, shall be different from any other in the . 
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(3640) Sze. 6. Any person or persons selling cattle which are not in- 
tended for slaughter, or any horses, mares, mules, jacks or jennies shall be 
required to eounterbrand them on the shoulder, or give a written descrip- 
tive bill of sale, and any person or persons not complying with the provi- 
sions of this section, cannot recover by virtue of his or their brand; pro- 
vided, that the owner of any animals enumerated in this section which are 
kept -for domestic purposes, shall not be compelled to mark, brand or 
counterbrand the same. l 

(3641) Sego. 7. The board of supervisors of each county in the Territory 
shall provide a judicial or counterbrand to be used for the sale of stock on 
execution. i 

(3642) Sec. 8. Any person who shall, after the passage of this act, mark 
or cause to be marked any horse, mare, colt, jack, jennie or any one or 
more head of neat cattle, sheep, goats or hogs by cutting off both ears, or 
by cutting both ears to a point, or by branding over other brands, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof, shall be 
punished by a fine of not less than one hundred dollars, nor more than 
three hundred dollars, or by imprisonment in the county jail for a period 
of not less than one month, nor more than six months, or by both such fine 
and imprisonment. 

(3643) Sec. 9. That an act concerning marks and brands, approved 
February 18th, 1871, and the act amendatory: thereof, approved February 
14th, 1873, and all acts and parts of acts in conflict with the provisions of 
this act, are hereby. repealed. ` 

Src. 10. This act shall take effect-and be i in force from and after its 
passage. 
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ooo CHAPTER LXXXII. 


| 
| In relation to Personal Mortgages in certain cases. 
| 


[Approved February 7, 1871.] 

(3644) Sxctron. 1. Chattel mortgages may be made on the following 
property to secure the payment of just indebtedness: Upholstery and fur- 
niture used i in hotels and public boarding-houses, when mortgaged to secure 
the purchase-money of the identical articles mortgaged, and not otherwise; 
saw-mill, grist-mill and steamboat machinery; tools and machinery used by 
machinists, foundery men and other mechanics; steam boilers, steam en- 
gines, locomotives, engines and the rolling stock of railroads; printing press- 
es and other printing material. instruments and chests of a surgeon, phy- 
sician or dentist; libraries of all persons; machinery and apparatus for min-- 
ing purposes; growing crops, grain in store or field; teams and implements 
pertaining to farm; stock of all kinds on farm. No mortgage made by vir- 
tue of this,act shall have any legal force or effect (except between the par- 
ties thereto), unless the residence of the mortgagor and mortgagee, their 
profession, trade or occupation, the sum to be secured, the rate of interest 
to be paid, when and where payable, shall be set out in the mortgage; and 
the mortgagor and mortgagee shall make affidavit that the mortgage is bona 
fide, and made. without any design to defraud or delay creditors, which af- 
fidavit shall be attached to such mortgage. 

(8645) Sec. 2. All mortgages made in pursuance of this act (with the af- 
fidavit attached) shall be recorded in the county where the mortgagor lives, 
and also in the county or counties where the property i is located or used; 
provided, that property tn transitu from the possession of the mortgagee to 
the county of the residence of the mortgagor, or to a location for use, shall, 
during a reasonable time for such transportation, be considered as located. 
It shall be the duty of the county recorders of this Territory to provide 
proper books of record and of index, in which they shall make a true copy 
or record of all mortgages made in pursuance of the provisions of this act, 
and left with them for record, and they shall enter, in alphabetical order, 
the names of mortgagee and mortgagor in such index books. The recor- 
der shall note on the mortgages and in the index books the time (in like 
manner as mortgages on real estate) when the same was received into the 
office for*record, and the recording shall take effect from that time. The 
recorder’s fees for recording and indexing shall be the same as are allowed 
him by law for like services for recording deeds of real estate, to be paid in 
advance by the person presenting the same for record. 

(3646) Suc. 3. No chattel mortgage shall be valid (except between the 
parties thereto) unless the same shall have been made, executed and record- 
ed in conformity to the provisions of this act; provided, however, if the mort- 
gagee receives and retains the actual possession of the property mortgaged, 
he may omit the recording of his or her mortgage during the continuance 
of such actual possession. 
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(3647) Suc. 4. A right of redemption shall remain in the mortgagor un- 
til the same shall have been foreclosed by due process of law, or by agree- 
ment between the parties to the mortgage, which agreement shall ‘be enter- 
ed on the record of the mortgage, and for the entering of which the record- 
er shall be entitled to the same rate of fees as for recording the original, to 
be paid in advance by the parties to the mortgage. 


(3648) Sro. 5. All property mortgaged in pursuance of the provisions of | 
this act may be attached at the suit of the creditors of the mortgagor; if 
such property be attached, then such creditor shall pay or tender to the 
mortgagee the actual amount due him on such mortgage before the officer 
making such attachment shall be entitled to the actual possession of such 
property. When property thus situated and thus redeemed shall have been 
sold by the officer by virtue of due legal proceedings, out of the proceeds 
of the sale he shall first pay to the creditor the amount advanced by him to 
pay the mortgage, with legal interest thereon; second, pay all legal costs and 
fees appertaining to the andemene execution and sale; third, pay the judg- 
ment creditor the amount of the judgment, and any remaining surplus pay - 
to the judgment debtor. If the creditor of the mortgagor prefers, he may 
cause to be attached the right of redemption of said mortgagor, and cause 
the same to be sold, subject to the rights of the mortgagee. Such attach- 
ment shall be made by leaving a copy of the writ of attachment, with notice 
of the attachment, with the mortgagee. -When the sale of such equity is 
made on an execution obtained by such attaching creditor, the sum realized 
shall be applied to the payment of costs, fees, discharge of the execution, 
and any remainder paid the judgmeiit debtor. When the interest of the 
mortgagee shall be attached, a copy of the writ-of attachment shall be left 
with the mortgagor, with notice of the attachment, and any payment made 
by him to the mortgagee after such notice shall not release the attachment 
or affect the rights of the attaching creditor, but said mortgagor may pay 
the amount due on said mortgage to the officer who made the attachment, 
and thereupon said officer shall release said attachment and hold the money 
so paid him in the same manner asif he had originally attached said money. 

(3649) Sc. 6. This act shall not be so construed as to interfere or conflict 
with the lawful mining rules, regulations or customs in regard to the locat- 
ing, holding or forfeiture of claims, but in ali cases of mortgages of mining 
interests under this act, the mortgagee shall have the right to perform the 
same acts that the mortgagor might have performed for the purple of pre- 
venting a forfeiture of the same under the said rules, regulations or customs 
of mines, and shall be allowed such compensation therefor as'shall be deem- 
ed just and équitable by the court ordering the sale upon a foreclosure; pro- 
vided, that such compensation shall in no case exceed the amount realized 
from the claim by a foreclosure and sale. 

(3650) Sec. 7. The mortgagee, in £” mortgages made under this. act, 
shall be allowed one day for every thirty miles of the distance between his 
residence and the county recorder’s office where such mortgage ought by 


616 TERRITORIAL AND COUNTY OFFICERS. [orap. 83 


law to be recorded, to conform, to the provisions of this act, before any at- 
tachment shall be valid, made by the creditors of the mortgagor. - 

SEC. 8. This act to have full force and effect on and after the first day 
of June, | 1871. 
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CHAPTER LXXXIII. 


izing the Danan sainent: Terms, Time and Expiration of Certain Ter- 
| ~ ritorial and County Officers. 
| [Approved February 18, 1871.] 

(3651) | SEC. 1. The term of all officers elected or appointed in this Terri- 
tory, except the members of the board of supervisors, notaries public and 
commissioners of deeds, shall expire on the 31st day of December, A. D. 
1872, and every two years thereafter; and all officers elected or appointed 
for a full term, except the members of the board of supervisors, notaries 
public and commissioners of deeds shall commence their term of office on 
the first day of January next, after the term of their predecessors shall have 
expired; and all officers elected or appointed to fill any vacancy, except 
notaries public and commissioners of deeds, shall hold such office only 
until the expiration of the regular term, which the person whose vacancy is 
so filled would have held the same.* 

(3652), Szc. 2. Al officers elected or appointed (except members of the 
legislature) for a full term shall take and file the oath of office and give the 
bonds required by law before entering on the duties of their office, and may 
take such oath and give such bonds at any time within twenty days before 
the commencement of their term of office respectively; ; all persons appointed 
to fill a vacancy shall take such oath and give such bonds within ten days 
after receiving notice of their appointment. ; 

(3653) Suc. 3. The term of the office of Territorial treasurer, auditor 
and attorney-general shall expire on the 31st day of December, A. D. 1872, 
and. every two years thereafter, unless sooner removed from such offices as 
prescribed by law. 

(3 654) SEC. 4. And all officers, either elected or appointed, shall hold 
their respgctive offices until their successors are elected and qualified. 

(8655) Suc. 5. All acts or parts of acts in conflict with this act are hereby 
repealed, 

Szo. 6. This act shall take effect and be in force from and after its 
passage. | i 

* AS amended by act of 1873. 
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CHAPTER LXXXIV. 
To Encourage Scientific Medical Practice and to Prevent Quackery. 


[Approved January 31, 1878.) 
Be it enacted by the. Legislative Assembly of the Territory of Arizona: 


(3656) Section 1. Any person within this Territory who shall hold him- ` 
self or herself out to the public.as a practitioner of medicine or surgery, and 
who shall, for pay, or reward, or gratuity, practice medicine or surgery, 
without having first received from some medical college, school, or institu- 
tion of learning, a license or diploma, showing and reciting that such per- 
son was, at the time of the issuance of such license or diploma, sufficiently 
educated and duly authorized by such institution to enter regularly upon 
the practice of medicine or surgery, shall be deemed guilty of a misde- 
meanor, and, upon conviction thereof, shall be punished by fine of not less 
than fifty nor more than two hundred dollars, to be fixed by the court be- 
fore whom such person is tried; but, upon a second conviction of the same 
person of like offense, he shall be punished by fine of not less than two hun- 
dred nor more than three hundred dollars, and be imprisoned for a period 
of not less than three nor more than six months, in the discretion of the 
. court. l 

(3657) SEC: 2. When any person shall sue another in any court in this 
Territory for services rendered by him as a physician or surgeon, the de- 
fendant in any such action may plead-that such person was not, at the time 
of the rendition of such service, a duly educated and licensed physician or 
surgeon, and, upon the interposition of such plea, it shall be incumbent 
upon the plaintiff to produce his authority and license to so practice medi- 
cine or surgery, and if he fail to do so (unless he explain to the satisfaction 
of the court or jury trying said cause, the cause of its non-production), the 
defendant shall have judgment for his costs. 

(3658) Sec. 3. This act shall not be considered as applying to persons- 
who shall prescribe for the sick in town, village or settlement in which 
there is no regularly educated physician practicing. 

Suc. 4. This act.shall not be in force until ninety days after its passage. 
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CHAPTER LXXXV. 
To pane for obtaining the Statistics of the Territory. 


[Approved February 5, 1873.] 


Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3659) SECTION 1. It shall be the duty of the county assessors of the 
several counties of the 'lerritory, at the time of making the annual assess- 
ment, to obtain the following information from each person assessed, to 
wit: The number of acres he or she has under cultivation; class of pro- 
ducts; average yield per acre; expense of cultivation; average price re- 
ceived; number and kind of fruit trees and vines set out, and their yield; 
number of horses, cattle, hogs and sheep; proceeds of placer and quartz 
mines; number of mines patented; number of and class of machines for re- 
ducing ores, and average yield per ton; number of flouring mills, and 
amount of flour made; number of saw-mills and amount of lumber made; 
and a complete detail of all other mechanical or manufacturing operations. 
To obtain this information the assessor shall be furnished with convenient 
blanks; and when completed he shall turn the same over to the county re- 
corder; and the county recorder shall make a complete copy of the same 
and forward it to the Territorial auditor, on or before the first day of 
December of each year: 

(3660) Suc. 2. It shall be the duty of the Territorial idto to cause to 
- be printed. convenient blanks for the use of the assessors of the several 
counties, to conveniently obtain the information as provided in section one 
of this act; which blanks shall be forwarded to the said assessors on or be- 
fore the first day of April of each year; and he shall draw his warrant in pay- 
ment for printing said blanks on the Territorial treasurer, and the treas- 
urer shall pay the same out of any money in the treasury not otherwise 
appropriated. It shall be ihe duty of the auditor to record the statistics of 
the Territory in a book pr U for that purpose, which shall be open to 
the use and inspection of any citizen of the Territory, and he shall make a 
full statement of the statistics of the Territory to each legislature. 

Sec. 3. This act shall take effect and be in force from and after its 


passage. 


i 


onaP. 86] | COMMON CARRIERS. D 619 


CHAPTER LXXXVI. 


‘Relating to Common Carriers. 
[Approved February 18, 1873.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona; 


(3661) SECTION 1. Every person, association or company doing business 
within this Territory as common carriers, who shall at any time have any 
unclaimed article or package, not perishable in nature, remaining for a 
period of ninety days in their possession, after carrying the same to its pro- 
per destination, as directed or marked, and upon which their reasonable 
charges for freight, storage, etc., shall remain unpaid, are hereby author- - 
ized and empowered to collect such charges in the manner hereinafter ` 
provided. 

(3662): Sec. 2. In all cases where the owner or consignee and his place of 
residence is known, the common carrier shall first cause notice to be given 
him personally, or by mail, of the fact of such unclaimed property remain- 
ing on hand; and, after the expiration of ninety days, if such article or 
package remains unclaimed and the charges thereon unpaid, the common 
carrier shall cause notice, together with a description of the property, as 
near as may be, to be published for a period of twenty days in somẹ news- 
- paper published in the county, or if there be no newspaper published with- _ 
in the county, then by posting such notice for a like period in at least 
three of the most public places in the county. Such notice shall contain 
the name of the consignee and of the consignor, if possible to obtain them, _ 
the amount of charges due thereon, and such further description of the 
property as may be practicable or necessary to identify the same. ‘Also 
the time and place at which such property will be disposed of to pay the 
` charges due thereon. f 

(3663) Sec. 3. At the expiration of the twenty days’ notification by pub- 
lication -or posting, such carier may, at the time and place thereby ap- 
pointed, proceed to sell such unclaimed property at public auction to the 
` highest bidder. 

(3664) Src. 4. Whenever any common carrier shall have remaining in 
his possession, unclaimed, any property, package or article, perishable in 
nature, after having carried the sarne to its proper destination, as marked 
or directed, he or they may proceed to dispose of the same to the best 
advantage practicable for the payment of his charges thereon. No sale of 
perishable property shall be made by any common carrier without first giv- 
ing at least one hour’s notice thereof at the place of sale, and without first 
giving notice to the owner or consignee thereof for at least twenty-four 
hours before such sale, provided suth owner or consignee is known and can 
be so notified without loss or danger to such property. 

(3665) Src. 5. After the sale of either class of property, the common car- 
rier may deduct from the money received thereat his reasonable charges for 
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freight, storage, &c., and the costs of sale, and if any money remain over it 
shall be paid to the owner or consignee of such property, if he be known 
and can be found. If not to be found, such remaining money shall be 
paid, as soon as practicable, to the county treasurer of the county in which 
the sale took place. There shall also be filed with the treasurer, at the 
time of paying over the money, a copy of the notice required to be given in 
section two of this act; shall be sworn to as correct, and as. having been 
given for the time, by such section two required, and such verified copy 
shall be filed with the treasurer; and, in cases of the sale of perishable pro- 
perty, there shall be filed with the treasurer at the time of paying over such 
` remaining money, a verified statement showing the character of the pro- 
perty sold, the time and place of sale, the amount received therefor, and 
the amount of charges for which the same was sold, and the amount of 
costs of sale. 

‘The treasurer shall give notice of the amount of money received, arid on 
what account received, by posting the same for a period of six months out- 
side of his office door. It, at the expiration of six months’ notice, as herein 
required, the said money remains unclaimed, the treasurer is hereby author- 
ized and directed to carry and apply such money to the school fund of his 
county, ag having escheated thereto. 

Sec. 6.) This act shall take effect and be in force from and after its pas- 


sage. 


_ a> - CHAPTER LXXXVII. 


i 
„An Act to permanently locate the Territorial Seat of Government at Prescott, Yavapai County, Arizona. 


| t 


[Approved January 1%, 1877.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


' (3666) Snorron 1. That on and after the first Monday of May, A. D., 
one thousand, eight hundred and seventy-seven, the permanent seat of. gov- 
ernment and capital of this Territory shall be, and the same is hereby, es- 
tablished and located at the town of Prescott, in the county of Yavapai. 

(3667) SEC. 2. All acts and parts or sections of acts hitherto passed by 
the Legislative Assembly of this Territory, inconsistent with the provisions 
of this act are hereby repealed. 
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CHAPTER LXXXVIII 


To provide for a Revision and Publication of the Laws of the Territory of 
Arizona. l 3 


[Approved February 9, 1877.] 
Be it enacted by the Legislative Assembly of the Territory of Arizona: 


(3668) SxctTion 1. That John P. Hoyt is hereby authorized to compile 
all the laws of the said Territory in force at the time of the completion of 
such compilation, and make a full index „thereof, and cause the same to be 
published under his supervision, in one volume, to be known as the Com- 
piled Laws of Arizona. 

(3669) Sec. 2. That said John P. Hoyt shall procure the publication of 
one thousand copies of said laws, at the lowest cash price for which he can 
contract therefor, not however to exceed four dollars for each copy so 
published. 

(3670) Szc. 3. There is hereby appropriated out of a money in the 
Territorial Treasury not otherwise appropriated, the sum of four thousand 
dollars to pay for the publication of such laws, and the Territorial auditor 
is hereby authorized and directed to draw his warrant upon the Territorial 
treasurer for such sum or sums as the said John P. Hoyt shall from time 
to time certify to be due to the publishers of said laws for work thereon, 
and the Territorial treasurer is hereby authorized and directed to pay said 
warrant or warrants out of the money-appropriated by this ‘act. 

(3671) Sec. 4. That said John P. Hoyt shall receive for his services as 
set forth in this act, the sum of one thousand dollars, for which sum the 
said auditor is hereby authorized and directed to draw his warrant upon 
said treasurer upon the certificate of said John P. Hoyt, that his services 
as provided in this act have been fully performed, and the said treasurer i is 
hereby authorized and directed to pay the same out of any money in his 
hands not otherwise appropriated. 

(3672) Suc. 5. Said copies of said compiled laws Skei published and 
delivered shall be deposited in the library of the said Territory, and shall 
be distributed by the librarian without charge to such public officers in this 
Territory as the Legislative Assembly may “by law designate, and to the 
_ sister States and Territories of the United States in exchange for similar 
books, upon such conditions and in such a manner as to said Horarian shall 
seem for the interest of this Territory. 

(3673) Sec. 6. That said librarian is hereby atore to sell copies of 
said laws to persons desiring to purchase the same, at such a price as may 
be by him designated, not less than the cost thereof to the Territory, and 
the money arising from such sales shall be by said librarian used for the 
purchase of books for said library. 

Sec. 7. This act shall take effect and be in “force from and after its 
passage- ` 
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The following are the titles of all the acts of the Territory of Arizona, from 
1864 to 1877 inclusive, that have been omitted in this compilation; the subject 
matter of the amendatory statutes thus omitted being included in the acts 
amended, to wit: 


— 


1864. 


Authorizing the appointment of a commissioner to report a code of laws. 

For the benefit of John G. Capron. 

For the benefit of Elliot Cones. 

Empowering the Governor to appoint a commissioner to draft a map of the Terri- 
tory. i 

To incorporate the Arizona Central Road Company. z 

Granting the exclusive right to Samuel Todd and his associates and SUCCESSOTS to 
maintain and keep a ferry across the Colorado river at Mohave. 

Incorporating the Castle Dome Railroad Company. 

To incorporate the Tucson, Poso Verde and Libertad Road Company. 

To incorporate the Santa Maria Wagon Road Company. 

To incorporate the Mohave and Prescott Toll-Road Company. 

To provide for stay of legal proceedings on foreign indebtedness. 

Granting the exclusive right to William D. Bradshaw and his associate to maiù- 

i tain and keep a ferry across the Çolorado river at La Paz. 

To incorpurate the Hulapai Mining, Smelting and Assaying Company. 

To authorize probate judges to appoint a term of court for civil business. 

To appropriate money for the aid of public schools.’ | 

To divorce Mary Catherine Mounce from the bonds of matrimony. 

Authorizing a loan on the faith and credit of the Territory to inaugurate and pay 
the expenses of a campaign against the os sa Indians. 

Authorizing the raising of Rangers. 

In regard to printing. 

Relating to the publication of legal notices. 

To provide for the payment of certain expenses incurred in the late Indian cam- 
paign under King S. Woolsey. . 

_ To incorporate the Arizona Railway Company. 

Incorporating the Prescott, Walnut Grove and Pima Road Company. . - 

To incorporate the Prescott and Fort Wingate Road Company. 

Amendatory to chapter fifty-seven, of the Code, entitled ‘Of Fees of Officers.” 

Declaring the time when chapter fifty-nine of the Code, entitled “Of the Prohi- 
bition of Gambling,” shall take effect. 

To provide for the contingent expenses of the Territorial Government. 

To incorporate the Arizona Historical Society. > 


1865. 


Creating the county of ‘‘ Pah-Ute.” 

Convening a special term of the Supreme Court of the E 

Repealing an act entitled ‘‘An act to provide for stay of legal proceedings on 
foreign indebtedness.” ; 
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Legalizing certain acknowledgments of deeds and other official acts of C. W. C. 

Rowell, as commissioner of deeds for California, residing in Arizona Terri- 
. tory. | 

Amendatory of “ An act incorporating the Castle Dome Railroad Company, uy 

Conferring certain jurisdiction on justices of the peace. 

To incorporate the Prescott and Lynx Creek Toll-Road Company. 

To empower the county recorder of Yavapai county to transcribe certain records. 

Granting leave of absence to county recorder of the county of Yavapai. 

Amendatory of ‘^An act to incorporate the Mohave and Prescott Toll-Road Com- 
“pany.” 

Granting leave of absence to the Territorial Treasurer. 

Repealing. an act entitled ‘An act authorizing a loan on the faith and credit of 
the Territory to inaugurate and pay the expenses of a campaign against the 
Apache Indians.”’ 

To incorporate the Mowry Silver Mine Road Company. 

To incorporate the La Paz and Prescott Railway Company. 

‘Amendatory of chapter fourteen, Howell Code, ‘‘Of the Legislature.” 

Amendatory of chapter thirty-three, Howell Code, “Of Finance and Taxation.” 

Amendatory of chapter forty, Howell Code, ‘‘Of Notaries Public.” 

Amendatory of chapter thirty-three, Howell Code, ‘‘Of Finance and Taxation. ” 

Amendatory of chapter six, Howell Code, ‘Of County Treasurers.” 

Creating 4 board of supervisors in the several counties of the Territory. 

Amendatory of chapter ten, Howell Code, “Of Crimes and Punishments.” 

Amendatory of chapter eleven, Howell Code, ‘‘Of Proceedings in Criminal 
Cases,” 

Amendatory of chapter seventeen, Howell Code, ‘ Of the Territorial Treasurer.” 

Amendatory of chapter thirty-five, Howell Code, “Of the Limitation of Actions.” 

Amendatory of chapter thirty-eight, Howell Code, “Of Attorneys and Counsel- 
‘lors at Law.” 

Amendatory of chapter forty-one, Howell Code, ‘“ Of Habeas Corpus.” 

Amendatory of chapter forty-eight, Howell Code, ‘‘ Of Proceedings in Civil Cases.’ 

Amendatory of chapter forty-eight, Howell Code, ‘Of Proceedings in Civil Cases.” 

Amendatory of chapter forty-eight, Howell Code, t Of Proceedings in Civil Cases.” 

Amendatory of chapter forty-eight, Howell Code, ‘Of Proceedings in Civil Cases.” 

Amendatory of chapter forty-eight, Howell Code, ‘‘ Of Proceedings in Civil Cases.” 

Legalizing the official acts of certain county officers. 


f 
| 
| 


| 1866. 

Extending time for collection of taxes in Yuma county. 

- Authorizing the board of supervisors of Pima county to pay the assessor for tak- ` 
ing the census in the year 1866. 

To change the time of holding the District Court of Pima, Mohave and Pah-Ute 
counties. 

To provide for the segregation of mining claims. 

Authorizing the board of supervisors of Yavapai county to levy a special tax for 
the purpose of raising funds to purchase the necessary grounds and to erect 
thereon a jail, 

To provide for the civil expenses of the Territorial Government. 

Amendatory of chapter twenty-four, Howell Code, ‘‘Of General and Special 
Elections.” 

Repealing chapter sixteen, Howell Code, “ Of the Attorney-General.” 

Amendatory of chapter thirty-three, Howell Code, “Of Finance and Taxation.” 

Amendatory of chapter thirty-three, Howell Code, “Of Finance and Taxation.” 


l 
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Providing for the permanent location of the seat of justice of Mohave county by 
a direct vote of the people. 

Amendatory-of chapter fourteen, Howell Code, “ Of the Seca 

Fixing the salary of the Territorial Treasurer. 

Amendatory of chapter twenty-five, Howell Code, “Of Official Oaths and 
Bonds.” 

Repealing section seven of chapter thirty-four, of Howell Code, “ Of the Distribu- 
tion, Custody and Application of the Public Moneys.” 

Amendatory of chapter forty-eight, Howell Code, ‘‘ Of Proceedings in Civil Cases.” 

Amendatory of chapter forty-eight, Howell Code, “‘ Of Proceedings in Civil Cases.” 

Amendatory of section one hundred and twenty-one of chapter for ty-eight, 
Howell Code, ‘‘ Of Proceedings in Civil Cases.” 

Amendatory of chapter forty-nine: Howell Code, ‘‘ Of License Tax.” 

Regarding warrants. i 

Concerning roads and highways. i 

Transferring a special fund to the general fund in the Territorial Treasury. 


1867. 


To divorce James M. Williams from the bonds of matrimony heretofore con- 
tracted with Lydia E. Williams, late Lydia E. Francis. à 

Amendatory of an act entitled “ An act authorizing the board of supervisors of 
Yavapai to levy a special tax for the purpose of raising funds to purchase the 
necessary grounds and to erect a jail thereon.” 

For the removal of the county seat of Pah-Ute county. 

For the relief of the county recorder of the county of Yavapai. 

To establish the terms of the Supreme Court and of the District Court of Yuma 
county. aes 

Defining the time for the qualification of officers elected at any general election: 
in the counties of the Territory, and legalizing the acts of the officers holding . 
over in the counties of Yavapai, Yuma and Mohave, since the first day of 
July and until the first day of December. 

Providing for certain necessary Territorial expenses. 

An act, to repeal ‘‘ An act to provide for the segregation of mining claims.” 

Amendatory of chapter twenty-nine, Howell Code, ‘‘ Of Probate Courts.” 

Amendatory of “An act amendatory of chapter thirty-three, Howell Code, of 
Finance and Taxation.” ) . 

Repealing section seventeen, chapter fourteen, Howell Code, ‘‘ Of the Legislature.” 

To amend “ An act amendatory of chapter fourteen, Howell Code, ‘Of the 
Legislature?” ~ 

Amendatory of “ An act amendatory of chapter six, Howell Code.” Approved 
December 30th, 1865. 

To amend section- twenty-six, of chapter ten, Howell Code, ‘‘ Of Crimes and Pun- 
ishments.”’ 

To amend chapter eleven, Howell Code, ‘‘Of Proceedings in Criminal Cases.” 

Concerning common schools. 

Amendatory of chapter forty, Howell Code, ‘‘ Of Notaries Public.” 

Amendatory of chapter forty-eight, Howell Code, “Of Proceedings in Civil 
Cases.” 

' Amendatory of an act entitled ‘‘An act concerning Escheated Estates,” ap- 
proved October 27, 1866. 

To permanently locate the capitat or ‘seat of government of the Territory of 
Arizona. 


40 
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| ` 1868. 


Extending time for the collection of taxes in Pima county. 

To repeal chapter nineteen, Howell Code, ‘‘ Of the Territoriai Paper.” 

Granting leave of absence to the county recorder of Pima county. 

For the relief of the Territorial Librarian. 

To amend section four, chapter thirty-three, Howell Code, “Of Finance and 
Taxation.” 

Fixing the compensation to be allowed to the sheriffs of the several counties for 
the performance of their duties as ex officio county assessors. 

To permanently locate the Territorial prison for the Territory of Arizona. 

Creatin g the office of attorney-general. 

To repeal section eighteen of an act creating the office of district attorney. 

Providing a salary for the district attorney of Yuma county. 

To amend section seventeen of chapter twenty-three, Howell Code, “Of Educa- 
tion,” 

To establish public schools for the Territory of Arizona. 

Concerning executors and administrators and their sureties. 

Fixing the time of holding the District Court for the second judicial district in 
the county of Mohave. 

Amendatory of chapter forty-five, Howell Code, “ Of District Courts.” 

To repeal the sixth clause of section fourteen of chapter forty-seven, Howell 
Code, entitled “ Of Jurors.” 

To repeal sections one, two, three, four, seven and nine of an act entitled “An act 

_ concerning the Territorial indebtedness,’ approved October 5, 1867. 


| 1871. 


To divorce Olive P. Turney from the bonds of matrimony heretofore contracted 
with Daniel G. Turney. 

Extending the time for the collection of taxes in Mohave county for the year 1870. 

To confer additional powers upon the board of supervisors of Yavapai county, 
and) upon the treasurer thereof. 

To divorce Loreta A. Hewitt from the bonds of matrimony heretofore existing 
between her and Francis Hewitt. 

To divorce Mary H. Nash from the bonds of matrimony heretofore contracted 
with James H. Nash. 

To change the name of Francisco Luges to John Solomon Warner, and for other 
purposes. 
To amend an act entitled “An act granting the right to William D. Bradshaw 
and his associates to maintain and keep a ferry across the Colorado river.” 
Concerning the payment of the district attorney of Yuma county, and the asso- 
ciate counsel for prosecuting tax suits. j 

To authorize the compilation and publication of information to promote emigra- 
tion. ~ 

Appropriating money for printing the report of the joint committee of legislative 


‘assembly appointed to take testimony as to Indian outrages and other mat- 


ters, 


To appropriate money for educational purposes. 
To change the county seat of Yuma county. _ 
To amend section fourteen of chapter two, Howell Code, ‘ Of the Formation and 
Rights of Counties.” 
To amend section six of an act entitled “ An act creating a board of supervisors 
in the several counties of the Territory,” approved December 30, 1865. 
| 


| 
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To repeal section fourteen of chapter ten, Howell Code, ‘‘ Of Crimes and Punish- 


ments.” 


Amendatory of sections fifty-nine and sixty, chapter ten, Howell, Code, “Of 


Crimes and Punishments.” 


To amend section six of chapter twelve, Howell Code, “ Of Jails and Prisons, and 


the confinement of persons therein.” 


To amend sections two, three and four, chapter twelve, Howell Code, “Of J. ails, 


To 


Prisons, and the confinement of persons therein.” 
establish Public Schools in the Territory of Arizona. 


To amend an act amendatory of chapter twenty-nine, Howell Code ‘‘Of Probate 


To 
To 


Courts,” approved October 3, 1867. 

amend chapter twenty-nine, "Howell Code, “ Of Probate Courts.” 

amend section six of an act entitled amendatory of chapters thirty-one and 
thirty-two, Howell Code, ‘‘Of Marriages ;”’ “ Of the Rights of Married Wo- 
men;’’ “Of Divorces;’”? and repealing chapter twenty seven, ‘Of Estate of 
Dower,” approved December 30th, 1867. 

provide revenue for the Territory of Arizona and the several counties thereof. 
amend chapter thirty-four, Howell Code, ‘‘ Of the Distribution, Custody and 
Application of the Puvlic Moneys.” l 

amend chapter forty-seven of the Howell Code “ Of Jurors,” and chapter 
eleven “ Of Proceedings in Criminal Cases.” 

amend sections three, four, fifteen, sixteen, twenty-nine, thirty-nine, forty, 
and to repeal section forty-one of an act entitled ‘‘ An act to amend and re- 
enact chapter fifty-two, Howell Code, “ a the Incorporation of Villages,” 
approved October 8, 1867. 


Amendatory of ahapter forty-nine, Howell Code, ‘f Of License Tax.” 
Concerning marks and brands. 

To provide for a revision and printing of the laws. 

To provide for the civil expenses of the Territorial Government. 


To 


1873. 


divorce A. P. K. Safford from the bonds of matrimony heretofore existing 
with Jenny L. T. Safford. 


Legalizing the acts of Charles Baker as a memar of the Board of Supervisors of 


Yuma county. 


To locate the county seat of Mohave county. 
Fixing the compensation for mikeage of members of the Legislative Assembly o 


the Territory of Arizona. 


To change the name of Daniel Lee Pierce to Daniel Lee Noyes, 
Amendatory of chapter twenty-four, of Howell Code, entitled ‘‘ Of General and 


Special Elections.” 


To appropriate money for educational purposes. 

To facilitate the payment of the debt of Yuma county. 

The change the name of Arizona city. 

To better enable the board of supervisors of Yuma county to erect county build- 


ings. 


To divorce Mary Jane Monsperger from her husband Samuel S. Monsperger. 
Changing the name of Genevieve Von Haren to Genevieve Von Haren Oury. . 
Amendatory of chapter ten,. Howell Code, entitled “Of Crimes and Punishments 


and Acts amendatory thereto.” 


To amend chapter eleven, Howell Code, ‘‘ Of Proceedings i in Criminal Cases.” 
To change the name of William Henry McDonough to Sidney Willis Carpenter, 
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Amendatary of chapter eleven, Howell Code, entitled ‘Of Proceedings i in Crim- 
inal Cases. 

To amend an act entitled “ Ay act to provide Revenue for the Territory of Arizona 
and the several counties thereof,’ approved February 18, 1871. 

To authorize the town corporation of Yuma to levy a special tax for the purpose 
of constructing a levee on the Gila and Colorado rivers. 

To «mend section one of an act entitled ‘‘ An act fixing the commencement, 
terms, time and expiration of the office of certain Territorial and county 
' officers,” approved February 18, 1871, and to legalize the acts of notaries 
public and commissioners of deeds. 

Amendatory of chapter thirty-seven of the Howell Code, entitled ‘‘ Of Exemptions 
of Real Estate,” 

To amend section four hundred and seventy-five of chapter eleven, of the Howell 
Code, entitled ‘‘Of Proceedings in Criminal Cases.” 

To authorize the appointment of a Territorial commissioner to the International 
Exposition at Vienna. 

To amend an act entitled ‘‘ An act to establish public schools in the Territory of 
Arizona. ” Approved February 18, 1871. 

To amend section two hundred and nineteen of chapter forty-eight, of the Howell, 
Code, ‘‘Of Proceedings in Civil Cases.” 

To amend section four hundred and thirty-one of chapter eleven, of the Howell 
Code, ‘Of Proceedings in Criminal Cases.” 

To amend section one of an act “ To provide revenue for the Territory of Arizona 
and the several counties thereof,” approved February 18, 1871. 

To authorize the publication of information of the resources of the Territory of 
Arizona. 

To amend section fourteen, chapter thirty-five, of Howell Code, ‘‘ Of Limitation 
of Actions.” 

To amend an act entitled ‘‘An act creating the office of district attorney,” 
approved October 27, 1866. 

Amendatory of chapter forty-eight, of Howell Code, ‘‘ Of Proceedings in Civil 
Cases.” 

To legalize certain transcribed records of the county of Maricopa. 

To amend section six hundred and fifty-seven of chapter eleven, of Howell Code, 
“ Of, Costs in Criminal Actions and Proceedings.” 

Amendatory of an act entitled ‘“ An act providing for the holding of district 
courts in Maricopa county,” approved February 18th, 1871. 

To reimburse the county of Yavapai for expenses incurred in maintaining insane 
persons. 

To amend section four hundred and twenty-nine of chapter eleven, Howell Code, 
entitled ‘‘Of Proceedings in Criminal Cases ”’ 

To extend the corporate limits of the “Village of Tucson ” for certain purposes. 

To facilitute the final settlement of the estate of Robert Cavanaugh, deceased. 

To extend the southern boundary of Maricopa county. 

To provide for the civil expenses of the ‘Territorial Government. 

To provide for obtaining a new seal for the office of the Secretary of the Territory. 

To amend an act entitled “ An act concerning marks and brands,” approved Feb- 
ruary 18, 1871. 

To appropriate money out of the general fund of the Territory of Arizona to the 
several counties thereof for educational purposes. 

Fixing the times for holding terms of the District Court of the Second Judicial 
District in and for Mohave county. 
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1875. 


To-change the name of David Frank to David Balz. 

To repeal chapter eighteen of the Compiled Laws of Arizona, entitled “ Of pane 
Territorial Reporter.”’ 

Fixing the time for holding District Courts. 

Granting leave of absence to John H. Marion, treasurer of Yavapai county. 

To authorize the Territory of Arizona to become an exhibitor at the Centennial. 
Exhibition at Philadelphia in 1876. l 

Amendatory of chapter forty-eight of the Compiled Laws, “Of Proceedings in 
Civil Cases.” 

In relation to the sale of spirituous and malt liquors or wines at retail. 

To amend chapter eleven, Howell Code,-regulating proceedings in criminal cases. 

Granting leave of absence to R. N. Leatherwood, treasurer of Pima county, 
Arizona Territory. - 

Repealing the sixteenth chapter of the Compiled Laws entitled ‘“‘ An act creating 
the office of Attorney General.” 

Granting leave of absence to J. W. Owen, treasurer of Maricopa county. 

To amend section five of an act to amend an act entitled “ An act creating the 
office of District Attorney,” approved February 18th, 1873. 

To amend chapter twenty-two, Howell Code, ‘ Of Vacancies, Resignations and 
Removals from Offce.” 

Concerning the school fund of Pinal county. 

To establish the salaries ria officers of the county of Pinal. 

Authorizing the county retorder of Pima county to traneorina certain records for 
certain purposes. 

To reimburse the Territorial Treasurer for expenses incurred i in and for taking care 
of the Territorial weights and measures during the years 1873 and 1874. 

For the relief and benefit of the Sisters of St. Joseph, of St. Joseph’s Academy, 
Tucson, A. T. 

To provide for the civil expenses of the Territorial Government. 

To provide for the taking of the census of and in the several counties of the Ter- 
ritory of Arizona. 

To provide for the erection of county buildings in Maricopa county. 

To amend an act entitled ‘“‘ An act to prevent the improper use of deadly weap- 
ons, and thegindiscriminate use of fire arms in towns and villages of the 
Territory, approved September 30th, 1867. l 

To amend chapter forty-five, Howell Code, ‘‘Of Courts of Justice in general and 
their Jurisdiction.” . 

To amend an act entitled ‘‘ An act to establish the terms of the Supreme Court.” 
Approved February 17, 1871. 

To amend chapter ten of Howell Code, ‘‘ Of Crimes and Punishments.” “ 

Authorizing and requiring the county superintendent of public schools of Pima 
county, Arizona Territory, to draw his warrant on the county treasurer of 
said county in favor of H. B. Summers -for any money belonging to school 
district number two, not exceeding the sum of three hundred dollars. 

Regulating the percentage of county treasurers. 

To permanently locate the territorial seat of government at Tucson, Pima county, 
ATIZA: < 


1877 


Ld 


To change the names of Tomas Simon and Carlos Simon to Thomas Foster and 
Charles Foster respectively. 
To amend the Bill of Rights. 
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To repeal cg An Act in relation to the sale of spirituous or malt Bauer: or wines at 
retail. | 

Amendatory of an act ‘‘ Amendatory of Chapter Forty-seven, Howeil Code, of 
J urors;and acts amendatory thereto.” 

To amend an act entitled ‘‘ Of Crimes and Punishments.” 

To divorce: Anna Conn from the bonds of matrimony heretofore existing between 
her and Thomas Conn. 

To amend section one hundred and thirty-nine, chapter ten, Compiled Laws. 

To amend. an act entitled ‘‘ An Act prescribing the duties of the Boards of Super- 
visors in the several counties of this Territory,” approved February 7th, 
1873. 

Changing the name of Johanna Bargemon to Johanna Dixon. 

To provide for the payment of certain deficiencies in the appropriations for the 
civil expenses. of the Territorial government for the years 1875 and 1876. 

To amend chapter eleven, of Compiled Laws, entitled ‘‘Of Proceedings in Crim- 
inal Cases.” 

To amend sections twenty-two and thirty-two of an act entitled ‘‘ An Act to es- 
tablish Public penOole in the Territory of Arizona,” approved February 12th, 
1875. 

To amend an act entitled “ An Act to provide for the Segregation of Mining 
Claims.” 

To amend section ten, of chapter fifty-seven, of Compiled Laws, of “ Fees.of Offi- 
cers—Of Coroners.” 

To divorce Mary Rebecca Mann from the bonds of matrimony heretofore con- 
tracted and now existing with Lewis Wilbur Mann. 

To divorce Isaac E. Brokow from the bonds of matrimony heretofore existing 
with Lena Brokow. 

To divorce Geo. Scott from the bonds of matrimony heretofore existing with 
Margaret S. Scott. 

To divorce John H. Hovey from the bonds of matrimony heretofore existing with 
Alvaro Andrea Hovey. 

To divorce William Alexander Langley from the bonds of matrimony heretofore 

existing with Margaret Eliza Langley. 

To divorce Henry B. Jones from his wife Mary E. Jones. 

To divorce Otto Von Reichenbach from the bonds of nae heretofore exist- 
ing with Carmen Von Reichenbach. 

To. divorce Barnabe Palm from the bonds of matrimony heretofore existing with 
Librada Palm. 

To divorce James Huff from the bonds of matrimony heretofore existing with 
. Tilly Huff. 

To secure the construction and operation of certain railroad and telegraph lines, 
and to provide for other matters relating thereto. 

To reimburse the counties of Yuma and Yavapai for expenses incurred in guard- 
ing and care of Territorial prisoners. 

A uthorizing the board of trustees of school district number one, in Yavapai 
county, to issue bonds for the payment of certain indebtedness. 

To amend an act entitled.“ An Act amendatory of Chapter Forty-seven, Howell 
Code, ‘Of Jurors’ and acts amendatory thereto,” approved February 12th, 
1875, 

To amend chapter twenty-four of the Compiled Laws of the Territory of Arizona, 
entitled ‘‘ Of General and Special Elections.” 

To provide for the construction of a wagon road from Prescott to Bradshaw City. 

To amend section fourteen, chapter thirty-five, Compiled Laws, ‘Of Limitation 
of Actions.” 
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Supplemental to an act entitled ‘‘ An act to secure the construction and operation 
of certain“railroad and telegraph lines, and to provide for one matters re- 
lating thereto.” 


To incorporate:the city of Tucson. 

To amend chapter forty-eight, Compiled Laws, entitled ‘‘ Of Proceedings in Civil 
Cases.” 

Providing for the iaieioi of atii fegordi of the district court of the second 
judicial district, county of Yuma, Territory of Arizona. - 

To authorize the payment of a reward to W. W. Standefer and J. W. Evans for 
-the apprehension of stage robbers. 

To provide for the removal of the property connected with the several Territorial 
offices to Prescott, in the county of Yavapai, and for other purposes. 

Authorizing the Board of Supervisors of Yavapai county to purchase thé Iron _ 
Spring wagon road, and to provide for the payment of tbe same. 

To provide for the civil expenses of the Territorial Government. 

Authorizing a loan on the faith and credit of the county of Mohave, Territory of 
Arizona, and to provide for building a court house and jail in said county. 

` Authorizing a loan on the faith and credit of the county of Maricopa, Territory 
of Arizona, and to provide for building a wagon road from Phoenix, in Mari- 
copa county, to Globe City, in Pinal county, and roads tó Préscott via Black 
Canyon and via Wickenburg; and road from Phoenix to Yuma via Agua 
Caliente. i 

To amend section sixty-eight of chapter forty-eight of the Compiled Laws of 
Arizona, “Of Proceedings in Civil Cases.” 

To facilitate the payment of the debt of Maricopa county. 

To provide for the erection of county buildings in Yavapai county. 

Supplemental to an act entitled ‘‘ An act to secure the construction and operation 
of certain railroad and telegraph lines, and to provide for other matters re- 
lating thereto.” 

To amend “ An act to provide revenue for the Territory of Arizona and the sev- 
eral counties thereof,” approved February 12th, 1875. 

Authorizing a loan on the faith and credit of the county of Yavapai, Territory of 
Arizona, and to provide for building a wagon road from Frescott to Swillings 
Ranch on Agua Frio via Black Canyon. 
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A, 
ACCEPTANCE, 
of bills of exchange, 578. 
(See bills of exchange and promissory notes .) 
ACCESSORIES, 
who are, 71. 
how punished, 71. 
how indicted, tried and punished in case of 
` felony, 126. 
no distinction between, and principals, 126. 
after the fact, how indicted, etc., 126. 
ACCOMPLICE, 
defendant not to be convicted on testimony of, 
unless corroborated, ete., 137. 
ACCOUNT, 
proceedings to compel, by persons AVDE proper- 
ty in trust for executor, ete., 272. 
money of, 574, 
of moneys, by road overseer, 584-5. 
ACCOUNTS, 
of county treasurer, to be inspected by county 
commigsioners, 56. 
against county, by whom and how settled, 65. 
of certain officers, by whom examined, ete., 66. 
of boards of supervisors, by whom audited, 69. 
of executors, etc., 293, 294. 
of guardians, 312. 
of road overseers, 581. 
of owners of toll roads, ete., 590. 
ACCUSATION, 
certain offenses to be prosecuted by, in district 
court, 119. : 
ACCUSED, . 
for murder, where to be tried in dentali CERN 73. 
ACEQUIAS, 
rights of property owners to construct, 538. 
exclusive right to, 538. 
by-paths, etc., prohibited in certain cases, 589. 
owners of land bordering on, to labor on, 539. 
election of overseers of, 539, 
precedence, when scarcity of water, 540. 
punishment of overseer for neglect of duty, 540. 
of owner of land irrigated by, for neglect to fur- 
nish laborers, 540.. 
trees, etc., on banks of, to whom to balone; 54i. 
private, 541. 
construction of roads across, 541-2. 
ACKNOWLEDGMENT, 
of deeds and conveyances, So. 
certificate of such acknowledgment, 380-1. 
when not to be taken, 380. 
who may take, 380. , 


p 


ACQUITTAL. 
of one or more defendants when several are in- 


dicted, 126. 


former, on certain grounds, may be pleaded to an 


indictment, 130, 131. 


upon an informal verdict, 143. 


arrest of judgment when to operate as, 145. 


ACT, 
necessary to constitute crime, 70. 


done by person in state of insanity not punishable 
as a public offense, 160. 


ACTIONS, . » 


for malfeasance, etc., of sheriff to survive, 45. 

against justices of the peace, in whose name 
brought, 61. 

In Justices’ Courts, , 
on bonds payable by installments, 62. 
on contracts for recovery of money, 62. 
on fines, penalties, etc., 62. 
for foreclosure of mortgages, in certain cases, 62. 
criminal actions, in certain cases, 62. 

of owners of stolen property, against whom main- 
tained, 79. 

against public officers, for malfeasance, ete., in 
what name, 100. 


CRIMINAL. 2 
what to be known as, 103. 
in what name prosecuted, 103. 
party prosecuted in, how known, 103. 
defendant in, entitled to what, 103. 
to be prosecuted by indictment, 103. n 
defendant not compelled to be witness against 
himself, 104. 
defendant not to be subject te unnecessary 
restraint, 104. 
defendant in, when to be convicted, 104. 
time of commencing, 110, 111. 
first pleading on part of territory, indictment, 
124. 
juries for, how formed, 132, : 
clerk of court to keep docket of all pending, 
132-3. 
defendant in, presumably innocent, 136. 
judgment in, ete., 145-7. 
execution of judgment in, 147-9. 
when party aggrieved in may appeal, 149. 
dismissal of, for certain reasons, 162. 
when may be continued from term to term, 162. 
costs in, 172-3. 
against county recorders for refusal to register 
239. 
costs in such actions, 239. 
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ACTIONS—UONTINUED.' 
who may join as plaintiffs in such action, 239. 
for enforcing liens of mechanics and others, 248. 
on claims against estates of deceased persons, 276. 
pending against testator, how settled, 276. 
for misconduct of executors, etc., and for fraudu- 
lent sale by, 288-9. 
what may be maintained against and by execu- 
tors, etc., 289. 
what executor may maintain in his own name, 
290. - | 
against sureties of guardian, limitation of, 313. 
by ward against guardian, limitation of, 312. 
against married women, as to sole property, 327 
in case of delinquency of taxes, 344, 345. 
civil, when may be commenced, 356. 
LIMITATION OF, 
relating tọ real property, 356, 357, 358. 
of personal property, 358, 359, 360. 
relating to mining property, 360, 361. 
to be but one form of civil, 409. 
parties how known in such action, 409. 
how prosecuted. 409. 
in case of assignment of thing in action, 409. 
executors, trustees, etc., how may sue, 409-10. 
when married women may sue alone, 410. 
in case husband and wife be sued, 410. 
when infant is party, 410. 
who may be joined as plaintiffs or defendants, 410. 
when not to abate, 410-1. 
when court to determine controversies, 411. 
place of trial of civil, 411. 
manner of commencing civil, 412-4, 
complaint, 412. ` 
summons, 412. 
service of summons and other proceedings relat- 
ing thereto, 413-4. 
on written instruments in certain cases, 416. 
pleadings in civil, 414-19. 
arrest and bail in civil, 419-22. 
affidavit of plaintiff, when delivery of personal 
property is claimed, 422. 
judgment in civil, 431. 
when may be dismissed, 431. 
when judgment of nonsuit entered, 431. 
judgment on failure to answer, 431-2. 
formation of jury for trial of civil, 433. 
court may! order, in certain cases after execution, 
447-8, 
for the foreclosure of mortgages, 448. 
for nuisance, waste and wilful trespass on real 
property, in certain cases, 448-9. 
to determine conflicting claims to real property, 
449. i 
for partition of real property, 450-56. 
for usurpation of office or franchise, 456-7. 
against steamers, vessels and boats, 457-60. 
APPEALS IN CIVIEL, 460 to 465. 
vacation of order by judge making it, 460. 
parties, how known, 460. 
in what cases, may be taken, 460, 461. 
. how made, 461. 
statement and amendments thereto, 461. 
on judgment, 462. 
from final judgment, 462. 
costs in, 462. 
to supreme from district courts, 462-4. 


ACTIONS—ContinvEn. * 
proceedings against joint debtors, 465-6. 
confession of judgment without, 466-7. 
submitting controversy without, 467. 
submitting controversy to ORE ae 467-8. 
for revocation of such submission, 468. 
‘compromise of, by defendant, 469. 
to obtain discovery, in aid of other actions, not 
allowed, 472. 
examination of parties to, and their rights as wit- 
nesses, 472-3. 
affidavits in, 473-4. 
depositions in, 474, 475. : 
proceedings to perpetuate testimony, 475-6. ° 
administration of oaths and affirmations, 471. 
inspection of documents as evidence; 477, 478. 
costs in, 483-6. 
successive, 488. 
consolidation of, 488. 
register of, 488. 
when cause has arisen outside of territory, in cer- 
tain cases, 488. 
CIVIL IN JUSTICES’ Courts, 488 to 504. 
how commenced, 489. 
when guardian to be appointed, 490. 
summons and service thereof, 490-1. 
order to arrest defendant, 491. 
proceedings on such order, 491-2. 
duty of officer making arrest, 492. 
attachment of property of defendant, 492-5. 
corporations may sue and be sued, 515. 
for death caused by wrongful act, neglect or de- 
fault, how brought, 5387. 
against relatives of poor persons, for neglect to 
support, 543. 
on bonds and due-bills, 575-6. 
by payees, etc., of notes payable to them or their 
order, 578. 
what may be maintained by public administrator, 
against pawnbrokers by pledgers, 608, 609. 
ACTS OF THE LEGISLATURE, 
(See Statutes.) 
ACTUAL SETTLERS, 
herding of sheep by, 561. 
ADJOURNMENTS, 
of meetings of boards of. supervisors, 65. 
of preliminary examination of defendant in crim- 
inal action, 115. 
of court, while jury are absent, 141. 
final, of court, discharges jury, 141. 
of meetings of board of auditors, 201. 
of trial in justices’ courts, 497-8. 
ADJUTANT-GENERAL, 
appointment and rank of, 203. 
duties of, 203-4. 
may act as quarter-master and inspector-general, 
203. 


~ 


(See Militia.) 
ADMINISTRATION, 
in case of minority of executors, 260. 
of the estates of intestates, 261. 
who entitled to letters of, 261-2. 
with will annexed, form of, signature, etc., 261. 
not to be granted at request of married woman, 
262. 
notice of application for letters of, 263. 


INDEX. 


a” 


ADMINISTRATION—ContinvuEn. 
to be revoked on proving will, 268. 
what exempt from, 273. 
of oaths and affirmations, 476. 
(See settlement of Hgtates of Deceased Persons; Executors 
Administrators.) 
ADMINISTRATOR, . ' 
with. will annexed, to have same authority as exe- 
cutor, 261. 
who entitled to be, 261-2. 
males preferred to females and whole to half 
blood, as, 262, 
marriage of administratrix to extinguish author- 
ity, 262. 
married woman not to be appointed 262. 
in case of minority of, 262. 
notice of application for appointment, 263. 
revocation of, 263. 
to take oath and give bond, %4. 
separate bonds to be taken, 265. 
failure t® give security, 265, 267. 
when to give additional security, 266. | 
special, when appointed, his duties, ete., 87-8, 
revocation of letters of, 268. 
when remaining to execute trust, 268. 
of goods unadministered, 268, 
acts of, before revocation of letters testamentary, 
valid, 269, 
(See Executors and Administrators.) 
when may maintain actionsin his own name, 290. 
public, appointment, duties, compensation, etc., 
of, 599-601. . 
(See Public Administrator.) 
ADOPTED CHILDREN, 
` (See Children.) 
ADULTERY, l 
how punished, in certain cases, 92. 
divorce for, 319, 324, 325. 
legitimacy of children in case of, by wife, 322, 
324, 326. 
cohabitation after divorce to be punished as, 322. 
when divorce may be refused on account of, 328. 
ADVANCEMENT, . 
effect of, how estimated, 246. 
when gifts, etc., to be deemed, 246. 
value of, how ascertained, 246. 
when to be allowed by representatives of heirs, 
246. * 
AFFIDAVITS, ` 
in actions, not necessary to entitle, 162. 
of plaintiff, in certain actions for recovery of 
possession of personal property, 422. 
what, to accompany summons in proceedings 
against joint debtors, 466. 
how may be taken, 473. 
certain, filed with deposition, to be evidence, etc., 
476. - 
validity of, in certain cases, 488. 
of publication of laws in Territorigl paper, 571. 
AFFIRMATIONS, 
solemn, of witnesses in criminal cases, sufficient, 
vs 
false, in criminal cases, to be deemed perjury, 71. 
to be included i in an “oath,” 171. 
administration of, 476. 
AGENTS, i 
of foreign corporations, 519. 
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AGENTS—CONTINUED. 
when, of insurance companies, may do business 
in this Territory, 523. 
AGREEMENTS, 


certain, to be considered conspitacies, 89. 
AIDS-DE-CAMP, 
appointment of, 203. 


tS See Militia, 
ALIMONY, ¢ “ o 


when may be allowed on deerees for divorce, 
321-2, 
AMENDMENTS, 
how made to constitution of United States, 9. 
of challenges to jury, when permitted, 133. 
of pleadings in civil actions, 418, 
to statement, in appeals on civil actions, 461. 
of pleadings in justices’ courts, 496. ` 


cruelty to, 95. 
to be kept under a shepherd, 539, 
(See Estray Animals.) ` p 
liability of owner of, in ease of breaking into 
grounds enclosed by lawful fences, 559, 562, 564. 


impounding of, and various proceedings in rela- 
tion thereto, 567-70. 


ANSWER, 


of defendant in civil actions, what to ; @utain, 415, 
in action on written instrument, 416, 
in action for libel, etc., 417. 
to writ of mandamus, 480. 
in justices’ courts, 495-6. 

APPEALS, 

on conviction of vagrants, etc., where taken, 98. 

how may be made, 149. 

to Supreme Court from district, on what ques- 
tions, 149. 

parties in, how known, 149. a 

certain decisions of court may be revised on, 149. 

when must be taken, 150. 

service of notice of, 150. 

not to stay execution of judgment, 150. 

duties of clerk of court upon, 150. 

dismissal of, for irregularity, 150. 

argument of, 150-1. 

judgment upon, 151. 

bail on, defendant to, admitted in what cases, 154. 

to district from probate courts, 304, 305. 

in case of entry and detainer, 385, 390. 

when district court may allow, 396. 

generally, in civil actions, 460. 

parties to, how known, 460. 

in what cases may be taken, 460-1. 

how made, 461. 

statement and amendments thereto, 461. 

when may he dismissed, 462. 

from judgment or order, 462. 

from final judgment, 462. 

when may be taken from district to Supreme 
Court, 462. 

what necessary to render effectual, 462. 

not to stay execution, when, 463. 

when to stay proceedings in lower court, 463-4. 

when to be heard, 464. 

judgment upon, 465. 

to district from justices’ courts, 464-5. 

when to be heard, 465. 

when may be taken from probate to district 
courts, 465. 
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APPEALS—CONTINUED. 
proceedings thereon, 465. 
costs of, when, in discretion of court, 484. 
from judgment i in justices’ courts, 503-4, 
from segregation of mining claims, 513 
in case of conyiction under act relating to acequi- 
as, 541, i 
APPEARANCE, TE 
voluntary of | | defendant, equivalent to personal 
service of summons, 414, 
effect of notice of, 487. 
APPELLANT, | 
who known as, 461 
statement of facts by, 461. 
in appeal from final judgment to furnish court 
with copies of certain papers, 462. 
to give security for costs in case of appeal from 
district to supreme court, 462. 
to furnish what papers, in appeal from justices’ 
to district courts, 465. 
APPELLATE COURTS, 
when may suspend execution of judgment of 
death, 148. | 
powers of, in appeal from judgment, 462. 
APPLICATIONS, ` 
for ne trials, when must be made, 145. 
by defendant, for commission tu take testimony, 
158 
of Attorney General, for dismissal of action, 162. 
for writ of certiorari, 479. 
for writ of mandamus, 480. 
for partition of mining claims, 518. 
for incorporation of villages, 524-5. 
APPOINTMENTS. 
to fill vacancies in township and esa offices, 66. 
to fill vacancies, by governor, 177 
of Assistant Secretary of Territory, 186. 
of aids and Adjutant General, 208. 
of company officers, 207-8. 
to fill certain’ vacancies, 211-2. 
of guardians. for minors, ete., 307-15. 
of commissigners of deeds, 371. 
of notaries public, 372. 
of referees, 437. 
of interpreters, 506-7. 
of road overseers and notice thereof, 580-1. 
APPORTION MENT, 
of school funds, how made, 217, 219. 
APPRAISERS; 
of toll roads, etc., in case county wishes to pur- 
chase, 509.. 
of lands in cọnstruction of toll roads, 589. 
appointment, and duties of, in case of estray ani- 
mals, 557. 
APPREHENSION, 
of criminals, i in certain cases, reward for, 69. 
warrants for, of vagrants, etc., 98. 


APPROPRIATIONS, 
for raising company of volunteers, 209, 
for Territorial seal, 575. 
for compilation of laws, 621. 
AQUEDUCT, 
malicious injury to, 96. 
ARBITRATION, 
submission to, of controversies, i in certain cases, 
467. 
submission to be i in writing, 467. 
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ARBITRATION—CONTINUED. 
may be entered as order of district court when, 467. 
revocation of submission to, 467. 
powers of arbitrators, 467. 
when award may be vacated ommodified, 468. 
what to be recovered in action for revocation of 

submission to, 468. 

ARBITRATORS, 
powers of, 467. 
meeting and oath of, 468. 
award and revocation or modification thereof, 468, 
how many to meet and act, 488. 


ARGUMENTS, 
of appeal cases, 150-1.. 


ARIZONA, 
organic act of, 15-6. 
boundaries of, 15. i 
government of, fo consist of what, 15. 


ARMED FORCE, 
calling out to suppress unlawful BE eUPESe: ete., 
107. 
to obey whom, in such case, Wi: 
ARMS, 
right to bear, 11, 25. 
distribution of, 209-10. 


ARMS AND AMMUNITION, 
punishment for furnishing to Indians, 99. 
ARRAIGNMENT, 
of defendant, how made, 128. 
neglect of defendant to appear at, 155. 
ARREST, 
of vagrants, vagabonds, etc., 98. 
warrant for, by whom and when issued, 111. 
what is, and by whom may be made, 113. 
By OFFICER UNDER WARRANT, 
any person shall aid officer, if it be required, 113. 
a person may be arrested at any time, 113. 
necessary force may be used in making, 113. 
officer to show warrant, if required, 113. 
officer may break open door or window, when, 
113. 
By OFFICER WITHOUT WARRANT, 
may be made for what causes, 114. 
duties of officer in making such arrest, 114. 
By PRIVATE PERSON. 
may be made under what circumstances, 114. 
duties and powers of person making such 
arrest, 114-5. 
of defendant for purpose of surrendering, by bail, 
155. 
of defendant on order for recommitment, after 
having given bail, 156. 
of fugitives from justice, 170. 
of members of Legislature, how punished, 180. 
of electioneers in certain places, 241. 
in civil actions, 419-20. 
in case of usurpation of office or franchise, 457. 
of witnessés and their exemptions therefrom, 
471-2. 
of defendant in civil actions in justices’ courts, 
491-2. 
ARSON, c 
what constitutes, and how punished, 70-8. 
ARTESIAN WELLS, ? 
rewards for obtaining water by means of, and 
how paid, 598-9. 
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ASSAULT AND BATTERY, 
how punished, 77. 
ASSAULTS, 
definition of, 76.. 7 
with intent to commit murder, 76-7. 
with intent to commit robbery or larceny, 76-7. 
with intent to commit rape, 76-7. 
with intent to maim, 76-7. 
being armed, 76-7. 
how punished, 76-7. 
ASSESSMENT, 
of taxes, 333-43. 
equalization of, 340. 
for taxation of net proceeds of mines, 351-2. 
of taxes in villages, 527, 580-1. 


ASSESSMENT ROLLS, 
who to keep, 338. 
what to contain, 338-9. 
form of, 339. 
‘duplicate, 341. 
notice of completion of village, 530. 
ASSESSOR OF TAXES, 
sheriff, when to act as, 48, 335. 
person acting as, without authority, 101. 
of each county, to take census, 181-3. 
+ oath and bond, where paid, 244. 
form of bond, 335 
may appoint deputies, 335. 
suit on bond, for neglect, etc., 335. 
may administer oaths, 335. 
may demand statements, etc., to ascertain 
amount of taxable property, 336. 
duty of, when real estate not sufficient to pay 
taxes on real and personal property, 336, 337, 
338. 
fees and mileage of, in assessing mining property, 
353. ~ 
duties relating to obtaining statistics, 618. 


ASSIGNEE, 
action by, in case of assignment: of thing in 
action, 409. 
of bonds and due bills, may maintain action there- 
on, in his own name, 575-6. 
ASSIGNOR, 
liability of, on bonds and due bills, to assignee, 
576. 
ASSOCIATION, , 
Territory not to be interested in stock of, 27. 
location of placer mines by, 511-2, 
ATTACHMENTS, ~ 
when may be issued, 426. 
plaintiff to give security for costs before, to be 
issued, 426. 
writ to be directed to whom, 426. 
what may be attached, 427. 
duties of sheriff relating thereto, 426-8. 
‘sale of perishable property. under, 428. 
judgmént for plaintiff, how satisfied, 428. 
for defendant, how satisfied, 429. 
when sheriff to return writ, 430. 
reduction of, 430. 
of steamers, boats and vessels, 458. 
warrant of, in cases of contempt, 482. 
of property of defendant in cases before justices’ 
courts, 492-5. 
of property imder chattel mortgage, 615. 
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ATTAINDER, 


bill of prohibited, 5, 26. 


ATTENDANCE, 


of police at exposed places, 107. 
of witnesses, compelling, 157-8. 
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ATTORNEY-GENERAL, 


duties of, in proceedings on security to keep the 
peace, 105. 

may advise grand jury, 122. 

may issue subpeenas, in criminal cases, 157. 

may apply for dismissal of action, when, 162. 

duty of, as to fugitives from justice, 170. 

fees of, in criminal actions, 172. 

to be member of ,board of Territorial auditors, 
200. ` > 

when to collect certain claims, 201-2. 

exempt from military duty, 206 

resignation to be made to governor, 211. 

vacancy in office of, how filled, 211. 

to act as notary public, 373. - 

when may bring action for usurpation of office or 
franchise, 456-7. 

fees of, 545. 

appointment, term, duties, and compensation of, 
554-5. 

term of office of, 616. 

ATTORNEYS AND COUNSELORS, 

sheriff, deputy-sheriff and coroners not to act as, 

45 


who may be admitted as, by supreme court, 868, 

to be examined, etc., 368. 

who and how admitted by district courts, 368. 

to take oath, 368. 

contempt of court, in certain cases, 368.° 
` authority of, 368. 
when may be changed in actions, 369. 
removal or suspension of, 369-70. x 
admission fee and appropriation thereof, 370. 
not to-be witnesses as to certain facts, 469. 2 
compensation of, how fixed, 483. 
not to have fees for attending as witnesses, 551. 
ATTORNEYS, PROSECUTING, 

. (See District Attorneys.) 

AUCTION, 

sale by, of county property, notice of, 66. 
AUCTIONEERS, 

license of, 510. 
AUTHORITY, 

of attorneys and counselors, 368-9. . 

of notaries public, 372-3. 
AWARD, 

of arbitrators, and vacation and modification 


thereof, 468. 
B . 
BAIL. 


excessive prohibited, 12, 26. 

when to be taken, 26. 

of defendant to appear at examination, ete., 115. 

of defendant, upon examination, 117-8. 

defendant may be admitted to, in what cases, 
151-2. . 

taking of consists in what, 151. 

upon being being held to answer before indict- 
ment, 152-3. 

how to justify, 153. 

upon indictment before conviction, 153-4, 

on appeal, 154, 
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BAIL—CONTINUDED. 
deposit instead of, 154. 
surrender of defendant, and forfeiture of, 154. 
recommitment of defendant after having given, 
155-6, | 
when may be given on recommitment of defend- 
ant, 156. | 
of defendant in civil actions, 420-2. 
BAILEE. 
punishment for conversion of goods by, 81. 
BALLOT. | 
voting to be by, 228. 
what to be, and what to contain, 228. 
how deposited; 228. 
form of, on voting for district school tax, 221-2. 
excess of, how, disposed of, 229. 
not to be lost for want of form, 229. 
BANK BILLS, , 
forgery of, 81-2. : 
possession of apparatus for counterfeiting, 83. 
BARLEY, | s 
standard weight of bushel, 606. 
BASTARDS, | 
concealment of death of, by mother, 74. 
BEANS, | ` 
standard weight of bushel, 606. 
BENCH WARRANT, 
form of, by whom ordered, and issued, 128. 
where may be served, 123. 
when may be issued upon presentment, 123. 
proceedings on, same as for warrant of arrest on 
complaint, 123. 
on indictment, form of, ete., 127. 
proceedings on, ete., 127-8. 
where may be served, on indictment, 128. 
to cause appearance of defendant at judgment 
and proceedings thereon, 146. 
BIGAMY, | 
what constitutes, and how punished, 91-2 
marriage of unmarried person with married one, 
92. | 
what evidence necessary to prove former mar- 
riage, 91-2. | 
BILL, 
of attainder prohibited, 26. 


BILL OF EXCEPTIONS, 
| (See Exceptions.) 
BILL OF RIGHTS, 25-5. 
BILLS AND RESOLUTIONS, 
may originate in either house, 179. 
to be presented to governor for approval, 179-80. 
to be read three times, 180. 
how to become law, 180. 
vote on final passage of, 180. 
BILLS OF EXCHANGE, 
forgery of, 81-2. 
BILLS OF EXCHANGE 
NOTES, | 
effect of promissory notes payable to order or 
bearer, 578, 
same effect given to notes signed by agent, 578. 
when action by payees, indorsees and holders, to 
be maintained, 578. 
effect of, when payable to maker or fictitious per- 
son, 578. | 
acceptance of bill to be in writing, 578. 
acceptance to be on bill, 578. 
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BILLS OF EXCHANGE AND PROMISSORY 

NOTES—CONTINUED. 

unconditional promise before drawn to be bind- 
ing, 578. 

destruction of bill to be deemed acceptance, 579. 

rates of damages on bills, when payable in 
another State or Territory, 579. 

when payable without United States, 579. 

such damages to be in lieu of interest, ete., 579 

damages in case of protest for non-acceptance, 
579. 

notice of non-acceptance or non-payment, 579-80. 

presentment for payment on certain days, o0, 

when grace to be allowed, 580. 


BOARD OF CANVASSERS, 
of whom to consist, 68. 
duties of, 68. 
BOARD OF EQUALIZATION, 
board or supervisors to act as, 68, 340. 
duties of, 340-1. = 
quorum of, 341. 
BOARD OF EXAMINERS OF PUBLIC SCHOOLS, 
by whom appointed, 223. 
duties of, 223. 
BOARD OF JUDGES OF ELECTIONS, 
of whom to consist, 227. 
to take oath to faithfully discharge duties, 227. 
who to be chairman of, 227. 
may administer oath to challenged voter, 228. 
what malconduct of, necessary to set aside elec- 
tion, 231. 
certain offenses of, how punished, 234-5. 
BOARD OF REGENTS, 
of university, 218-4. 
(See Regents of the University.) 
BOARD OF SUPERVISORS, 
what fees to allow sheriffs as assessors, 48. 
to open an account with county treasurer, 58, 
books of account of, to be open for inspection, 59. 
to furnish books, ete., to certain officers, 59. 
duties, in relation to election of justices of the 
peace, 60. 
chairman of, to approve bonds of justices, 61. 
chairman of, to approve bonds of constables, 63. 
to consist of how many, how elected, 64. 
qualifications of members of, 64. 
classification of, 64-5. 
county recorder to be clerk of, 64-5. 
chairman of, how chosen, 64-5. a 
terms of office of, 64-5. 
regular meeting of, where to be held, and when, 
65. 
meeting to canvass election returns, when held, 
65. 
length of sessions of, 65. - 
business quorum, 65. 
sessions to be public, 65. 
clerk of, to keep record, 65. 
vote of each member to be recorded where divi- 
sion occurs, 65. 
record of proceedings of, by whom signėéd, 65. ? 
books, records and accounts of, where to be kept, 
65. ; 
books, etc., of, to be open for inspection, 65. 
power and jurisdiction of, 65-7. 
may suspend treasurer for misfeasances. 67. 
proceedings of, on death of county treasurer, 67-8. 
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BOARD OF SUPERVISORS—ContTiInvED, 

to provide for confinement of prisoners, 68. 

duties of, in establishing election precincts, 68. 

powers of, in regard to certain officers, 68. 

when probate judge to act as member of, 68. 

to act as board of equalization, 68, 340. 

to act as board canvassers, 68. 

duties of, as such, 68. 

duties-of, in apprehension of criminals, 69. 

expenses incurred by, to whom chargeable, 69. 

to fill vacancies in what offices, 69. 

certified copies of proceeding of, prima facie 
evidence, 69. 

compensation and mileage of members of, 69. 

not to audit their own accounts, 69. 

members of, when to take oath of office, 69. 

duties of, relative to vagrants, vagabonds, etc., 98. 

to bring suit against certain ae for neglect, 
etc., 100. 

malfeasance, etc., in office of ae P of, 100. 

duties of, in suits against district attorney, for 
malfeasance, etc., 100. ` 

vacancies in, how filled, in certain cases, 100. 

of certain counties, how to canvass votes for joint 
members, 182-3. 

duties of, relating to insane persons, 194. 

when district attorney to attend meetings of, 199. 

to fill vacancy in office of district attorney, 199. 

when may grant leave of absence to county 
officers, 212. 

vacancies Ìn, how filled, 212. 

to levy county school tax, 216. 

misconduct of at elections, how punished, 235. 

when to appoint registering officers, 238. 

to levy and assess taxes, 333. 

to roy bianks printed, in assessing mining prop- 
erty, 

duties in summoning jurors, 403-4. 

powers of, in incorporating villages, 524-5. . 

duties of, in regard to indigent persons, 545. 

duties of, in relation to public pounds, 567-8 

to divide counties into districts, and appoint road 
overseers therefor, 580. 

when may set off new roads, and proceedings 
thereon, 583-4. 

power to levy property tax for road purposes, 584. 

to have control of streets in certain towns, 587. 

duties of, in regard to such towns, 587-8. 


i amies of, in reducing unreasonable toll rates, 


examination of accounts of treasurer by, 604-5. 

books of account of, to be open for inspection, 605. 
to furnish books, ete., for clerk and treasurer, 605. 
1o Prone brand for sale of stock on execution, 


BOARD OF TERRITORIAL AUDITORS, 

record of proceedings of, by whom kept, 185. 
who to constitute, 200. 

meeting and adjournment of, 200. 

duty ef, on resignation of certain officers, 200. 

to examine books, etc., of Territorial treasurer, 


duties of, in case of deficiency infunds of trea- 
surer, 300-1 


to take oath of office, 202. 

to audit costs for fees to witnesses, etc., 202. 
settlement of claims, by, 201-2. 

to ee compensation of Adjutant General? 
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BOARD OF TERRITORIAL PENITENTIARY 


DIRECTORS. 
appointment and duties of, 174. 


BOARD OF TERRITORIAL PRISON COMMIS- 


SIONERS. 
of what number to consist, 188. 
business quorum of, 188. 
how appointed, 188. 
to appoint Superintendent of Prison when, 188-9. 
duties of, 188-90. 
compensation of, mileage of, etċ., 189-90. 
may direct treasurer to convert bonds into money, 
189. 
to give bonds, and take oath, 189. 
filing of oath of, 189. 
to furnish Superintendent with books, ete., 191. 


BOATS, 


(See Steamers, Vessels and Boats.) 


BODIES POLITIC AND CORPORATE. 


election precincts not to be considered as, 68. 
Regents of University to be, 213. 

board of school trustees to be, 220. 

mayors and councilmen of villages to be, 527. 


BONDS, 


of executors and administrators, 264-5. . 

of indemnity by purchaser of land under con- 
tract and on sale by executor, 288. 

of executor, may be prosecuted when, 288-9. 

to keep the peace may be prosecuted, ete., 105. 

on prison loan, how issued, ete., 187-8. 

form of prison loan bonds, 187. 

prison, may be taken in payment of taxes and 
licenses, 188. 

Territorial prison, tax to provide sinking fund for 
redemption of, 351. 

entered into, before adoption of code, to be valid, 
571. 


+ 


> (See Bonds and Due-Bills.) 
on wagon road loan, and form thereof, 591-2. 
coupons for interest, how attached, 592. 
Territorial, payment of interest on, 603. 


BONDS AND DUE-BILLS. 


to whom payable, 575. 

how assignable, 575. 

assignee may sue on, in his own name, 575-6. 

maker may set up what defense, 575-8. 

liability of assignor to assignee, 576. 

legal tender of property, etc., under, and effect 
thereof, 576. -s 


BONDS, OFFICIAL, 


of sheriffs, 44. 

of coroners, how approved, 48. 

of county recorder, how approved, 51. 

of county treasurer, sureties of, ete., 55. 

of justices of the peace, conditions of, etc., 61. 

certified copy of justice’s bond evidence of con- 
tents, 61. 

of constable’s, condition of, etc., 62. 

certified copy of constable’s bond evidence of con- 
tents, 63-4. 

actions on, to be prosecuted when, 64. 

additional may be required in certain cases, 68. 

of Territorial prison commissioners, 188. 

of Superintendent and guards of prison, 190. 

district attorney to enter into, 197. 

of certain officers, where filed, 243-4. 

by whom and where may be prosecuted, 243-4. 
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BONDS, OFFICIAL—CONTINUED, 
when private person interested, how prosecuted, 
243-4. l 
of county officers, by whom to be approved, 244. 
probate judge to give, 306. 
of county collector and assessor, 335, 342. 
of notaries public, 372. 
of county surveyor, amount, etc., 607. 
of road overseer, action thereon, B81, 586. 
wagon road cammissioners to enter into, 593. 
of public administrator, amount, etc., 599. 
- BOOKS, | l 
of county recorder, accounts for, by whom set- 
tled, 52. : 
of record, how kept, 52. 
of record, to be open for public inspection, 54. 
of county tre er, how to be kept, 55. 
of county treasurer, Subject to inspection of 
county commissioners, 56. 
of county treasurer, how paid for, 57. 
to be used by certain officers, 59. 
etc., of supervisors, where to be kept, to be open 
for inepection, ete., 65, 67. 
public, pepalty for mutilating or wrongfully re- 
taining. 
. furniture; ate, of superintendent of prison, 191. 
-. of Territorial | treasurer to be open for inspection, 
192. ! 
of Territorial treasurer, examination of, by board 
of auditors, 200-1. 
papers, etc., certain to be delivered by governor 
to his successor, 218. 
what, to be property of school district, 225. 
of supervisors. to be open for inspection, 605. 
BRANDING, | 
wrongful, how punished, 79. 
BRANDS, | 
(See Marks and Brands.) 
BREAKING, , n 
dwelling-houses in night time, with intent to com- 
mit crimes, '78. 
BRIBERY, 
of public officers, 84-5. 
accepting bribes by officers, 84-5. 
of members of legislature, how punished, 180. 
BRIDGES, | 
in counties, by whom constructed, 66 
willful burning or setting fire to, 77-8. 
obstruction of, how punished, 92. 
malicious injury to, 96. 
penality for injury to or destruction of, 586. 
(See Toll Roads, Bridges and Ferries.) 
BROTHERS AND SISTERS, 
of intestates and descendants, when and how to 
~ inherit, 244-5. 
BUILDINGS, _ 
county, by whom erected, 66. 
malicious injuries to, 95-6. 
BURDEN OF PROOF, 
in trial for homicide, on whom to rest, 74. 
BURGLARY, | 
what constitutes, and how punished, 78. 
BURNING, | 
malicious, of certain buildings, to be arson, 77-8. 
of woods, prairies, grasses, etc., 96. 
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C. 
CANAL, 
maliciously injuring, 96. 
CANCELLATION, 


of entry on register of election, when must be 
made, 239. 
CANVASS OF VOTES 
for justice of the peace, 60. 
by whom made, 68. 
. for joint members of legislature, 182-3. 
CAPITAL, 
located at Prescott, 620. 
CAPITAL OFFENCES, 
bail not allowed in, when, 26. 
CATTLE, 
poisoning, how punished, 95. 
CENSUS, 
how aud by whom taken, 181-2, 183-4. 
CERTIFICATE. 
of election of justice of the peace, 60. 
of election, by whom given, 68, 230. 
not to be withheld when, 230. 
of probate judge, to be proof of notice, 306. 
of marriage, to be recorded, 318. 
of admission as attorney, etc., 368. 
of notary public, effect of, 373. 
of acknowledgment and proof of conveyance, 381. 
of proof of execution of conveyance, what to set 
forth, 381. 
of proof, when not to be granted, 381-2. 
of acknowledgment to entitle conveyances to be 
. recorded, 382. 
of sale of property on execution, 444-5. 
CERTIORARI, 
how writ may be denominated, 478. 
how and when granted, 479. 
application for, 479. 
effect and service of, 479. 
judgment on, 479. 
appeal may be made from judgment, 479. 
CHAIRMAN, 
of board of supervisors to approve sureties of 
justices’ bonds, 61. 
of board of supervisors to approve sureties of 
constables’ bonds, 63. 
of board of supervisors, how chosen, 64-5. 
of board of supervisors to sign record, 65. 
CHALLENGES, 
GRAND JURY, 
to panel, effect of, if allowed, 119. 
to individual jurors, when may be interposed, 
119. 
to individual, violation of, if allowed, a con- 
tempt of court, 120. 
of jurors, how taken, kinds, ete., 133, 184, 135, 186. 
general and particular causes for, 134. 
in justices’ courts, 164, 498. 
of electors, 228, 229, 241. 
of jury, in probate court, 305-6. 
to jury in civil actions, 433-4. 
CHATTEL MORTGAGES, 
on what property may be made, 614. 
when valid, 614. 
where to be recorded, 614. 
right of redemption, when to cease, 615, 
attachment of property under, 615. 
sale of equity of redemption, 615. 
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CHATTEL MORTGAGES—ConrTINvED, 
allowance to mortgagee for distance between resi- 
dence and place of recording, 615. 
CHILDREN, 
what, may parents be compelled to send to 
school, 224. 
to inherit father’s estate, 244. 
illegitimate, how and of whom to inherit, 245. 
what, to be deemed illegitimate, 245. 
posthumous, to inherit, 246. 
ADOPTION OF, 
who may adopt, 315. S ° 
proceedings on, 315-6. ‘ 
provision for changing names of, and making 
them heirs-at-law, 316. - 
illegitimate, how legitimatized in certain cases, 
816. 
legitimacy of, in divorce cases, 322, 324, 326. 
when parents may maintain action for, 410. 
CHURCHES, 
burning of, willfully and setting fire to, 78. 
exempt from taxation, 333. 
incorporation of, 520-8. 
CITIZEN, 
of one State to be entitled to what privileges, 8. 
who is, 18-4. 
CIVIL POWER, 
military subordinate tq, 15. x 
CIVIL RIGHTS, 
not to be abridged, 25-6. 
suspended, etc., by sentence of imprisonment in 
Territorial prison, 97. 
CLAIMS, 
legislature prohibited from auditing or settling 
private, 27. 
. what, district attorney may present, 199. 
against estates of deceased persons, presentation 
and payment of, 274-8. . 
power of persons in military service to locate 
mining, 511. 
registration, etc., of mining, 512-3. - 
of Territory to certain, abandoned, 512. 
mining, segregation of, 513. 
CLERK OF BOARD OF SUPERVISORS, 
to keep record of proceedings of board, 65. 
county recorder to be, 65. 
to sign record of proceedings, 65, 
duties of, as to accounts of board, 67. 
punishment of, for malfeasance, neglect, etc., 160. 
‘duties of, in elections for delegates to congress, 
230-1. 
neglect of duties at lacking how punished, 235. 
duties of, in relation to poll tax, 349. 
to prepare tax list of mining property, 353 
duties of, after quarterly statement of. the trea- 
surer, 604-5. 
certain other duties of, 605. 
CLERK OF DISTRICT COURT, 
to issue certificate to sheriff, 46. > 
punishment of, for malfeasance, neglect, ete., 100. 
to issue order for summons of grand jury, etc., 
121. 
when to issue bench warrant on presentment, 128. 
to file, as public record, indictment, 124. 
when to issue bench warrant on indictment, 127. 
may be commissioner to take testimony, 158. 
duties of; in contesting elections, 232-3. 
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CLERK OF DISTRICT COURT—CONTINUED, 
fees of, in contesting elections, 233. 
` neglect or misconduct of, at elections, how pun- 
ishéd, 235. 
official oath and bond of, wheré to be filed, 243, 
- A4. 
duties of, in relation to juries, 403-9. 
duty of, on dismissal of appeal from pror.. 
court, 465. 
to enter note of submission to ee 487. 
fees of, 546. 
fees of, for naturalizing citizens, 553. 
CLERK OF PROBATE COURT, 
may administer what oaths, 303. 
to sign all writs and processes issuing from court, 
304. 
judge of court may act as, 306. 
to file records of mining suits, in. office of district 
court, 399. 
fees of, 546. 
CLERKS, ; 
of courts to keep dockets of pending criminal 
actions, etc., 132-3. 
of courts, duties of on pronouncing of judgment, 
, 146, 147. 
of courts, when may issue subpoenas, 157. 
of courts, fees of, in criminal cases,.172. 
in Tortora treasurer’s office, how paid, ete., 
193. 
of courts, exempt from military duty, 206. 
of elections, penalty for certain offenses of, 234-5. 
to keep roll of attorneys. ete., 368. 
of supreme and district courts, their duties, liabi- 
lities, etc., 401-3. 
of courts, when to issue attachments, 426. 
of supreme court fees of, 546. 
of board of supervisors, duties of, 605. 
COIN, 
counterfeiting of, 82. 
passing counterfeit, as genuine, 82. 
“possession of apparatus for counterfeiting, 88. 
officer demanding fees in, to be guilty of a mis- 
demeanor, 552. 
COLLECTOR OF TAXES, 
acting as, without authority, 101.. 
(See County Collector.) 
COMMANDER-IN-CHIEF, 
of ae powers and duties of, 203-11. 
(Sce Militia.) 


; COMMISSIONERS, 


for taking testimony, who may be, and duties of, 
158-60. 

effect of deed executed by, 385 

of supreme and district courts, 398. 

to segregate mining claims, 513. 

to take testimony, fees of, 547. 

board of wagon road, their duties, etc., 592-3. 

to survey towns, their duties, ete., 610-1. 

(See Commissioners of Deeds.) 
COMMISSIONERS OF DEEDS. 

to be appointed in other States and Territories 
371. 

general powers of, 371. 

official oath, 371. 

authority of, 371. 

fee to be paid by, 372. 
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COMMISSIONS, | ~ 
what are, how and when issued, etc., 158, 159. 
execution of, 159-60. 
return of, how transmitted, etc., 159-60. 
filing of, after return and delivery, 160. 
and return to be open for inspection of parties, 
160, i 
when depositions taken under may be read in 
‘trial, 160. } 
issued to persons holding office in Territory, 178-9. 
of board of Territorial prison commissioners, 188. 
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COMPETENCY—ContinuEp, 


of persons to serve as executor, etc., 260. 
of persons to serve as jurors, 404. . 
of witnesses in suits by or against Villages, 530. 


COMPILER, 


of laws, compensation of, 621. 


COMPLAINT, 


definition of, 111. 

proceedings on, to the commitment, inclusive, 
111-9. 

proceedings on, in ene mayors’ and record- 


when, governor, not to withhold, 230. 


to take testimony by deposition, out of Territory, 


475. 


| 
trial not to be postponed; ‘by reason of non-return 


4 


of, 475. | 

when justice may issue, to take dopesiious, 503. 
COMMITMENT, | 

of defendant for E 115. 

for examination, form.of, etc., 115-6. 

of defendant after examination, for trial, 118. 

of witnesses, ta secure attendance at trial, 118. 
COMMON CARRIERS, 

sale of property in hands of, to pay charges, 619. 

proceeds, how disposed of, 619-20. 
COMMON LAW, | 

how far adopted, 571. 
COMPANIES, 

Territory not to be interested in stock of, 27. 

location of placer mines by, 511-2. 
COMPENSATION, . 

of members of boards of supervisors, 69. 


mileage of members of boards of supervisors, 69. 


total, of supervisor, not to exceed, 69. 


of witnesses inicriminal cases, 157, 158. 


of members and officers of Legislature, how paid, 


184. | 
of secretary of Territory and his assistant, 186. 
of board of prison commissioners, 190. 
of secretary of, board, 190. 
of superintendent and prison guards, 190. 


of sheriff, in proceedings relating to insane per- 


sons, 195. 
of adjutant-general, 204. 


of officers and privates of volunteer companies, 


l 
of board of regents of university, 213. 
of assistant Territorial librarian, 216. 


of assessor andi collector of district school tax, 222, 


of recorder for'registration duties, 240. è 


of constables, for arrest of electioneers in certain. 


places, 241. | 
of appraisers of estates, 269. 
of guardians, gid. 


of secretary of Territory, from commissioners of 


deeds, 372. | 
of attorneys and counselors, 483. 
of referees, in certain cases, 485. 
of interpreters, 507. 
of village officers, 529. 
of wagon road commissioners, 593. 


of probate judge for duties in regard to entering 


and laying out town sites, 611. 


of compiler of laws, 621. 
COMPETENCY, | 

of witnesses in certain cases, 37, 83. 

of person contesting election, 231. 


i 
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eps’ courts, 164-7. 
what to set forth, 164, 
in action on delinquent taxes, 345. 
in case of forcible entry and detainer, 386. 
for recovery of possession of land in certain 
cases, 388. 
civil actions to be commenced by, 412. 
of plaintiff, what to contain, 414. 
when several causes of action may be joined in 
the same, 417-8. 
in action for partition of real property, 450 
in justices’ courts, 495. 
COMPOUNDING OFFENSES, 
how punished, 88. 
indictment for receiving reward for, ete., 126. 
COMPROMISING, 
of certain offenses, 170-1. 
of action, by defendant, 469. 
CONCEALMENT, x 
of offenses, agreements for, 88. 
of death of bastard child, by mother, 74-5. 
of crime of treason, 71-2. 
of offenses, indictment for, 126. 
to evade notice of draft, 208. 
of records, etc, of notary public, 373. 
CONFESSION, 
effect of, of party charged with treason, 71-2. 
of judgment, without action, 466-7. 
judgment upon, may be entered in justices’ 
courts, 489. 
CONFINEMENT, 
of persons in Territorial prison, jails, etc., 173-5. 
of insane persons, 194-5. 
CONGRESS, 
legislative power vested in, 1. 
when to meet, 2. 
powers of, 45. 
to have power over Territory, 9. 
may adinit new States, 9. 
restriction of powers of, 11. 
CONSPIRACIES, 
certain, punishable criminally, 88-9. 
certain agreements to be considered as, 89. 
what may be given in evidence on trial for, 137. 
CONSTABLES, 
may require aid in service of process, 45. 
how many, when and by whom elected, 63. 
term of office of, 63. 
may not do certain acts, 63. 
to give bond, to be how approved, 63. 
condition of bond of, 63. 
to have bonds filed in county recorder’s office, 68. 
dutiés of, 64. 
what writs, etc., may serve, 64, 
vacancies, how filled, 211-2. 
to arrest unlawful electioneers, 241. 
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CONSTABLES—CONTINUED, - 
oath and bond of, where to be filed, 243. 244. 
fees of village marshal acting as, 581. ' 
fees of, 549. - 
CONSTITUTION, 
OF THE Unirep STATES, 1. 
how amended, 9. 
‘officers to take oath to support, 9. 
to be the supreme law of the land, 9. 
how ratified, 10. : 
amendments to, 11, 12, 13, 14. ` ~ 
construction of, 12. 
CONSTRUCTION, 
‘ of words in statutes. 
(See Definitions of Terms used in Statutes.) 
of words in indictments, 125. 
CONTEMPTS, 
what to be deemed, 483. 
summary punishment, 482. 
warrant of attachment for, 482. 
warrant what to specify, 482, 488.. 
execution of warrant, 482. 
bail in case of such warrant, 482. 
investigation of charge, 483. 
fine and imprisonment in case of, 483. 
when persons liable for indictment for, 483. 
when party not to be confined, 483. 
judgment, etc., to be final and conclusive, 483. 


second warrant in case of failure of party to 


appear, 483. 
what, justice may punish as, 502. . 
when may be punished summarily, 502. 
CONTINGENT EXPENSE FUND, 


what to constitute, and for what to be used, 356. 


(CONTRACTS, 
for erection of public buildings, etc., 66. 
forgery of, 81-2. 
fraudulent, for sales of lands, 94. 
for maintenance of insane of Territory, 195 6. 


school trustee not to be-interested in those made 


by the board, 220. 


for purchase of land, when may be sold by 


executor, 287-8. 
in contemplation of marriage, 327. 


of married woman, what, husband may not be 


sued for, 327. 
marriage; to be in writing, 330. 
when action on, to be commenced, 358, 360. 


what acknowledgment to be evidence of new or 


continuing, 360. 


to lease or sell lands, when void, if not in writing, 


* 362. 


for sale of goods, etc., when void, if not in writing, 


862. 


power of road overseers to let, for construction, 


ete. of highways, 583. 
CONTROVERSY, . 
submitting, without action, 467. 
CONVEYANCES, 
(See Deeds, Conveyances, £c) 
CONVICTION, 


of one or more defendants when several are in- 


dicted, 128. 
on trial for treason, 137. 
for conspiracy, 137. 
not to be had on testimony of accomplice, 187. 
not to be had on informal verdict, 148. 
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CONVICTION—Continvep; 
bail upon indictment before, 158. - 
of infamous crime to disqualify elector, 227. 
of crime, sufficient to set aside oe when, 231, 
CONVICTS, i 
celis to be provided for, 68. 
aiding in or suffering escape of, 87-8. 
pardon of, and proceedings thereon, 178. 
in Territorial prison, deduction from sentence of, 
for good behavior. 191. 
CORN, g 
standard weight of bushel, 606. 
CORONER, i: 
not to appear as attorney, etc., ordraw papers 45. 
may require aid in certain cases, 45. 
duties of, in certain cases, on Peake, of new 
sheriff, 47. 
when elected, 48. 
how many, and term of office, 48. 4 
to give bonds—condition and approval of, 48. 
when to act as sheriff, 48. 
what, to be keeper of jail when sheriff i is commit- 
ted, 48, 
to execute process when sheriff i is a party, 48-9. 
liability of, when acting as sheriff, 48-9. 
when may hold inquests on dead bodies, 49. 
may subpoena witnesses for inquest, 49." 
may summon a surgeon or physician to make a 
post mortem. examination, 49. 
may punish witnesses for failure to attend, 49. 
to file testimony of witnesses, in inquests, 49. 
duty of, in case of murder, etc. committed, 49-50. 
may issue warrant for arrest of persons, etc., 50. 
warrant of—form—where may be served, 50. 
duty of, in relation to property found on dead 
body, 50. 
fees of, in inquests, how paid, 51. 
when may cause body to be buried, 51. 
costs of burial, etc., how paid, 51. . 
when justice of the peace may act as, 51. 
fees of, 549. 
CORONER’S INQUESTS, 
to be held by coroners on view of dead podies, 49. 
CORPORATIONS, 
Territory not to be interested in stock of, 27. 
not to be dissolved or rights impaired except by 
judicial proceedings, 27. 
indictment against, defendant may plead guilty, 
131. 
to be included in *' persons,” 578. 
when may be formed, 514. - ` 
articles of incorporation, what to specify, 514. 
power of bodies corporate, 514-5. 
subscriptions to capital stock of, 515. 
election of directors in certain, 515. 
who eligible to office of director, 515 
directors to take oath, etc., 515. 
election of president, 516. 
appointment of secretary, 516. 
meetings of stockholders and notice thereof, 516. 
annual election of directors, 516. : 
to keep stock-book, 516. 
stocks of, to-be deemed personal property, 516. 
sales of stock, what.to transfer, 516. 
liability of directors, in declaring certain divi- 
dends, 517. 
when divested of powers, 517. 
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CORPORA TIONS—ConrinvED, 
existence of, in cértain cases, 517. 
incorporation of stockholders of private, 517. 
capital stock, how increased or diminished, 517. 
for navigation, etc., privileges of, 517-8. 
when place of business may be changed, 518. 
supplementary articles of incorporation, 518. 
incorporation of foreign, In this Territory, 518. 
forfeiture of rights of such, 519, 520. 
appointment of agent for, 519. 
foreign, relieved from certain taxes, 519. 
churches. ete., haw incorporated, 520, 
trustees, etc., of such, 520. 
order to convey real estate, ete., of such, 521. 
rights of, to purchase property, etc., 522. 
duty of trustees, 522. 
when bishop, etc,, to become sole, 522-3. 
VILLAGES, 
how incorporated, 524-5. 
election in, 525-6. 
municipal authorities of, 526. 
classification of councilman, 526. 
oath of officers of, 526. 
council may order special election, when, 526. 
recorder of to give notice of elections, 527. 
duties of mayor, 527. 
mayor and council to be body corporate and 
politic, 527. 
for what may council levy general tax, 527. 
taxes, how assessed and collected, 527. 
treasurer and marshal to give security, 52r. 
powers of council, 527-9, 534. 
who to hear offenses committed within, 509. 
annual statement of council, 529. 
competency of witnesses in suits by or against, 
580. N 
process against, how served, 530. 
taxes in to be lien, 530. 
collection of taxes, etc., in, 530-1. 
marshal to be constable for, 531. 
power of council to plat certain land, 532. 
power of, to pre-empt or purchase land of United 
States, 532. 
. disincorporation of, 532, 533. 
appointment of recorder of, 533. 
hogs and swine not to ruii at large within limits 
of, 585. 
CORPORATORS, 
duties of, in incorporating, 514. 
may receive subscriptions to capital stock, 515. 
election of board of directors by, 515. 
COSTS, 
in suits by and against counties, 37. 
in criminal cases in justices’, mayors’ or record- 
ers’ courts, 165. - 
in criminal actions and proceedings, 172-3. 
in certain proceedings against fugitives from jus- 
tice, 178. 
in contesting elections, 233. 
in action against county recorder for refusal to 
register, 239. 
in action against executors, etc, how allowed, 277. 
in probate cases, how paid, etċ., 305. 
in actions for partition of real property, 456 
in action for usurpation of office, in case judg- 
ment be against defendant, 457. 
in certain appeal cases, 462. 


COSTS—OONTINUED, 
in confession of judgment without action, 467. 
in case of compromise of action, 469. 
what allowed to plaintiff, and when, 484. 
to defendant, 484, 
when costs not allowed to plaintiff, 484. 
when optional, 485. 
to those of several defendants, who have judg- 
ment in their favor, 484. 
of appeal, whew in discretion of court, 484. 
in case of failure to answer, 485. - 
condition of granting postponement, 485. 
in case of tender, in action for recovery of mo- 
ney, 495. ~~ ` 
in action prosecuted or defended by executor, 485. 
certain, for benefit of district law library, 486. 
when plaintiff is non-resident, 486. 
security for, in such case, 486. _ 
memorandum of items of, 486.' * 
in cases in justices’ courts, 499, 504. 
COUNCIL, 
of Territory, how composed, 15. 
(See Legislature.) 
of village, powers, term, etc., of, 526-34. 
COUNSEL, 
defendant in criminal action entitled to, 108. 
adjournment of examination to allow defendant 
to procure, 115. ' 
COUNTER-CLAIM, 
what may be pleaded by defendant, 415-6. 
COUNTERFEITING, 
of coin, how punished, 82. 
possession of apparatus for, 83. 


COUNTIES, 
organization, boundaries and county seats of, 35, 
38-43. ` 


to be body corporate for what purposes, 35. 

to provide proper county buildings, 36. 

prison limits of, to extend throughout county, 36 

unorganized to be deemed within limits of county 
to which they are annexed, 36. 

provisions respecting division of, 36-7. 

suits by and against, 37. 

may pre-empt land for seat of justice, 37-8, 

appointment of agent therefor, 37-8. 

record of appointment, 37-8. 

when to re-imburse sheriff on escape of prisoner, 
38. 

to pay coroners’ fees, etc., 51. 

to have board of supervisors, election of, ete., 64. 

division of, into townships, by whom made, 66.. 

to be charged with, and to pay expenses of board 
of supervisors, 69. 

may recover certain expenses from estate, etc., of , 
defendant, 161-2. - . 

division of, into road districts, 580, 

rights of, to purchase toll roads, ete., 589, 591. 

ownership of toll roads, ete., to vest in, on expira- 
tion or forfeiture of franchise, 590. 

(See Titles of the several Counties.) 
COUNTY DUES, 
when to be paid in lawful money, 59, 605. 
COUNTY COLLECTOR, 

when to settle with county treasurer, 58, 604. 

taxes and licenses to be collected by, 59. 

malfeasance, neglect, etc., ot, how punished, 100. 

acting as, without authority, 101. 
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COUNTY COLLECTOR—CONTINUED, 
where to file oath and bond, 244. 
sheriff to act as, 335. ' 
powers and duties of, in collecting taxes, 342-51. 
statement of, to board of supervisors, 350. 
suspension of, for defalcation or neglect, 604. 


COUNTY COMMISSIONERS, 


duties of, in’ pre-emption of land for seat of jus- 


tice, 37-8. 
may contract‘loans, 38. 


shall audit and settle what accounts of recorder, 


52. 
to fill vacancy in office of county treasurer, 55, 
to examine accounts of county treasurer, 56. 


may draw orders or warrants on county trea- 


surer, 56. 
to receive annual report of county treasurer, 57. 
to credit county treasurer with certain sums, 57. 


to receive monthly statement of licenses issued by 


county treasurer, 57. ` 
duties of, in drafting for military service, 206-7. 


power of, to fill certain vacancies by appointment,, 


211-2, 
when may order special elections, 212. z 


to pay. expenses incurred in support of minor In- 


dians, 545. 
COUNTY ORDERS AND WARRANTS, 


may be issued only by county commissioners, 56. 


unpaid, bear what interest, 56. 
unpaid, interest on, ceases when, 56. 
unpaid, interest on, how entered, 58. 


entitled to preference according to priority of 


presentation, 56 


shall be received in payment of county taxes, 56. 
redeemed, when to be deposited with county com- 


missioners, 5-7. 
when exceeding five hundred dollars, 59. 
when may be issued by board of supervisors, 59. 
forgery of, 81-2. . 


for compensation of witnesses in criminal cases, 


157. 
outstanding, how paid, 606. 
COUNTY POOR, 
who to have care of indigent sick, 66. 
COUNTY RECORDER, 
duty of, in distribution of statutes, 33. 


duty of, in pre-emption of land, for seat of justice, 


38. 
office of, where to be kept, etc., 51. 
duties of, 51. 
to give bonds, etc., 51, 52, 53. 
may appoint a deputy, 51. 
to file and record appointment of deputy, 51. 
responsible for acts of deputy, 51. 
when deputy to perform dutiesjof, 51. 
accounts of, how settled, 52. 
what to have custody of and keep, 52. 
what to record, and when, 52. 


several classes of instruments, how to be record- 


ed, 52. 
to keep indices of records, 52. 
shall record certain papers separately, 52. 


to furnish certificate of record, on application, 53 


liability of, in certain cases, 53-4. 
what to constitute misdemeanor in office of, 53. 
penalty for such misdemeanor, 53. 


COUNTY RECORDER—CONTINUED, s 


not bound in certain cases to record or furnish 
copies of records, 54. 

shall be ex oficio clerk of probate and. county 
courts, 54. 

to be appointed by whom, 54. 

may take proof and acknowledgment of certain 
papers, 54. 

salary of, acting as Jak of board of supervisors, 
65. x 

punishment for malfeasance, neglect, etc., of, 100. 

to file and transmit to governor, the census re- 
turns, 181-2, 183-4. 

exempt from military duty, 206 

vacancy, how filled, 211-2. 

to keep great register, 237. 

when to enter name of elector, 287-8. 

endorsement of, on certificate of natufalization, 

ete., 288. 

duties of, as to papers returned by registering 
officers, 238. 

when must cancel entry in register, 239. 

when must furnish copy of entries of register, 
239. $ 

action against, for refusal to do so, 289. . 

costs when can not be recovered from ‘in such 
action, 239 


to have printed copies of entries in great register, 


when, 289. . 

how to distribute such copies, 240. 

compensation. of, for registration duties, 240, 

to file copy of register after election, 242, 

penalty for permitting corrupt registration, 242. 

oath and bond of, where to be filed, 243, 244. 

to record marriage certificate, 318. 

penalty for failure to record, and for false record, 
318. 

to keep papers, etc., of notary public, when de- 
posited with him, 373. ` 

may transcribe records of lands from records of 
probate courts, 386. 

fees of, for recording mining claims, 512. 

fees of, generally, 547. 

to notify roafl overseers of appointment, 580. 

how to record marks and brands, and his com- 
pensation therefor, 612. 

how to record chattel mortgages, 614. 


COUNTY SUPERINTENDENT OF SCHOOLS, 


probate judge of count¥ to be, ex officio, 218. 

powers and duties of, 219-20. 

to be ex officio chairman of board of examiners, 
223. 


COUNTY SURVEYOR, 


election of, 607, 

to take oath and give bond, 607. 

when to give new or additional bond, 607. 
duties of, 607. 

fees of, 607. 


COUNTY TREASURER, 


to pay for land pre-empted for seat of justice, 38. 

duties of, in relation to property found by coroner 
on dead body, 50. 

term of office, 55. 

to give bond and condition, 55. 

oath of office, 55. 

office of, when vacant, how filled, 55. © 

where to keep his office, ete., 55. ~ 
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COUNTY TREASURER—Conrinvzp, 
duties of, 55-60. _ 
when to disburse moneys by him received, 55. 
accounts of, to be examined by county commis- 
Sioners, 56. | 
when may be removed by district court, 57. 
duties of, on leaving office, 57. 


to receive no per centage on money received from 


predecessor, 57. 

duties of legal representatives of, after death of, 
57. | 

to be credited) with certain sums, 57. 

office hours of, 57. 


fee of, for licenses, in addition to regular per cent- | 


age, 58 | ` 
per centage of, 58. 
duties of, after settlement with collector, 58. 
what to pay to county collector, 58-9. 
quarterly return of, to board of supervisors, 59. 
only to use certain books, etc., 59. 
when to render account of moneys, 59. 
may appoint deputies, 60, 
appointment ; of deputies to be in writing, 60. 
liable for acts of deputies, 69. 
proceedings against, in case of misfeasance, 67. 
punishment of, for malfeasance, neglect, etc., 100. 
to pay order: for expenses of witness in certain 
cases, 158. | ` 
when to bring action against district attorney, 
198. 
vacancy, how filled, 211-2. 
duties of in regard to school moneys, 218. 
oath and bond of, where to be filed, 243-4. - 
duties of, relating to taxes, 348, 344, 349. 
in relation to'Territorial Prison Sinking Fund, 251. 
duties of in regard to licenses, 509. 
examination of accounts of, by supervisors, 604. 
suspension of, for defalcation or neglect, 604. 
complete annual statement of, 606. 


COURT HOUSE, 
counties to provide, 36. 
county, erection and repairs of, 66. 
malicious burning or setting fire to, 77-8. 
COURTS, | 
of Territory, 895. ~ 
SUPREME Court, 
of what to consist, 395. 
terms of, 398. > _ 
jurisdiction of. 395-6. 
when cases to be re-heard by, 346 
to have seal, 398. 
seal, how used and'for what, 398. 
salary of justices of, 400. 
clerk of, and his duties, 401, 397. 
DISTRICT COURTS, 
how many; 396. 
original and appellate jurisdiction of, 396. 
power of, 397. 
duties of judges of, 397. 
who to appoint clerk of, 397-8. 
to have jurisdiction, of suits relating to mines, 
898-9. 
if judge be not present, who to open and ad- 
journ, 399. 
appointment of commissioners. and their duties, 
400, 401. 
jurisdiction of probate and justices’ courts, 398. 
| 


| 
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COVENANTS, 
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COURTS—CONTINUED, 


when may determine controversies, 411. 

when may change place of trial of actions, 411-2. 

when may order further account, 416-7. 

when may strike outirrelevant matter from plead- 
ings, 417. 

when may amend pleadings, 418. 

proceedings of, in granting injunctions, 425-6. 

when may order deposit of goods in, 430, 

appointment of receiver, 430. » 

when may dismiss action or enter non-suit, 431. 

may instruct jury to find special verdict, 435. 

entry of verdict to be made in minutes of, 436. 

trial by, 436. 

may order certain actions, after execution, 447-8. 

may restrain injury to property during foreclo- 
sure, ete., 450. 

proceedings of, in action for partition of real pro- 
perty, 451-6. 

what may review in appeal on judgnient, 462. 

contempts and punishments thereof, 481-8. 

appointment of interpreters in, 506. 


COURTS—MARTIAL, 


organization of, 208. 
powers of, 208. 


COURTS OF JUSTICES OF THE PEACE, 


juries in, 408, 

appeals from to district courts, 464-5. 

parties in suits in, how may proceed, 489. 

when person not bound to answer summons of, 
489. 

jurisdiction of, 489. 


COURTS OF PROBATE, 


(See Probate, Courts.) 


when to bind married woman and heirs, 382. 


CREDIT, 


on sales by executors, 284. 


CREDITORS, 


fraudulent disposition of property, to defraud, 94. 
term, what to include, in certain cases, 363. 
liability of, of defendant under attachment, 428. 
what, may redeem property sold on execution, 445. 


CRIME AGAINST NATURE, 


how punished, 76. 
proof of actual penetration, sufficient to sustain 
indictment, 137. 


CRIMINALS, 


legislature prohibited from pardoning or commut- 
ing sentence of, 27. 

when to be delivered up, 8. 

on trial, competent to testify, 101. 

refusal of, to testify not to be construed against, 
101. 

at large, powers of governor relating to, 176. 

convicted of crimes against United States, support 
of, 191. 


CRIMES AND OFFENSES, 


what to constitute, 70. 

what to render a person of sound mind in, 70. 
an infant not to be liable for, 70. 

an idiot not to be liable for, 70. 

when married woman not liable for, 70. 
infant-not liable, under what age, 7). 
drunkenness in certain cases, no excuse, 70. 


a 


who to be punished when drunkenness obtained’ 


by fraud, 70. 
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CRIMES AND OFFENSES—Continven, 
accidental acts, generally not criminal, 70. 
person committing certain, not to be found 
guilty, 71. _. j 
who to be punished in such case, 71. 
AGAINST GOVERNMENT AND PEOPLE, _ 
treason, who may commit, punishment of, 71-2. 
what evidence necessary for conviction of, 71-2. 
misprison of treason, punishment of, ete., 72. 
AGAINST PERSONS OF INDIVIDUALS, 
Murder, 
in first degree, 72. 
in second degree, 72. 
degrees, how détermined, 72. 
malice, when implied, 72. 
penalties for, 72. 
dueling, aiding in, challenging, posting for not 
accepting challenge, etc., 75. 
Manslaughter, punishment for, ete , 72-3. 
Mayhem, how punished, etc., 76. 
attempt to procure miscarriage, 76. 
concealment, by mother, of death of bastard 
child, 74. ; 
Rape, 
definition and punishment of, 76. 
assault with intent to commit, 76-7. 
false imprisonment, how punished, etc., 77, 
kidnapping, what constitutes, and how punished, 
Pe, k 
AGAINST HABITATIONS AND OTHER BUILDINGS, 
Burning 
of dwelling house, shop, vessel, bridge, ete., 
77-8. 
setting fire with intent to burn, 78.’ 
of barn, stable, office, kitchen, 77-8. 
of court-house, school-house, state-house, ete 
77-8. 
j Burglary, 
what constitutes, and punishment of, o: 
AGAINST PROPERTY, 
Robbery, 
definition and punishment of, 78 
Larceny, . 
grand and petit, what constitutes, and how 
punished, 78. 
by lodger, taking goods, ete., 81. 
Receiving, ete., Stolen Goods, 79. 
- how punished, 79. 
satisfaction to party injured, 79. 
wrongful marking of another’s cattle, how pun- 
ished, 79. 
Embezzlement, 
in public offices, how punished, 79-80, 
how punished, 81. 
malicious detruction of papers, etc., 80. 
mitilation, etc., of monuments, 80-1. 
conversion of goods, etc, by bailee, how pun- 
ished, 81. 
Forgery and Counterfeiting, 
of records and public matter, 81. 
of instruments generally, 81-2. 
uttering of forged instruments, 81-2: 
of bank bills, 81-2. 
of county warrants, 81-2. 
punishment of, 81-2. 
affixing fictitious signature, seal, etc., 83. 
_ of coin; passing of counterfeit as genuine, 82. 
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CRIMES AND OFFENSES—Conrmvzp, 
AGARIST PUBLIC JUSTICE, 
Perjury, 
whatis, and how punished, g. 
subornation of, 84: 
Bribery, : 
of officers, 84-5. 
accepting bribes by officers, 84-5, 
mutilating or wrongfully detaining public rec- 
ords, ete., 85-6. `° 
False Pretenses and Tokens, 
falsely personating another, 86. 
obtaining property by, 94. 
conspiring to obtain property by, 88-9 
obtaining credit by, 94. . 
selling goods, wares, etc., by false weights, 94. 
obstructing officers in performance of duties, 
86-7. 
using unnecessary force by officers, 86-7. 
Rescues and Escapes, 
aiding in, 87. 
suffering escape from custody, 87. 
jailor, etc., refusing to receive prisoners, 88. 
refusing to arrest, 88. 
compounding and concealing offenses, 88. 
conspiring against another for certain’ pur- 
poses, 88-9 - 
embracery, definition and pisen of, 89. 
extortion by officers, 89. 
falsely exercising official authority, 89 E 
purchase by justice or constable of judgments, 


r 


89. 
delegating duties by officers, for reward, 89. 
threats to accuse another of crime, with intent, 
etc., 90. f 
threats generally, 90. 
opening letters without authority, 90. 
publishing such letters maliciously, 90. 
AGAINST THE PUBLIC PEACE, 
disturbing of, at night, 90. 
refusing to disperse at command of officer, 90. 
fighting, by agreement, 90. . 
Unlawful Assemblies. , 
what to constitute, and how punished, 90. 
rout, what to constitute, and how punished, 91. 
Disturbing Religious Worship, 
exciting disturbance at, 91. 
. Selling liquor, etc., near, 91. 
to be considered a misdemeanor, 91. 
failure of officer to use authority to prevent 
duels, 91. 
ibel, 
what is, how punished, etc,, 91. 
in prosecution for, jury to determine law and 
fact, 91. 
in prosecution for,what evidence may be given 
to jury, 91. 
acquittal of party for, 91. 
AGAINST Pusiic Moratiry, HEALTH AND POLICE, 
Bigamy, 
consists in what, 91-2. 
punishment for, 91-2, 
evidence necessary to prove former marriage, f 
91-2. 
marriage of unmarried person with married 
one, 92. : 
marriage of persons within degree of consan- 
guinity, 92. p$ 
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CRIMES AND OF FENSES—Conrnvuzp, D. 
, Adultery and Fornication, ~ DAMAGES, 


how punished, 92. 
obstruction of public highways, etc., U2. 
nuisances, how punished, abatement of, etc., 92 
selling unwholesome food. or adulterated liquors, 
92. ' 
destruction of posted notices, 92-3. 
possession of certain tools and weapons. with 
felonious intent, 93. = 
refusing to aid afficers in certain cases, 93. 
COMMITTED BY CHEATS, SWINDLERS, ETC., 
maintenance of fraudulent suits, 93-4. 
fraudulent conveyances, etc., 93-4. 
. transfer of lands already sold, 94. 
transfer to defraud creditors, 94. 
concealing or transferring property to evade ex- 
ecution of judgment, 94-5. 
MALICIOUS MISCHIEF, 
poisoning cattle, 95. ~ 
cruelty to animals, 95. 
to houses and other buildings, 95-6. 
to fences and trees, 95-6. 
to rafts, lumber, boats, etc., 96. 
to mill-dams, reservoirs, canals: etc., 96. 
to embankments, etc., 96. 
to jails, etc., 96.. 
burning of woods. prairies, etc., 96. 
misdemeanors, how punished when not specially 
provided for, 96-7. 
carrying and improper use of deadly weapons, 97. 
indiscriminate use of fire-arms, 97-8. 
vagrancy, etc., 98. 
furnishing spirituous liquors to Indians, 99, 102. 
furnishing arms and ammunition to Indians, 99. 
COUNTY OFFICERS, NreGLECT or Dury AND MALFEAS- 
ANCE IN OFFICE, 
neglect or refusal of certain, how punished, 100. 
of members of board of supervisors, 100. 
fines for furnishing liquor to Indians, how ap- 
` plied, 102. | 
rights of persons indicted, 101. 
general definition of “crime or public offense,” 
1038. | 
public offenses are divided how, 103. 
person can be punished for, in what way, 103. . 
how must be prosecuted, 103. 
what, not prosecuted by indictment, 1038. 
proceedings to accuse and try parties for, how 
known, 103. | 
criminal actions in what name brought, 103. 
party prosecuted, how designated, 103. 
prevention of public offenses, 104, 105, 106, 107. 
parties may make lawful resistance when, 104. 
security to keep | the peace, proceedings on, 104-5. 
police and their: attendance at exposed places to 
prevent, ete., 105-6. 
riots, suppression of, 106-7. 
proceedings in criminal actions, when prosecuted 
by indictment, 109-167. 
district to conduct prosecutions for, in behalf of 
people, 197. | 
CRUELTY, | 
to animals, how punished, 95. 
extreme, a cause for divorce, 319, 324, 325 
CURRENCY, 
fees of officers to be paid in, 551-2. 
i 


suffered by certain neglect of executor, etc., how 
recovered, 288. 
when defendant may be arrested in action for re- 
covery of, 419. 
occasioned by usurpation of office or franchise, 
how recovered, 457. 
measure of, in action for disobedience of warrant 
in case of contempt, 483. 
for death caused by neglect, etc., action for, 587 
rates of, on bills of exchange protested for non- 
payment, 379. 
for non-acceptance, 579. 
DANCE HOUSES, 
licence for keeping, 510. 
DEATH, 
PUNISHMENT OF, 
in criminal cases, 148, 149. 
how inflicted, 149. 
caused by wrongful act, neglect or default, liabil- 
ity for and action how brought, 537. 
DEBT, ; 
imprisonment for, when allowed, 26. 
Territory may contract, 27. 
DEBTORS, i 
when executor may compound with, 290. 
may be required to appear on writ of attach- 
ment and be examined, 428. ' 
requirements of executions against judgment, 
441-2 
judgment, may redeem property sold on execu- 
tion, 445. 
rights of judgment, after execution, 447-8, 
proceedings against joint, 465-6. ` 
DEBTS, 
Or DECEASED PERSONS, 
estate of testator liable for, 252. |! 
estate designated by testator for ‘payment of, 
252. : ~ 
personal estates first chargeable with, 271. 
and legacies, payment of 279-89. 
guardian how to pay, of ward, 309. 
of husband, property of wife not liable for, 327. 
certain, of wife, husband not liable for, 331. 
how attached, 427. 
DEDUCTION, 
from sentence of convict in Territorial prison fom 
good behavior, 191. 
to be forfeited by violation of rùles, 191. 
DEED, 
commissioners of, in other States and Territories, 
371. 
forgery of, 81-2. 
uttering of forged, as genuine, 81-2. 
DEEDS, CONVEYANCES, ETC., ` 
forgery of, 81-2. 
uttering of forzed, 81-2. 
may be executed and delivered by executors, etc., 
286. 
exectition of, by married women, 331. 
FRAUDULENT, 
punishment for, 93-4 
` transfer of lands, already sold, 94. 
to defraud or hinder creditors, 94, 363. 
to hinder execution of judgment, etc., 94-5. 
to be void, 361. 
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DEEDS, CONVEYANCES, ETC.—CONTINUED, 
what to be deemed, 361, 362. 
relative to goods and chattels, 862, 363. : 
eertain to be void against heirs, etc., 363. 
intent, to be question of fact, 364. 
terms, “lands,” ‘‘estate,” “interest in lands” 
and ‘‘conveyance”’ how construed in this 
chapter, 364. 
of lands, joint, of husband and wife, 880. 
to be acknowledged, by whom, 380. _ 
certificate of acknowledgment, 380. 
proof of, 381. 
of married women, 382 383. : 
not recorded, to be void in certain cases, 383. 
powers of attorney, ete., to be recorded, 383. 
revocation of such powers, to be recorded, 384. 
when record, proof, etc., not conclusive evidence, 
384. 
when legal estate in notin grantor, at the time, 
384. 
term " conveyance,” how used in chapter XLII, 
384. 
` mortgages, how maybe discharged, 384-5. 
recording of deeds, etc., made previous to this 
act, 385. 
of officers, etc., in official capacity, force of, 385 
to children during their natural lives, effect of, 
385-6. 
transcription of records! in probate court, 386. 
proceedings on, in case of appeal on judgment 
which orders execution of, 463. . 
granted by Mexico or United States, when null 
and void, 573. 
DEFECTS, 
certain, not to vitiate indictment, 125. 
motion in arrest of judgment, may be made 
when; 145. ; 
in election returns, certificates and commissions 
_not to be witheld for, 230. 
in writs of habeas corpus, effect of, 377, 379. ; 
effect of certain, in pleadings in civil cases, 418. 
DEFENDANTS, 
in criminal case, may or may not testify, 101. 
refusal to testify not to be construed against, 
101. 
in criminal action, to what entitled, 1 
- name of to be specified in. warrant of arrest, 112. 
on arrest, to be brought before magistrate, 112. 
when to give bail, in certain cases, 112, 113. 
not to be subjected to unnecessary restraint in 
arrest, 113. a 
may see warrant if he wish, 118. 
examination, discharge of, ete., 115-9. ` 
may challenge grand jury in two ways. 119. 
can object to jury only by challenging, 120. 
on indictment against several, one or more may 
be convicted, etc., 126. 
to be arraigned when, 126. 
_presence,of, at arraignment, 127. 
bench warrant may be issued when, 127. 
when may move to set aside indictment, 128-9. 
when may demur to indictment, 129-30. a 
in case of indictment, may plead former acquit- 
tal, 130, 181. 
plea of not guilty, when to be entered for, 131. 
may apply for change of venue on what grounds, 
131. 
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DEFENDANTS—CONTINOED, 


presence of, at trial, when necessary, 132. 

to have one day to prepare for trial, after plead- 
ing, 133. 

how many challenges entitled to, 134: 

when must challenge, if at all, 1384. 

in criminal action, presumably innocent, 136. 

when entitled to acquittal, 137. 

joint indictment of several, effect of, 137. 


- when may be separately tried on joint indictment, 


137. 
when may be discharged to be witness, 187. 
conviction of, for seduction, 138. 
proceedings on failure to arrest i in certain Cases, 
138-9. 
proceedings on arrest of, by proper county, 139. 


discharge of, because the facts do not constitute 


a punishable offense, 189. 

when may be acquitted, 189. 

may consent to have the jury charged verbally 
only, 140. 

commitment of, to abide judgment, ete., 140. 

when must appear before verdict, 142. 

what offenses, may be found guilty of in all cases, 
143. 

to be discharged when judgment of acquittal is 
given on a general verdict, 143. 

remanding etc., of, to await judgment, 143-4, 

effect on, of motion in arrest of judgment, 145. 


` when must appear for judgment, 146. 


what cause may show against judgment, 146-7. 

when convicted of two or more offenses, what 
judgment may be pronounced, 147, 

insanity of, after judgment of death, 148. 

may be admitted to bail in what cases, 151, 152. 

admission of, to bail on habeas corpus, 153. 


When may make deposit instead of bail, 154. 
` surrender of, before forfeiture, etc., 154-5. 


how may forfeit recognizance, ete , 155. 

recommitment of, after having given bail, 156. 

when may be admitted to bail on recommitment, 
156. 

inquiry into insanity of, before trial or after con- 
viction, 160-2: 

to be discharged from custody on dismissal of 
action, 162. 

must in all cases be present at trial in justices’ 
courts, 164. mae o 

pleas, ete., of in justices’ courts, 164. 

entitled to jury trial in such courts, 164. 

when held to answer for misdemeanor, when may 
offense be compromised, 171. 

who may be joined as, in action against recorder 
for refusal to enter names in great-register, 239. 

proceedings against, in case of forcible entry, 
“386-7. 

judgment for or against, in such case, 387. 

who to be known.as, 409. 

who may be joined as, 410. 

when to answer complaint, 412. 

service of summons on, 412-3. 

service of summons on two or more, 414. 

effect of voluntary appearance of, 414. 

pleading of, in action for libel, etc., 417. 

use of fictitious name for, 418. 

when may be arrested in civil actions, 419. 

issuing and serving gf order for arrest, 419-20. 
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DEFENDANTS—CoNTNURD, 
bail of, in civil cases, 420-2. 
sureties of, in certain actions for recovery of per- 
sonal property, 423. 
when may apply for modification of injunction, 
425. | 
attachment of property of, 426-30. 
judgment may be given for or against one or 
more of several, 431. 
when may dismiss action, 431 
judgment against, on failure to answer, 431-2. 
offer of, to compromise actions, 469. 
in what cases costs to be allowed to, 484. 
per centage of, 484-5. 
when deeme‘t to appear, 487. 
when entitled to notice of proceedings, 487-8. 
when service may be made on clerk for, 488. 
arrest of, in cases in justices’ courts, 491. 
in suits for medical services, when to have judg- 
ment rendered in his favor, 617. 
DEFICIENCY, 
in Territorial treasurer's accounts, how reported, 
_ ete, 200-1. 
DEFINITIONS OF TERMS S USED IN STATUTES, 
“following,” 32. 
ne grantor, 731, 
“granteb, ” 831. 
“ general election,” 32. 
“inhabitant,” 32.. 
“insane person,” 82. 
“issue,’! 32. 
“land,” 32. 
“month,” 32. 
“oath,” 32. 
“preceding,” 32. 
“ real estate,” 82. 
“sworn,” 32. 
“seal,” 32. : 
“United States,” 32. 
cs will,” 82. 
“writing,” 32, 
“year,” 32. 
es crime,” ‘t public offense,” “felony,” 103. 
“ executor,” 254. ‘4 ` 
DEFRAUD, i 
intent to, when required by law, what to be suffi- 
cient, '97. 
DEGREES OF KINDRED, * 
computation of, 245. 
DELEGATE IN CONGRESS, 
returns of elections for, 230-1. 
certificate of election of, 230-1. 
when elected, 232. 
vacancy, how filled, 233. 
DEMURRER, -> 
“to indictment, proceedings thereon, ete., 129, 13v. 
what, must specify, 180. 
in civil actions, when may be taken and what to 
specify, 415. 
answer of defendant after decision of, 418. 
DE PARTMENTS OF UNIVERSITY, 
i (See University.) 
DEPOSIT, 
when may be made instead of bail, 154. 
forfeiture of, 155. 
of defendant i in civil cases, instead of bail, 421. 
in court, 430. 
| 


i ~ 


DEPOSITIONS, 

when receivedin criminal action, as evidence, 103. 

in criminal actions, to be taken by magistrate, 
ete., 111. ; 

in criminal actions, must set forth what facts, 111. 

to be read to defendant on examination, 116. 

taken under commission, when may be read as_ 
evidence, 160. 

in actions, not necessary to entitle, 162. 

taken in the Territory, 474, 475. 

taken out of the Territory, 475, 


‘DEPUTY. 


SHERIFF, 
one or more may be appointed, 44. 
sheriff to be responsible for acts of, 45. 
appointment of, how made, 44. 
powers and duties of, in relation to process, 45. 
oath of office, 44. 
not to act as attorney, etc., or draw papers, 45. 
penalty for acting as attorney, etc., 45. 
Country RECORDER, 
may be appointed, 51. 
appointment of, how made, to be filed, ete., 1. 
county recorder responsible for acts of, 51. 
when shall act as recorder, 51. 
County TREASURER, 
may be appointed, 60. 
appointment of, how made, to be filed, etc., 60. 


oath of office, 60. . 
treasurer liable for acts of, 60. 
duties of, 60. 


TERRITORIAL TREASURER, 
appointment and oath of, 193. 
duties of, 193. 
DESTRUCTION, 
malicious, of papers, ete., 80. 
*of bills of exchange, when deemed acceptance, 
579. z 
DEVISEE, 
in case of death of, before devisor, who to take 
estate granted by will, 252. : 
when to hold subject to liability to contribute, 258. 
when liable for loss in case of insolvency of person 
_ liable to contribute, 253. 
DEVISE, 
who may make, of lands, 250. 
beneficient, to subscribing witness, when void, 
250-1. 
DIRECTORS, ~ 
of corporations, election of, 515, 516. 
who eligible to office of, 515. 
to elect president, 516. 
meeting of stockholders for election of, 516. 
may file supplementary articles of incorporation, 
518. 
liability of, in certain cases, 517. 
DISBURSER, 
Or Pusric Montes, 
when not eligible to omiga; 27. 
DISCHARGES, 
of defendant, upon examination, 117. 
from militia, by whom made out, 203. 
from volunteer company, for sickness, etc., 207. 
of officers in militia, for neglect, ete., 208. 
of mortgages, 384, 385. 
of attachment of vessels, ete., 459. 
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DISCOVERY, 
action to obtain, in aid of other actions, prohib- 
ited, 472. 
DISINCORPORATION OF VILLAGES, 
(See Villages ; Corporations.) 
DISMISSAL, 
of appeal cases, 150. 
of actions, in certain cases, 431. 
of appeals from probate to district court, 465. 
of actions in justices’ courts, 498. 
DISPOSAL, . 
of stolen or embezzled property. 163. 
of property taken from defendant arrested for 
public offense, 163. 
of property taken under search warrant, 168. 
DISTRIBUTION, 
of estates of deceased persons, 595-9. 
of compiled laws, 621. . 
DISTRICT ATTORNEY, - s 


duty of, in suits against certain officers for neg- 
lect, ete., 100. 


malfeasance, ete., in office of, how punished, ete., 
100. 

how and when elected, 197. 

to execute and file bond, to be approved, ete., 197. 

to be public prosecutor for county, 197. : 

salary of, 197, 199-200. i 

substitute, in certain cases, 197. 

duties of, 197-9. 

1o Eiye receipt for money and property received, 


DISTRICT COURTS—CONTINUED, 
may re-submit charge to grand jury, in certain 
cases, 124. 
when may order bench warrant on indictment, 
127. 
when may set aside indictment, 128-9. 
e of, in considering demurrer to indictment, 
when may allow withdrawal of plea of guilty, 131. 
appeals.to and from, 149. 
special term of, to contest election, 232. - a 
may continue such election cases, 232-3. 
how governed in contesting election, 238. 
when to order cancellation of registration, 241. 
appeals to, from probate courts, 804, 305. ` 
to have exclusive jurisdiction in divorce cases, 
318, 323, 325. 
admission of attorneys and counselors by, 368. 
removal of attorneys, etc., by, 369, 870. 
when may grant writs of habeas corpus. 874. 
special terms, when may be held, 393. 
‘terms of, 394. 
jurisdiction of, original and appellate, 396, 397. 
powers of, 397. 
powers and duties of judges of, 397-8. : 
to have seal. 398. ` 
may appoint commissioner, 398, 400. 
to have jurisdiction of suits relating 'to mines, 
398, 399. - 
when sheriff to open and adjourn, 399. 
transaction of judicial business in, 400, 401. 
clerks of, their duties, liabilities, ete., 402, 403. 
appeals from, to supreme, 462-4. 
appeals to, from justices’ courts, 464-5. 
appeals to, from probate courts, 465 
when may vacate or modify award of arbitrators, 
468. 
proceedings in, in case of escheated estate, 595-6. 
DISTRICT JUDGES, _ 
to approve bonds of county officers, 44, 48, 51. 
when may issue order for compensation of wit- 
nesses, 157. 
may be commissioners to take testimony, 158. 
assignment of, 392. 
powers and duties of, 397-8. 399, 400. 
DISTRICT TAX, 


* 


to H reports in office of county treasurer, when, 


to give opinion in certain cases, without fee 198. 

fees and percentage of, 198. 

claims of, 199. : 

to attend meetings of board of supervisors, when, 
199, 

misdemeanor in office of, how punished, 199. 

vacancies in office of, how filled, 199. 

oath and bond, where filed, 244. 

duties of, in relation to collection of taxes, 345-8. 

punishment for neglect of such duties, 348. 

duties of in relation to escheated estates, 595-7. 

to pay money collected by him to treasurer, 
monthly, 605. 


DISTRICT BOARD OF SCHQOL TRUSTEES, 


+ 


election of, 220. when may be levied, 221. 
to administer oath of office to county superin- how collected, 222. 
tendent, 220. ‘DISTURBANCE, 


of the public peace, 90, 91. 

of religious worship, 91. 

creating at elections, how ee 234. 
DIVISION, 

of counties, 36-7, 66. 

of election precincts, 227. 

of counties into road districts, 580. 
DIVORCES, 

when marriage void without decree, 318. 

when suit may be brought to annul marriage, 318. 

suit to affirm marriage, 319. 

sentence to imprisonment for life dissolves mar- 


quorum of, 220. 

to. appoint district treasurer. 220. - 

duties of, 220-2. ` 

to be a body corporate, 220. 

member of, not to be interested in contracts 
made by, 20 . 

may levy taxes when, 221-2. ¥ 

may mortgage school-houses, etc., when, 223. 

examination of teachers by, etc., 223. 

report of, 221. 

to furnish books, for indigent children, 225. 

duties of, under compulsory education act, 224-5. 


DISTRICT COURTS, riage, 319. 
when may remove county treasurer, 57. when court may decree ikar and for what 
public offenses, how prosecuted in, 119. causes, 319. 


order for summons of grand jury, etċ., 120. 
when may order bench warrant on presentment, 
123. - 


in what cases not to be granted, 319. : 
` complaint may be exhibited by wife in her own 
name, 320. 
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DIVORCEŞ—CONTINUED, 

respondent may answer without oath, 320. 

suits how conducted, 320. 

court may direct husband to pay expenses, 320. 

and prohibit restraint of liberty of wife, 32.. 

and make order concerning care and maintenance 
of children during pendency of suit, 320, 324, 326. 

order in relation to care, etc. of children on final 
decree, 320. 

decree may be revised, and new decree made, 820. 

when wife entitled to her real estate, 320. 

restoration of personal estate to wife, 320. 

when trustees of wife’s estate may be appointed, 
320-1. 

duties of trustees, 321. 

husband may be required to disclose on oath as to 
property of wife, 321. 

court may further decree alimony, 321. 

when entitled to.dower, on dissolution of mar- 
riage, 321, = 

husband entitled to estate of wife, in case ag 
divorce for adultery by her, 321. 

court may allow wife part of her estate in such 
case, 321. 

may require security for payment of alimony, 322. 

and order sale of real estate for such payment, 
322, | 

may alter decree for alimony, on petition, 822. 

legitimacy of children in case of adultery by wife, 
822, 324, 326. 

in case of non-age, 322. 

in case of prior marriage, 322. 

issue to be illegitimate in certain cases, 322. 

cohabitation after divorce, how punished, 322. 

complaint to annul on account of non-age, 322. 

in case of idiot or lunatic, 323 

when lunatic may exhibit bill. and2when not to be 
decreed, 323. 

when nullity not to be decreed in case of fraud or 
force, 323. ` 

issue of marriage annulled on account of fraud or 
force, 9323. 

in case of physical incapacity, 323. 

Ae not to be made solely on confessions, etc., 


when may be denied in case of adultery, 323. 

from bed and board or bonds of matrimony, who 
to have jurisdiction of, 323, 325. 

who may apply for, 324, 3257 

may be granted for what reasons, 324, 325-6. 

for impotency, when not allowed, 824, 326. 

not to me granted by default of defendant, 324, 
326. | 

complaint to be verified, 325, 326. 

DOCKET, . 

of criminal actions pending to be kept by clerk of 
court, 182-3. 

issues on, how disposed of, 133. 

in justices’ courts, 164. 

what justice to enter in, 500-1. 

how to be entered, 501. 

index to,, 501. 


| 
DOGS, | 
injuring sheep, liability of owner, etc., 562. 
such, may be killed, 562. 


DRAFT, | 


l 


of persops for military duty, 206 


| 
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DRAFT— CONTINUED, 

how conducted, 206-7. 

notice of, 206-7. 
DRUNKENNESS, 

habitual, a cause for divorce, 319, 324, 325. 
DUE BILLS, 


La 


(See Bonds and Due Bills.) 
DUELING, 
punishment for aiding or engaging in, 75. 
posting for not accepting challenge, ete , 75. 
officers having knowledge of and not preventing, 
how punished, 91. 
DWELLING HOUSE, 
malicious burning or setting fire to, 77-8. 
entering in night time, with intent, ete., 78. 
malicious injury to, 95-6. 
officer may break into, in order to make an ar- 
rest, 114. 
may be broken into to liberate an officer, 114. 
may be broken into to retake escaped prisoner, 


115. 
E 
EDUCATION, 
(SeeUniversity, Public Schools and Board of Education.) 
ELECTIONEERING, 
not to be carried on within certain distance of 
polling stand, 241. 
ELECTIONS, 
of senators and representatives in Congress, how 
prescribed, 2. 
exemptions of elector on days of, X. 
when and by whom may special, be ordered, 212. 
to decide as to levy of district school tax, 221-2. 
PRECINTS, 
by whom established and changed, 66. 
when may be divided, 227. 
when and how established, 68. 
how long to continue, in certain cases, 68. 
not to be bodies politic or corporate, 68. 
certain, to have justicé of peace and constable, 
68. 
RETURNS OF,- 
by whom declared and canvassed, 68, 230. 
when probate judge to canvass, 68. : 
how to be delivered to board of supervisors, 229. 
general, when and for what held, 226. 
special, when to be held, how conducted, etc.,.226. 
governor to give proclamation of general, 226. 
sheriff to give notice of, 226, 
governor to order special, how, 226. 
qualifications of electors 226, 227. 
places of holding, 227. 
INSPECTORS AND JUDGES OF, 
by whom appointed, 66. 
of whom to consist, 227. 
duties of, 927-36. 
when electors to choose inspector, 227, 236. 
MANNER OF CONDUCTING, 
when polls to be open and closed, 227:8, 249. 
adjournments of, 227-8. 
how electors to vote, 228, 240. 
ballot to contain ‘what, 228. 
how deposited in box, 228, 240. 
voters how challenged, 228, 241. 
oath to person challenged, 228. 
challenge for conviction of crime, 229. 
no vote to be recéived after closing polls, 229. 


ELEOCTIONS—CONTINUED, - 
Canvass BY INSPECTORS AND JUDGES, 
to commence when, 229. 
not to adjourn till completed, 229. 
manner of conducting, 229. 
returns, how to be delivered to board- -ọf super- 
visors, 229-30. 
certain papers, not to be rejected for certain 
reasons, 230. 
Canvass BY COUNTY BOARD, 
when to be made, 230. 
statement of, what to contain, ete., 280.” 
certificate of election, by whom made, .ete., 230. 
certificate, when not to be withheld, 230. 
commission of governor, when not to be 
witheld, 230. ` 
for delegate to congress, returns to whom. dibs 
mitted, 230. 
certificate of ‘election of delegates to congress, 
230. 
electors may contest rights of person elected, for 
what causes, 231. 
who competent to contest such election, 231. 
proceedings in contesting elections, 232. 
what sufficient to state, when contest is on 
grounds of illegal votes, 232. 
to fill vacancies in office of delegate to Gonos 
233. 
penalty for illegal voting, 234, 
misconduct or creating disturbance at, 234. 
officers of elections, how punished for misconduct, 
234-5. 
duties of secretary of Territory and governor, re- 
lating to offenses against election laws, 235. 
violations, by whom tried, 235. 
how conducted by electors engaged in military 
service, 235-6. 
misconduct at such elections, 236, © 
for members of legislative assembly, 236. 
voters not to receive compensation for voting, 241. 
electioneering, 241. 
punishment for fraudulent registration, 241. 
of directors of corporations, 515, 516. 
of president of corporations, 516. 
in Villages 525-6. 
to disincorporate villages, 532. 
of overseers of acequias, 539. 


ELECTORS, : 
exemptions of, on election day, 27. 
qualifications of, 226-7, 237. 
how to vote, 228. 
how challenged, 228. i 
challenge of, for conviction of erime, 229. 
when and for what causes, may contest election, 
23i. 
illegal voting by. how punished, 2g. 
engaged in military service, how and when to 
vote, 285-6. 
when may proceed against county recorder, 239. 


ELECTRIC TELEGRAPHS, 
construction of, authorized, 586. 
precedence of telegrams, 536. 
tax on, 536. 
Territory to have tax lien on, 536. 
punishment for injuring, etc.. 536-7. 
punishment of operator for disclosing contents of 
messages, 537. 
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EMBANKMENT, 
malicious injury to, 96. 
EMBEZZLEMENT, 
by public officers “how punished, 79, 80. 
punishment for, 81. 
of effects of deceased persons, liability for, 271. 
proceedings in case of suspected, 271, 272. * 
EMBRACER, 
how punished, 89. 
EMBRACERY, 
definition and punishment of, 89. 
EMPLOYMENT, 
of vagrants, vagabonds, etc., 98. 
of rrisoners, 47. ; 
ENTAILS, 
abolished, 27. 
ENTRY AND DETAINER, 
when entry to be made, 386. é 
proceedings in case of forcible entry, 386, 387. 
proceedings to recover possession of lands wrong- 
fully detained, 387-91. 
ENUMERATION, 
of children of public schools, 220-1. 
ERRORS AND MISTAKES, 
of pleadings, etc., not to affect their validity, 
162-3, 418, 
ESCAPE, 
of prisoners from custody, aiding in, etc., 87. 
of prisoners, when county is in state of insurrec- 
tion, 107. 
retaking of person arrested after, 115. 
party pursuing may do certain acts, 115. 
ESCHEATS, 595 to 598. 
how applied, 596. 
estates, when to escheat, 595. 


s 


_| ESTATES, 


meaning of words grantor and grantee, 31. 
of testator to be subject to payment of debts, 252. 
_ Wills of real and personal, 250-4. 
what to be set apart for support of family of test- 
ator, 273. 
when to go to minor children, 274. ` 
claims against, how paid, etc., 274-8. 
of deceased persons, settlement of, 269-89. 
(See Executors and Administrators; Settlement of 
Estates of Deceased Persons.) 
separate, of married women, what to constitute, 


.| EscHEATED, 


lands, etec., when to sachent, 595. 
proceedings thereon, 595-8. 
proceeds of, how applied, 596. 
who entitled to writ of error, 597. 
ESTRAY ANIMALS, 
taking up of, 557. 
notice of, 557. | 
when owner to have restitution, 557. 
when finder may purchase, 557-8. 
taker up, when not liable for escape or death of, 
558. 
proceeds, how disposed of, 559, 
fees of officers for duties relating to, 559. 
EVIDENCE, 
certified copy of justice’s bond presumptive, of 
contents, etc., 61. 
certified copy of constable’s bond, what, 63-4. 
certified copy of proceedings of board of super- 
visors prima Tacie, 69. 


: 
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EVIDENCE—CONTINUED, 

what necessary, ifor conviction of treason, 71-2. 

in libel suits, 91.) 

to prove former. marriage in case of bigamy, 91-2. 


what, to be received by grand jury, 121. 
what may be put in as, under plea of not guilty, 
132. 


rules for admissibility of, in trial of challgnges, 
135-6. 
what admissible on trial for obtaining property, 
etc. by false pretense, 187-8. 
what necessary to convict for seduction, 138. 
when depositions taken under commission may be 
read as, 160. | ‘ 
what rules, to govern proceedings in contesting 
.elections, 233. 
of probate of will in other states, etc., 258. 
of marriage, 318. 
when deeds, etc,, to be read in, 384. 
secondary, of writings, 477. 
altered writings as, 477. 
judicial records, 477, 478. 
secondary, of judicial records, 478. 
what to be, of existence of corporations, 514. 
marks and brands to be prima facie, of ownership, 
612. 
EXCEPTIONS, | 
to challenge of jury, need not be in writing, 138. 
to challenge of individual juror, 135. 
bill of, when may be taken in criminal actions, 144. 
when may be taken on part of Territory, 144. 
time for filing bill, 144. 
to decision of court on written charges, 144. 
in civil actions, 487, 488. 
EXAMINATION, 
of defendant in criminal action, 115. 
adjournment, of, how long, ete., 115. 
must be completed at one session, 115. 
if adjourned, defendant to be committed for. ete., 
115. | 
form of commitment for, where indorsed, etc.. 
115-6. | 
duties of magistrate on, 115-9. 
who inay be excluded from, 116-7. 
of books, etc., of Territorial treasurer by board 
of auditors, 200-1. 


of parties to an action, 472-3. 
EXECUTION, | 


Or JUDGMENTS IN CRIMINAL CASES, 147-9. 
for capital offenses, 148, 149. 
not to be stayed by appeal, 15). 
of search warrants, 168-9. 
of process issued by court or magistrate, 172. 
for costs in probate court, 305. 
of judgment when stayed by appeal to supreme 
court, 463-4. | 
of attachment for contempt, 482. 
of judgment in justices’ courts, 500. 
brand for sale of stock on, 613. 
in suits by or against county officers, 37. 
of judgment in case of delinquent taxes, 346. 
In CrvıL Actions. 441-6. 
when and by whom writ issued, 441. 
requirements of, 441. 
against two or more persons, 441. 
when returnable, 442. i 
of judgment for payment of money, 442. 
| 


j 
1 
i 
| 
j 


INDEX. 


- 


EXECUTION—CONTINUED, 


after five years from entry of judgment, 442. 

against judgment debtor, 442. 

what liable to be sold on, 442. 

what exempt from, 443. 

notice of sale, 443. 

penalty for selling without notice, “443. 
re-sale in case purchaser refuse “to pay for the 
property, 444 

certificate of sale, 444, 445. 

sale,of property subject to redemption, 445-6, 

proceedings subsequent to, 446-8. 


EXECUTIVE POWER, 


vested in governor, 15. 


EXECUTOR, 


construction of word, 254. 

within what time to present will to cae 254-5. 

within what time to signify acceptance of trust, 
255. 

liability of, for neglect to present will. or notify « 
court of refusal, etc., to serve. 155. 

when letters testamentary may be issued to, 260. 

letters of administration in case of incompetency, 

etc. 260. 

marriage of executrix to extinguish authority, 260. 

married women may be appointed, 260. 

of executor, not to administer estate of first tes- 

tator, 260. 

administration in case of minority of, 260. 

when all not appointed, those appointed may ex- 
ecute will, 260. 

administrators to have same authority as, 261. 

form of letters tontamentary, 261. 

to take oath, 264. 

to give bond, with sureties, 264. 

separate bonds to be taken from two or more, 265. 

further security may be required, 266. 

vacancy by death of, how filled. 268. 

powers of, on revocation of letters of administra- 
tion after proof of will, 268. g 

acts of, before revocation, valid, 369. 


EXECUTORS AND ADMINISTRATORS, 


duties of, in relation to making and returning in- 
ventory, 269, 270. 
to have possession of real and personal property, 
etc., until estate is settled, 271. 
when may sell feal estate for payment of debts, 
271, 287. 
proceedings by, in case of suspected embezzle- 
ment, 271, 272. 
notice of, for presenting claims, 274. 
time for presenting claims, 274. 
contingent claims, how paid, 274. 
claims, how presented and allowed, 274, 275. 
suits against, for rejection of claims, 278. 
effect of jud¥ment against, on claims, 276-7. 
judgment against testator in life, how paid, 277. 
when may refer claims to third person, 277. 
costs in suits on claims to be allowed to, 277. 
personal claims of, how presented, 277-8. 
to return statement of claims when, 278. 
SALE OF PROPERTY BY, 
when valid, 278. 
applications for order, 278. 
when may be sold without order, 278-9. 
sale of partnership interest, 279. 
court may order when, 279. 
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EXECUTORS: AND ADMINISTRATORS — Cox- 
TINUED, 
personal property, 279 


notice of sale of personal property, 279 
of real estate, and mining interests, etc., 279-81. 
minors, how represented, 281. 
order for sale of real estate, when granted and 
what to specify, 282. 
who to make application for-such sale, 279, 282. 
public and private sale of real estate, and notice 
thereof, 283. G 
when to be made, 283, 284. . 
bids at private sale, 284. 
private sale, where made, 284. 
when notes to be taken by, 284. 
returns of sales, 284, 285. ` 
when new sale to be ordered, 285, 286. 
new purchaser liable for deficiency when, 286. 
what title conveyed, 286.  * 
adjournment of sale, 286. | 
sale of real estate to pay debts, 286. 
liability of devises and legacies for debt, 287. 
contracts for lands, how disposed of, 287. 
bond of purchaser of sueh lands, 288. 
assignment of such contracts, 288. 
mortgages, how treated, 288. 
damages suffered by neglect, ete, of executor, 
how recovered, 288. 
actions for recovery of estates sold by executor, 
288-9.. 
penalty for neglect to return account of sales, 
- 289. 
property not. to be purchased by executor, ete., 
289, 
actions by and against, when maintained, 289. 
may maintain action for waste, 289. 
may be sued for waste, 289. 
account to, by surviving partner, 289-90. 
what actions may be brought in name of, 290. 
who to be joined in actions by or against, 290. 
when may compromise with debtors, 290. 
when may recover estates fraudulently conveyed. 
by testator in life time, 290. 
when not bound to sue for such estates, 290. 
CONVEYANCE OF REAL ESTATE By, 
in fulfillment of contracts of deceased person; 
291. 
notice of petition and hearing, 291. k 
when court may decree conveyance by, 291.- 
examination of petitioner and witnesses, 291. 
decree, how to be executed, 291. 
effect of conveyance, 291-2. 
when petition to be dismissed, 291. 
specific performance of decree, 291. 
proceedings in case of death of#person entitled 
to conveyance, 292. 
what to be chargeable with, 292. 
not to make profit by increase, nor suffer loss by 
destruction without their fault, 292. 
when not accountable for debts due deceased, 292, 
compensation to, 293, 
not to purchase claims against estate, 293. 
when accounts of, to be rendered, 298, 294. 
revocation of letters for failure to render account, 
294. N 
notice of-settlement of accounts òf, 294. 
debts of estate, in what order paid, 295. 
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EXECUTORS AND ADMIN ISTRATORS — Con- 


TINUED, 
final account of, when to be ren ered, 297. 
expenses of partition, how paid,'298. 
decree on petition of, 298. 
when partition to be made, 299. 
proceedings on partition, 299-300. , 
when to be discharged, 302. ` 
final settlement-of, not to prevent subsequent is- 

suance of testamentary letters. 302. 
removal of, in certain cases, 302, 303. 


‘how may sue, 409-10. 


costs in actions by or against, 485. 


‘EXEMPTION, 


from jury service not.a cause for challenge, 185. 
of legislators from arrest, 180. 

of officers of legislature from arrest, 180. 
from military duty, who entitled to, 205 6. 
from taxation, what property entitled to, 333, 334. 
of real estate, 364 to 366. 

of personal property,’ 366, 367. z 

from liability to act as juror, who éntitled to, 404. 
of witnesses from arrest, 471-2. 

of wells on desert roads, from taxation, 598. 


EXPENSES, 


of board of supervisors, to whom chargeable, and - 
how paid, 69. 

for trdnsmission of copy of indictment, in certain 
cases, 138. N 

incurred by sheriff in providing room for jury, 141. 

certain, in case of insanity of defendant before 
trial or after conviction, how paid, 161-2. 

certain, incurred in management of Territorial 
prison, 173-4. 

of sending insane persons to asylum, how paid, 
196. . 

of raising volunteer company, how paid, 209. 

for transportation of arms, 210. 

of education of ward, how may be defrayed, 308. 

of referees, in actions for partition of lands, how 
paid, 452-3. ; 

incurred .in support of minor Indians, by whom 
paid, 545. 

payment of, of Territory, 594-5 


EXTORTION, 


of officers, how punished, 89. 


EXTRADITION TREATY, 


power of justices of supreme court, in cases under, 


176. 
F. 


FALSE IMPRISONMENT, 


definition and punishment of, 77. 


FASELY PERSONATING ANOTHER, 


how punished, 86. : 
obtaining property by, how punished, 86. 


FALSE PRETENSES AND TOKENS, 


obtaining property by, 88-9, 94. 
what evidence admitted on trial for using, 187-8. 


FATHER, 


when to inherit, 244. 
when entitled to custody of minor child, 307. 
may appoint guardian for child by will, 309. 


, may maintain ices for injury of child, 410. 
FEES, 


of sheriffs, istig as assessors, 48. - 
of coroners, how paid, 51, 


of justices, acting as coroners, 51. 
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FEES—CONTINUED, 
additional, of ;county ‘treasurer, for issuing 


- licenses, 58. . 

of county treasurers, 58. 

penalty for exacting unlawful, 89. 

of certain officers i in criminal actions, 172-3. 

how paid in criminal cases, 172-5. 

of sheriff, in proceedings relative to insane per- 
sons, 195. | 

district-attorney not to receive, in certain cases, 
198. | 

of district-attorney, Raw audited, etc., 198, 199, 
200. 

of certain officers, in cases contesting elections, 
233. j 

allowed to probate judge acting as clerk, 306. 

of assessor of taxes, ed assessing mining pro- 
perty, 353. 

wnat to be paid by des etc., on admission, 


to secretary of ‘Territory, from commissioners of 
deeds in other States and Territories, 372. 

of interpreters and how paid, 507. 

of county gies for recording mining claims, 
512. 

of Territorial treasurer, for duties relating to for- 
eign insurance companies, 524. 

of village marshal acting as constable, 581. 

of attorney general, 545. 

of clerk of Supr eme Court, 546. 

of clerk of district court, 546. 

of clerk of probate court, 546. 

of probate judge, ! 546-7. 

of notaries public, 547. 

of county recorder, 547. 

of commissioners to take testimony, 547. 

of sheriffs, 54S, 552, 553. 

of coroners, 549, 

of constables, 549. 

of justices of peace, 549, 558-4. 

of witnesses, 549-50. 

of jurors, 550, 552. 

table of, to be set up by officers, 550. 

when payable, 550. 

miscellaneous provisions, 550-1. 

“folio.” what to mean, 551. 

to be paid in currency, ? 551-2. 

of district clerk, for najuralizing citizens," 553. 

of officers, for: duties relating to estray animals, 

_ 559. i 

of United States marshal acting as sheriff, 571. 

of public administrators, generally and while act- 
ing as ex officio coroners, 600. 

of county surveyor, 607. 

of county recorder, for recording marks and 
brands, 612. | 

of recorder, for recording chattel mortgages, 614. 


FELONIES, | 

definition of, 103. 

indictments for, when to be found, 110. 

judge determines time of imprisonment for, 173. 

FEMALES, | ` 

judgment of death où, when may be suspended, 
149. i 

FENCES, | ` 

malicious injury to, 95-6. 

what, to be deemed lawful, 559, 562, 564. 
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FENCES—CONTINUED, 


lability of owner of animals, brèaking into 
‘grounds incloged by lawful, 559, 562-3, £64. 

liability of owner of grounds inclosed by, for in- 
jury to animals. 560, 568, 564. 

partition, how paid for, 560, 563, 564-5. 

lien in case of claims for partition, 560, 563, 565. 

hogs and swine are not free commoners, 560, 563, 
565. 

further provisions relating to, 564-5, 566-7, 


FERRIES, 


in counties, managed by whom, in cortam Cases, 
66. 
(See Toll Roads, Bridges and Ferries.) 


FICTITIOUS NAME, 


indictment of defendant under, 124. 
giving to tax assessor and collector, 336, 350. 
in pleadings in oo actions, 418. 


FINES, 


excessive prohibited, 26. 

of county recorder, for misdemeanor in office, 53. 
of accessories after the fact, 71. 

for aiding or engaging in a duel, 75. 

for aiding or engaging in a prize fight, 75. 

for prize fighting, 75. 

for assaults, etc., 75-6. 

for petit larceny, 78. 

for receiving, etc., stolen goods, 79. 

tord furnishing arms, ete., to Indians, how applied, 


of certain officers, for malfeasance, etc., 100. 

for furnishing spirituous liquors to Indians, how 
applied, 108. 

judgment for defendant to pay, to constitute a 
lien, 147. 

se of judgment to pay, in criminal cases, 


how applied, 171. 

for not sending children to-school, and how ap- 
plied, 225. 

tr defendant may be arrested in action for, 


what may be imposed for usurpation of office or 
franchise, 457. 

for disobedience of mandamus, 481. 

for contempt, 483. 

(See Punishments.) 

for violation of act relating to foreign insurance 
companies, 524. 

for injury to telegraph lines, 5386. 

for disclosure, by operator, of contents of tele- 
grams, 537. 

for making foot-paths across cultivated fields, 589. 

collected under act relating to acequias, how ap- 
applied, 540. 

for failure té construct road across acequia, and 
how applied, 542. “ 

of officers for demanding fees in coin, ete., 552. 

for gambling, 555-6. 

for unlawful herding of sheep, and how applied, 
561. 

for obstructing highways, etc., 585. 

for malicious destruction of roads: etc., 586. 

of road overseer, for failure to remove obstruc- 
tions from highways, etc., 586. 

such, how applied, 586. 

for failure to level road in front of property, and 
how applied, 588. 
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FINES—ConrinvED, 
for collecting higher toll rates than those specified 
on the bulletin, 589. a: 
for attempting to avoid paying toll, and how ap- 
. plied, 590. 
of sheriff, for treating Territorial warrants at 
other than their par value, 595. 
of pawnbrokers, for misdemeanors, 609. 
such, to what fund applied, 609. 
FLUME, 
malicious injury to, 96. 
FOLIO, 
what to be construed to mean, in combing fees, 
551. 


FOLLOWING, : 

construction of word in statutes, 32. i 2 
FOOD, 

selling unwholesome, 92. 
FORCE, ps 

MARRIAGE, | 


obtained by, void, 318. 
when nullity of, not to be decreed, 323. 
provision of issue of, annulled on account of, 323. 
FORCIBLE ENTRIES AND DETAINERS, 
proceedings to recover possession of lands in case 
of, 386-91. 
(See Possession of Lands.) 
FORECLOSURE OF MORTGAGES, 
power court in actions for, 448. 
application of proceeds of sale on, 448. 
FOREIGN CORPORATIONS, 
how incorporated in this Territory, 518. 
forfeiture of rights of, 519. 
rights of persons injured by acts of, 519. 
appointment of agent by, 519. ae 
relief of, from certain taxes, 519. 
FOREIGN INSURANCE COMPANIES, 
when agent may transact business for, 523. 
annual statement of, 523. 
liability of persons receiving money, etc., for, 524. 
fees of Territorial treasurer for duties relating to, 
524, 
punishment for violating provisions relating to, 
524. 
FOREMAN, 
of grand jury, appointment and oath of, 120. 
of grand jury may administer oath to certain wit- 
nesses, 121. 
duty of, when grand jury fail to find indictment, 
123. ~ = ` , 
‘Indorsement of in such case, and effect thereof, 
123, 124. 
FORFEITURES, 
of recognizance, etc., by defendant, 155. 
of witness on part of defendant, how recovered, 
158. 
of recognizance by witness, 158. 
how applied, 171. 
of county superintendent of schools for failure to 
make report, 220. 
for destruction, etc., of papers of notary public, 
373. 
of notaries, in certain cases, 3738. 
of judges, for refusal to grant writ of habeas corpus, 
378. 
of officer, selling on execution without notice, 443. 
of witnesses, for disobedience of subpoena, 471. 
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of officers for failure to publish table of fees, 550. 

"(See Fines; Punishments; ; Penalties; Forfeitures.) 

collected under provisions of act relating tó 
acequias, how applied, 540. 

by person obstructing highway, for i to re- 
move the obstruction, 585. 

of Toad overseer for failure to remove obstruc- 
tions after dūe notice, 586. j 

of franchise of toll roads, ete., by failure to keep 
the same in good repair, 589-90. 

of pawnbrokers for charging unlawful interest, 
608. 

of pawnbrokers in case of non-payment of pro- 
ceeds of sale, on demand, 608-9. 


FORGERY, , 


of instruments, generally, 81-2. 

of public records, etc., 81-2. 

bills of exchange, promissory notes, 81-2. 

punishment of, 81-4. 

punishment for holding or uttering forged instru- 
ments, 82. 

of wares and merchandise, and stamps of, 83-4. 

of seal of Territory, pardons, etc., 83. 

of checks, ete., of banks or corporations, 83. 

possession of tools for, 83. 

on trial for, bank, etc., need not prove by charter, 
83. i 

who competent witnesses in trial for, 83. 

penalty for selling counterfeit goods, 84. 1 

what to be stated in indictment for, 126. 


FORMS, aS 


of bench warrant on presentment, 123. 

of warrant of arrest on complaint, 112-2. 

of indictment, 124. 

of bench warrant on indictment, for capital of- 
fense, 127. 

when offense be not capital, 127. 

of entering plea to indictment, 131. 

of recognizances of bail, 152, 153. 

of bail on recommitment of defendant, 156. 

of warrant of arrest, on complaint in justices’ 
court, 164. 

of search warrant, 167-8. 

of prison loan bonds, 187. á 

of certain school papers, how prescribed, 217. 

of official oath, 243. 

of letters testamentary and of administration, 
261, 264. 

of bond of county assessor, 335. 

of assessment roll, 339. 

of tax roll, 342. 

of complaint in action for delinquent taxes, 345. 

of writ of habeas corpus, 377. 

of certificates of acknowledgment of deed, 381. 

of writs of restitution, in certain cases, 390; 391. 

of civil actions, 409. 

of affirmation, 476. 

of license tax receipts, 509. 

of wagon road bonds, 592. 

of Territorial auditor’s warrants, 594, 4 


FORNICATION, : 


how punished in certain cases, 92. 


FRAUD, 


MARRIAGE, 
obtained by, void, 318. 
when nullity of, not to be decreed, 323. 
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FRAUD—ContTInueD, 
provision for issue of, 323. 
when defendant may be arrested in action for, 
419. i 
may be plead in bar to actions on bonds and due 
bills, 576. 
FRAUDULENT | | CONVEYAN CES AND CON: 
TRACTS, ! 
of property, 93-4. 
to defraud creditors, 94, 
* to hinder execution of judgment, 94-5. 
to be void, 361. : 
of lands, 361, 362. 
of goods and chattels, 862, 363. 
certain to be void against heirs, etc. , 863: 
fraudulent intent, 364. 
FREE COMMONERS, 
hogs and swine not to be deemed, 560, 563, 565, 
567. |- z 
FUGITIVES FROM JUSTICE. 
when to be delivered up, 169. 
proceedings against, 169-70. 


. 
GAMBLING, i 
penalty for, 555-6. 
with minors, how punished, 556. 
-GAMING TABLE, 
license tax on, 555. 
penalty for keeping without license, etc., 555-6. 
GARNISHMENT, 
in case of failure to perform road duty, 582. 
GENERAL ELECTION, 
construction of word in statutes, 32. 
GOOD BEHAVIOR, 
vagrants may; ‘be released from imprisonment on 
giving surety for, 98. 
of convicts in| Territorial prison, to deduct from 
~- sentence, 191. 
-~ GOODS AND CHATTELS, 
penalty for selling spurious, 84. 
vending of, having forged or conterfeited stamps, 
84, 
sale of, on Sxecattion: 442, 
GOVERNOR, , 
executive power vested in, 15. 
appoints county officers, 38, 41. 
when may declare counties to be in insurrection, 
107. - 
may revoke such declaration, ete., 107. 
only, to suspend execution of judgment of death 
in certain cases, 148. 
supreme executive power of Territory vested in, 
175 
to be commander-in-chief of military and naval 
forces, 175. ` 
transaction of business with territorial officers, 
etc., 175. 
to see that laws are faithfully executed, 176. 
powers of, to convene legislature, 176. 
messages of, 176. 
may grant reprieves and pardons, and commute 
sentences, 176. 
communications to legislature with respect there- 
to, 176. | 
may offer reward for apprehension of criminals 
at large, 176. 
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GOVERNOR—CONTINUED, 
may appoint ageut to demand fugitives from jus- 
tice ete., 176. 
when may fill vacancies, 177. 
when may remove from office, 177. 
powers and duties of, relating to fugitives from ` 
justice from other States, ete., 177-8. ~ 
may grant pardons under certain conditions and 
restrictions, 178. 
offcial acts of, how authenticated, 178. 
to sign commissions of office, 178-9. 
duties of, as to grants of land, 179. 
bills and resolutions to be presented to, 179. 
if he approve, to sign, 179. 
to transmit to house of representatives copy of 
census, 181-2, 183-4. 
to issue commissions to board of prison. commis- | 
sioners, 188. 
to commission Territorial treasurer, 192. 
to appoint person to fill vacancy in office of Terri- 
torial treasurer, 193. 
duties of, relating to insane persons, 195-6. 
to be member of board of Territorial auditors, 200. 
duties of in case of deficiency in funds of treas- 
urer, 200-1. 
when to appoint temporary treasurer, 201. 
to appoint territorial auditor, 202. 
may organize a volunteer company when, 208-9. 
to arm, equip, etc., such company, 209. 
to examine expenses of such company, 209. 
to execute bond for arms received from secretary 
of war, 209. 
to distribute arms how, 209-10. + 
to inspect arms, 210. 
power of, to fill certain vacancies by appointment, 
211. 
when may grant leave of absence of Territorial 
officers, 212. 
to be president of board of education; 216. 
duties, to such, 216-7. 
apportionment of school fund by, 217. 
annual report of, in regard to schools, 217. 
to visit schools, 217-8. 
duty of, at expiration of office, 218. 
to appoint board of examiners, 223. 
may administer oaths to teachers, 224. 
to cause publication of compulsory education act, 
225-6. 
proclamation of, for holding elections, 226. 
when not to withold commission, 230. 
how to provide for filling vacancies in office of 
delegate in congress, 233. 
may perform ceremony of marriage, 317. 
may appoint commissions in other States and Ter- 
ritories, 371. 
duties of such commissioners, 371, 372. 
appointment of notaries public by, 372. 
appointment of public officers by, 570. 
to issue commissions to board of wagon road com- 
missioners, 593. 
GRACE, 
days of, when allowed, 580. 
GRAND JURORS. 
embracery of, how punished, 89. 
challenges to, for what may be made, 119. 
oath of, 120. 
to keep secret proceedings of jury, 122. 
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GRAND JURORS—Continvzp, 
when may be required , to disclose certain facts, 
122. 
not to be que “tioned for vote, etc., except when, 122. 
not to disclose making of presentment when, 122. 
violation of this prohibition a contempt_and mis- 
demeanor, 123. 
twelve must concur to find presentment, 122. 
concurrence of, to find indictment, 123, * 
how drawn, 406. 
GRAND JURY, 
challenge to the panel, when may be interposed, 
119, 
challenge to individual jurors, when may 7 belinter- 
posed, 119, 
. challenges may be oral, etc., 119, 
effect of challenge to panel, 119. 
effect of challenge to individual juror, 119-20. 
court to appoint foreman of, 120. 
charge to, by court, 120. 
duties of, 120. 
court may summon, at discretion, 120. 
how summoned, etc., 120, 121. 
when to be discharged, 120. 
powers and duties of, 121, 122. 
to receive what evidence, 121. 
who may be present at sitting of, 122. 
secrecy of members of, ete., 122. 
duty of foreman of, in case of failure to find in- 
dictment, 123, ` 
to consider offenses against election laws, 235. j 
of how many to consist, 403. 
how drawn and when, 405, 406. 
GRANTOR, 
construction of word in statutes, 31. 
GRANTEE, : 
construction of word in statutes, 31. 
GRANTS, .. 
(See Deeds, Conveyances, etc.) 
GREAT REGISTER, 
where to be kept, and by whom, 237, 
names of qualified electors to be entered in, 237. 
such entry must show what, 237. 
when name may be entered, 237-8. 
blank, for cancellation, 289. 
entry in, when must be cancelled, 239, 241. 
when copy of entries must be given, 239. 
refusal to enter name on, 289. > 
printing and distribution of copy of entries in, 
289-40. 
copy of, after election to be sent to county re- 
corder, 242, i 
recorder to file the same, when, 242. . 
names not to be placed on, on election day, 242. 
GREAT SEAL OF TERRITORY, ‘ 
secretary of Territory to have charge of, 178. 
GUARDIANS, 
of:insane persons, 195. 
to be appointed for minors, etc., before partition, 
301. 
provisions ‘requiring them to send children to 
school, 224. 
appointment of, by judge of probate, 807. 
when parents to be, 307. 


guardian when to have custody of ward, etc., 307-8. 


powers and duties of, 306. 
bond of, 308. 


GUARDIANS—CONTINUED, 
when expense of education to be defrayed from 
property or income of minor, p08. 
father may appoint guardian by will, 309. 
power of courts to appoint, to prosecute or defend 
suits, 309. 
of 00 person, application for appointment of, 


of appointment of, after hearing, 309. 

powers and duties of such guardian, 309, 310. 

how to manage estate of ward, 310. ` 

May assent to partition, 310, 

appraisal of estate, 310. 

how personal estate disposed of, 319. 

sale of lands, in order to put proceeds at interest, 


petition for order to sell by, 310. 
` notice of petition, 310. 

hearing of petition, 310, 311. 

to give bond before selling, 311. 

notice of sale, 312. 

when to render accounts, 312. 

resignation and removal of, in certain cases, 313. 

marriage of ward to terminate guardianship, 313. 

of insane person, discharge of, 313. __ 

when may be required to give new bond, 318. 

time for bringing action against sureties, 313. 

proceedings in case of suspected embezzlement, 
813. 0 - 

‘appointment of, for minors residing out of the 
Territory, 314. | 

powers and duties of such guardians, 314. 

bond to be- given by, 314. 

extent of guardianship of absent minors, 314. 

compensation of, 314. 

account of joint guardians, 314. 

sales of real estate, how to be made, 314. 

may maintain action for injury or death of ward, 

~410. 

when may be appointed to appear for infant, 410. 

proceeds of sale of share of infant, etc., in action 
for partition of lands to be paid to, 456. 

appointment of, in justices’ courts, 490. 


GUARDS OF TERRITORIAL PRISON, 


appointment of, 188-9. 
salary of, 190. 
to execute bonds, on taking office, 190. 


H. 
HABEAS CORPUS, 
when may be suspended, 5, 26. 
admission of defendant to bail on writ of, 153. 
to inquire into cause of detention, 374. 
application for such writ, how made, 374. 
when petition to be granted, 374. 


. to whom to be directed, 374 


liability for evading writ, 374, 375. 

proceedings on return of, 375. 

when prisoner to be discharged, 876. 

prisoner not to be discharged on mere defect of 
warrant, 376. 

writ for purpose of giving bail, 377. 

not to be discharged for defect of form, 377. 

prisoner discharged not to be held for same cause, 
877. 

when may be granted without petition, 378. 

may be served on Sunday, 378. 

liability for refusing writ, 378. 
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HABEAS CORPUS—CONTINUED, 

form of, 379. 

when may be sufficient, 379. 

when judge of probate may issue, 379. 
HALF-BLOOD, 

kindred of, when to inherit, and how, 245. 
HEIRS, 

advancement to, effect of, etc., 246. 
HIGHWAYS, 

what declared ta be public, 580. 

division of counties into road districts and ap- 

pointment of overseers therefor, 580. 
oe kept in repair and free from obstructions, 


who liable to one day’s labor on, 581-2. 
notice to such person, 582. 


sale of property for neglect to perform such labor, 
582. 


improvements on, under whose supervision to be 
made, 583. 
overseers may let contracts for construction of, 
etc., 583. 
when new may be laid out, 583-4. 
property tax for road purposes, 584. 
fine for obstructing, 585-6. 
liability for destruction of, 586. “ 
liability of overseer for failure to remove obstruc- 
tions, 586. 
certain routes to be county roads, 586, 587. 
streets in certain towns to be, 587. 
toll roads, etc., 588-91. 
HOMESTEAD, 
~ exempt from forced sale or execution, 364. 
HOMICIDE, 
when justifiable, 73, 74. 
mere fear of injury not to justify, 73. 
person killed must be assailant, 73. 
justifiable, by officer in certain cases, 74. 
what excusable, 74. 
what to stand on footing of justifiable or excus- 
able, 74. 
when justifiable or excusable, prisoner to be 
acquitted, 74. 
manslaughter, 72-8. 
- HOUSE OF REPRESENTATIVES, 
OF UNITED STATES, 
members, and by whom chosen, 1. 
vacancies in, 2. 
officers of, 2. : 
has sole power of impeachment, 2. 
powers of, 3. , > ` - 
origicates rewenue bill, 3. 
to elect president when, 13. 
OF TERRITORY, 
how composed, 15. 
journal of, 179. 
rules of, 179. 
election of members of, 181. 
speaker of, 181. 
census returns to be submitted to, 181-2, 183-4. 
HUSBAND, 
when to be joined with wife, 410. 
not to be witness for or against wife, 469. 
HUSBAND AND WIFE, 
marriage and soleminization thereof, 317, 318. 
divorces, 318-26. 
: ue Sa ‚property not liable for debts of husband, 
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HUSBAND AND WIFE—CONTINUED, 
husband not liable for certain contraéts of wife, 
327. 
separate property of, 328. 
husband to have control of wife’s sepurate pro- 
perty, 328 
when to be removed from such control, 328. 
not to have estates by curtesy or dower, 329. 
-rights of, how governed, 329. 
Marriage contracts, 380. 
wife may carry on business when, 330, 381. 
when wife may convey lands as if unmarried, 331. 
882. 
joint conveyance by, of estate of wife, 380. 
if sued together, wife may defend right, when, 410, 


I. 
IDIOT, 
not liable for crimes and offenses, 70. 
advising of, to commit offense, how punished, 70. 
(See Insane Person.) 
ILLEGAL VOTES, 
when election may be set aside on account of, 231. 
penalty for casting, 234, 
IMPEACHMENTS, 
provisions respecting in Constitution of the United 
States, 272, 


IMPRISONMENT, 
for debt, when allowed, 26. 
of county recorder, for misdemeanor in entice) 53. 
for misprision of treason, 72. f 
for murder in second degree, 72, 
for manslaughter, what, 73. 
for concealment, by mother, of death of bastard 
child, 74-5. 
for aiding or engaging in a duel, 75. 
for aiding or engaging in a prize-fight, 75. 
for poisoning, with intent, etc , 75. 
for other offenses against persons of. individuals, 
75, 76. 
for wilfully burning houses, etc., 77-8. 
for robbery, and grand and petit larceny, 78. 
for receiving, etc., stolen goods, 79. 
for malicious destruction of property, 80-1. 
sentence of, in Territorial prison, effect of, 97. 
sentence of, for life, to annul marriage, 319. 
for disobedience of mandamus, 483. 
for contempt, 483. 
for violation of act relating to foreign insurance e 
companies, 524. 
of officers, for demanding fees in coin, etc., 552. 
(See Punishment.) 
IMPROVEMENTS, 
on public highways, under whose supervision to 
be made, 583. ss . 
INCORPORATIONS, 
(See Corporations.) 


INDIANS, 
furnishing with spirituous liquors, 99, 102. 
furnishing with arms and ammunition, 99. 
friendly, may be enlisted in militia, 208-9. 
protection against hostile, 208-9. 
when may not be witnesses, 469. 
minor, support of, 544-5. 

INDICES, 
of records, how kept, 52. 
of justices’ dockets, 501. 
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INDICTMENT, INJUNCTION, 


how to conclude, 28. ‘ | definition of, 424. 
what public offenses to be and what not to be}. when may be granted, 424-5. _ 
prosecuted by, 108. * when not to be allowed, 425. “ 
for felonies and misdemeanors, when to be found, plaintiff to give sureties to pay damages, in certain 
110, 111. cases, 425. ~ 
what to constitute finding of, within meaning of order to show cause, 425. 
this chapter, 111. to suspend business of corporations, 425. 
offenses in district court to be prosecuted by, 119. without notice; 425. 
definition of, 121. modification of, 426. ; 
how found, indorsed and signed, 128. E INQUESTS, , 
how presented and filed, 124. =. “A On View or Dean BODIES, 
names of witnesses to be inserted, 124. when and by whom taken, 49-51. - 
what to contain, 124. calling and swearing jury, 49. 
form of, 124. examination of witnesses, 49. bad 
~ must be direct and certain in what particulars, inquisition, how taken, 49. 
124. duty of coroner in case of murder, etc., commit- 
when defendant indicted by fictitious name, 124. ted, 49-59, 
to charge but one offense, 125. 


coroner may issue warrant for arrest of persons, 
what to be stated in, 125, 126. ete., 50. 


: wori used in statute need not be strictly pursued, when coroner may cause body to be buried, 51. 
words to be construed in usual acceptance, 125. costs of burial, etc., how paid, 51. 


description of offense in, 125. juries of, 408, 408. 
for libel, certain facts need not be set forth, 126, | INQUISITION, 


for forgery, etc., what to state, 126. . to try insanity of defendant after Judson of 
for perjury and subornation of perjury, what suf- death, 148, 149. 
ficient, 126. INSANE PERSON, 
against several defendants, 126.. construction of word in statutes, 32. 
against accessories before the fact, 126. l not to be liable for crimes and offenses, 70. 
against accessories after the fact, 126. advising of, to commit offense, how punished, 70. 
for compounding or concealing offenses, 126. provisions relating to, 194-6. 
defendant to be arraigned after filing of, 126. - not entitled.to privileges of elector, 227. 
when may be set aside, 128-9. when may apply for divorce, 323. 
proceedings on setting aside of, 129. INSANITY, 
order to set aside, no bar to future prosecution, issue of marriage, annulled for, 322. 
129. INSPECTION, 
if new is not found, defendant to be discharged, of documents as evidence in civil cases. 477-8, 
ma INSPECTOR-GENERAL, 


demurrer and pleas to, 129, 130, 131. (See Militia.) 
Te when for felony— when for misdemeanor, INSPECTORS OF ELECTIONS, 
postponement of trial on, 133. how appointed, 66. 


trial of, for other offenses than libel, court to de- e apo aes a 
cide what, 140. BPM CIETES, «ef 


against several, jury may render what verdict on, to challenge voters, 228. 


143. certain offenses of, how punished, 234-5. 
bail upon before conviction, 153. > . INSTRUMENTS, i ; 
when court may order dismissal of, 162. ~ executed before adoption of code to be valid, 571. 
when persons liable to, for contempt, 483. INSURANCE COMPANIES, 
INDORSEMENT, oA license of, 508. 
by county recorders, of papers recorded, 52-3, INTENTION, ' l 
on justices’ bonds, by chairman of board of super- | necessary to cònstitute crime, 70. 
visors, 61. M i how manifested, 70. 
on constables’ bonds, by chairman of board of su- | in case of manslaughter, what necessary. 72-3. 
pervisors, 63. ; INTENT TO DEFRAUD, 
of indictment, 123. when required by law, what to be sufficient, 97. 
of recorder or registering officer on certificate of | INTEREST, . 
naturalization, 238. on county orders, 56. 
of oath of attorney on certificate, 368. on prison bonds, 187, 188. 
INFANT, > rate of, when not otherwise agreed on, 574. 
when party to action, how to appear, 410. ; when may become part of principal. 574 
when guardian to be appointed for, 410. on wagon road loan, 591. 
INHABITANT, coupons for payment of, how attached, 592. 
construction ‘of: word in statutes, 32. on Territorial warrants, 595, 603. 
rights of, to construct acequias, 538. 7 on Territorial bonds, payment of, 603. 
INHERITANCE, ; on claims for value of partition fences, 960. ; 


by right of representation, 246. - what, lawful for pawnbrokers to charge, 608 


INDEX. 
LL A A A tT 
INTERPRETERS, JUDGMENTS—Continvep, 
appointment and compensation of, 506, 507. proceedings on pronouncing, 146. i g 
INTERROGATORIES, to pay fine, to constitute a lien. 146. 
to be annexed to comada for taking testimony, execution of, in criminal actions, 147-9. 
159. of death, when execution may be suspended, 148, 
copies of such, to be. served, 159. execution of, not to be stayed by appeals, 150. 
INTESTATE ESTATE, on appeal cases, 150-1. 
certain advancements to be considered a part of, in justices’ courts, in criminal cases, 166. 
246. how rendered in‘contesting elections, 233. 
INVENTORY, | against executors, on claims, effect of, 276-7. 
_ of property taken under search warrant, 168. against testator during life, how paid, 277. 
of estates of deceased persons, 269, 270. execution upon, in case of delinquent taxes, 346. 
of guardian, 310. of courts, limitation of actions on, 358. 
Ae G CANALS, in case of forcible entry and detainer, 387. 
. (See Acequias.) against bail in civil actions, for neglect to pay 
“ISSUES, S. judgment, 420. 
construction of word in statutes, 32. ; in civil actions, in general, 431. 
of fact in criminal action arise when, 132, 432. of nonsuit, when to be entered, 431. 
of fact must be tried how, 132, 432. for or against one or more of several defendants, 
on docket, how disposed of, 183. 431. l 
arise when, 432. on failure to answer, when given, 431-2. 
of fact, trial of, by court, 436. on issue of law. 436. 
in proceedings against joint debtors, how tried, | manner of giving and entering, 439, 440. 
466. execution of, in civil actions, 441-6. 
in case of escheated estates, how tried, 596. of courts, in actions for partition of lands, 452. 
J. how rendered in actions for usurpation of office 
JAILERS, ' 7 or franchise, 457. 
punishment of, for willful inhumanity to prison- appeals from, in civil actions, may be N 460-1. 
ers. 86. when execution stayed, in appeal on, to Supreme 
punishment af, for suffering escape of prisoners, Court, 463, 464. 
87-8. coufession of, without action, 466-7. 
when prisoner is charged with capital crime, 88. in controversy submitted without action, 467. 
penalty for refusing to receive prisoners, 88. in case of compromise of action, 469. 
duties of, relative to vagrants, vagabonds, ete., 98. | On review by writ of certiorari, 479. 
JAILS, . in trial of mandamus, 481. 
counties to provide, 36. of court on contempt, 483. berate 
to be delivered by sheriff to successor, 46. upon confession, may be entered in justices’ 
county, erection and repairs of, 66. courts, 489. 
malicious i injury to, 96. 7 to dismiss action, in justices’ courts; 498-9. 
county, to be; deemed Territorial prisons untilsuch | for plaintiff in such courts, 499. 
prison be provided, 97, 173. costs on, in justices’ courts, 499. 
confinement of persons in, 173-5. 3 execution of such, 500. 
‘See Territorial Prison.) justice of peace, may not arrest, 5v3. 
to be exempt from taxation, 333, in case of garnishment for failure to perform road 
JOINT RESOLUTIONS, service, how collected, 583. 
when to take effect, 31. JUDICIAL DISTRICTS, 
of legislature to be presented to governor, 179-80. constitution and judges of, 392. 
JUDGES, transfer of Maricopa from third to second, 394. 
appointment of district, 392. of Mohave, from second to third, 394. 
may be called as witnesses, 470. JUDICIAL POWER, i 
JUDGMENT BOOK, of United States, where vested, 7-8. f 
who to keep, and object of, 439. limitation of, 12. 
JUDGMENT ROLL, of Territory, where vested, 15. 
what to contain, 440. JURISDICTION, 
JUDGMENTS, + of justice of the peace, in suits by counties, 37. 
against county officers, 37. of justices’ courts, 62. 
purchase of, by justice or constable, how pun- of boards of supervisors, 65, 66, 67. 
ished, 89. i local, of public offenses, 109, 110. 
- fraudulent disposition of property to evade, 94-5. what must be stated concerning, in indictment, 
of acquittal, on general verdict, 143. 126. 
motion in arrest of, when may be made, 145. in certain cases, 138, 
court may arrest, without motion, when, 145. of supreme court, 395. 
when court to appoint time for pronouncing, 145. of probate and justices’ courts, 398. 
time for pronouncing, 146. of district courts, 396, 398. 
when defendant must be present, 146. of justices’ courts, without summons, 489. 


bench warrant to cause appearance of defendant. | JURORS, 
146. competency of, when county interested, 37. 
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JURORS—CONTINUED, 
penalty for failure to appear at summons of 
coroner, 49. 
embracery of. how punished, 89. 
punishment of, for accepting bribes, etc., 89. 
challenges to individual, 134. ` 
peremptory challenge to, 134. 
challenge for cause, 134. 
causes for challenge to, 134 135. 
challenged. may be examined as witnesses on trial 
of challenge, 135. 
challenges how taken, 136. 
to disclose knowledge of facts in controversy. 139, 
discretion of court as to separation, etc., of, 189. 
duty of court, in case of sickness of, 140. 
oath of, in justices’ courts, 164. 
fees of, in criminal actions, 172. ~ 
. in probate court, how summoned, 305. 
_ for courts of record, how summoned, 408. 


when district court may issue mandamus to sum- 
mon, 


who competent, 404. 

who exempt from duties as, 404. 

when not to be excused, 404. 

selection of, 405. 

how long to serve, 405. 

drawing of. 4f 5, 406. 

and proceedings thereon, 406, 407. 

when clerk to furnish list of, 407. 

when additional, may be summoned, 408, 

in case of non-attendance of, 408. 

in inferior courts, how summoned, 408. 

of jury of inquest, how summoned, 408. 

proceedings on opening of court, 409. 

when may be examined as witnesses, 470. 

fees of, 550, 552. 

JURY, 

right of trial by, secured, 25. 7 

may be waived in civil cases, 25. 

determine law and fact. in criminal prosecutions 
for libel, 26. 

in coroner's inquests, 49. 

verdict of, in coroner’s inquest, 49. 

to determine credibility of witnesses, 71. - 

to determine degree of murder, 72. 

for criminal actions, how formed, 132. 

challenging, 133, 134, 135, 136. > 

when may be discharged, and new indictment 
found, 138. 

not to be spoken to concerning the trial, 139. 

when may view the place where the offense was 
committed, 139. ~~ 

not bound by advice of court to -acquit i in certain 
cases, 139. 

when to return after retiring, and before verdict, |. 


to be admonished, etċ., at each adjournment, 140. 

charges to the jury, 140. 

proceedings of, after the charge, 140. 

a room, ete., to be provided for, 141. 

food and lodging to be provided for, while ° kept 
together, 141. ‘ - 

what may take with them on retiring, 141. 

when may require officer to take into court to re- 
ceive further iustructions, 141. 

‘when may be discharged after retirement, 141. 

generally not to be discharged until a verdict is 
agreéd upon, 141. 
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JURY—CONTINUED, 

when discharged, etc , cause may be tried again, 
14i. 

court may adjourn as to other pusiness while ab- 
sent, 141. 

final adjournment of court discharges, 141. 

verdict of proceedings thereon, etc , 142, 148. 

when may be polled, 143. 


when may be sent out again after returning ver- 


dict, 148. ~ 
‘trial by, in probate court, 305 
challenges to, in probate court, 305-6. 
definition of, 403. 
grand jury, 403. 
trial jury, 403. 
of inquest, 403. - s 
how summoned, 408. , 
formation of, in civil cases, 433. , 
oath of, 433. 
challenges to, 433-4, 
charge to, 434. 
decision of, 434. ; 
agreement of, 435. ! 
verdict of, 435-6. 
trial by, how waived, 436. 
trial of ' mandamus by, 480. ` 
in justices’ courts, trial by, how summoned and 
challenged, ete., 498. 


JUSTICES’ -COÚRTS, CRIMINAL JURISDIC- 
TION, 
of actions against disorderly persons and va- 
grants, 62. . 
petit larceny, 62. - 

- assault and battery in certain cases, 62. 
breaches of peace, etc., 62. 
to be always open, 62. 
offences tried in, not prosecuted by indictment, 

- 108. e 
proceedings in, 163-7. 
warrant of arrest, 169, 
jurisdiction of, 898. 

JUSTICES’ COURTS, CIVIL JURISDICTION, 
actions on contracts for recovery of money, 62. 
actions for personal damages, etc., 62. 
actions for fines, penalties, etc., 62. 
actions on bonds in certain cases, 62. 
actions on foreclosure of mortgages, etc., 62. 
to recover personal property, etc., 62. 
to take and enter judgment on confession of de- 

fendant, 62. - * 
justices not to have jurisdiction in certain actions, 
62. 
jurisdiction of, 398. - 
appeals from, to district courts, 464-5. 
suits in, how prosecuted or defended, 489. 
summons from, when person not held to answer, 
489, 
judgment, on confession, may be entered in, 489. 
to have jurisdiction without summons, when, 489. 
pleadings and trial in, 495-8. 

JUSTICES OF SUPREME COURT, 
power of, in extradition cases, 176. 
powers of, generally, 395. 
salaries of, 4.0. 


JUSTICES OF THE PEACE, 


jurisdiction of, in suits by counties, 37, 
when may act as coroners, 51, 
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JUSTICES OF THE PEACE—Continven, 

fees of, when acting as coroners, 51. 

how many, when and by whom elected, 60. 

where an additional justice, 60. 

votes for, how canvassed and returned, 60. 

term of office of, 60. 

to be considered as county officers, for what pur- 
poses, 60. | 

successor to be elected when, 60. 

duties of, on leaving office, 61. 

liability and forfeiture for breach of such duty, 61. 

what to constitute misdemeanor of, 61. 

punishment for, misdemeanor, 61. 

newly elected, duties of, 61. 

oath of office, to be filed, ete., 61. 

to give bond, by whom to be approved, 61. 

to cause his bond to ~be filed in recorder’s office, 
61. 

forfeiture of, for entering ‘upon execution of 
office, before ‘filing bond, etc., 61. 

courts of, how denominated, 62. 

jurisdiction of courts of, 62. 

courts of, to be: always open, 62. 

not to purchase judgments on his docket, 89. 

duties of, relative to vagrants, vagabonds, etc., 98. 

to try persons for selling spirituous liquqrs to To: 
dians, 99, 102. 

duties of, in criminal proceedings, 164-7. 

fees of, in criminal cases, 172. 

to be members of board of judges of elections, 
227. 

to be registering officers, 238. 

official oath and bond of, where to be filed, 243, 
244. 

jurisdiction of courts of, 398. 

to keep “‘a docket, 7 500. 

power of, in cases on docket of predecessors, 501. 

may punish what acts, for contempt, 502. 

act omi on mining claims not to be tried before, 


not to grant new trial or arrest judgment, 503. 

appeals from, when effectual, 503-4. 

costs when to be allowed in courts of, 504. 

may require security for costs, 504. 

duty of, on expiration of office, 501. 

when may serve summons by publication, 506. 

to hear offenses committed within villages, 529. 

duties of, in election of overseers of acequia, 589. 

duty of, in relation to support of poor persons by 
their relatives, 542. 

que of, in relation to support of minor Indians, 

. | $ ~ 

fees to, 549. | 

fees in certain cases, 553-4. 

duties of, in relation to estray animals, 557-9. 

fees of, in relation to estray animals, 559. 


K. 
KIDNAPPING,’ 

what constitutes ang how punished, we 
KINDRED, ! 


degrees of, how computed, 245. 
half-blood, how to inherit, 245. 


, L. 
LABELS, TRADE-MARKS, STAMPS, ETC., 
punishment for forgery and counter-feiting of, 
83-4. 
fraudulent use of spurious, 84. 
| 
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LABOR, ’ 
hard, as punishment for certain offenses, 173. 
LANDS, 
construction of word in statutes, 32. 
fraudulent sale of, 94. 
term what to include, 364. 
hitherto ceded to parties by Mexican or United 
Serer governments, deeds of, to be recorded, 


possessory rights to public, protection of, 573. 
how such rights may be sold or conveyed, 573. 
LARCENY, 
grand and petit, how punished, etc., 78. 
what to be personal goods, of which may be com- 
mitted, 78-9. 
conversion of goods, by baillee, when, 81. 
taking of goods, by lodger, when, 81. 
certain acts, in regard to estray animals, to be 
deemed, 558. 
LAWS, 
general, to have uniform operation, 26. 
ex post facto prohibited, 26. 
impairing obligation of contract Brouthiten: 26. 
revision and compilation of, 621. 
how distributed, 621. 
sale of, 621. 
exchange of with other States and Territories, 621. 
LEAVE OF ABSENCE, 
when may be granted to certain officers, and by 
whom, 212. 
LEGISLATIVE POWER, 
of the United States vested in Congress, 1 ; 
of this Territory in Council and House of Repre- 
sentatives, 15. 
LEGISLATURE, 
representation in, how apportioned, 26. 
prohibited from pardoning or commuting sen- 
tences of criminals. 27. 
prohibited from enous or, oe private 
claims, 27. 
prohibited from nathorising itens or sale of 
lottery tickets, 27. 
each house to choose its own officers, 179. 
rules of each house, ete., 179. 
journal to be kept by each house, 179. 
expulsion of members, 179. 
elections by, yeas and nays, etc., 179. 
doors to be open, 179. 
bills where may originate, 179. 
bills passed, to be presented to governor for ap- 
proval, 179-80. 
quorum of each house, 180. 
members of, when exempt from arrest, 180. 
officers of, exempt from arrest, 180. 
members of not be questioned for speeches made, 
180. 
what each house may punish as contempt, 180. 
oath of members of, by whom administered, es 
election of presiding officer, 181. 
duties of presiding officer, 181. 
election and apportionment of members of, 181, 182 
when to meet, 181, 182. 
copy of census returns to be transmitted to house 
"of representatives, 181-2. 
canvass of votes for joint members, 182-3. 
compensation of members of, and how paid, 184. 
members and officers of, when exempt from mili- 


tary duty, 206. 


LEGISLATURE—Continvep, 
resigation of members of, how made, 211. 
members of, when to be elected, 236. 
LETTERS, - 7 
penalty for opening and ae Wiigat au- 
thority, 90 i 
LETTERS OF ADMINISTRATION, = 264. 
(See Executors and Administrators.) 
LETTERS TESTAMENTARY, ` 
where granted on wills, 254. 
when and to whom to issue, 260. 
and other proceedings on probate of will, 254-60. 
to whom to issue when executor refuses to ac- 
~ cept, 260, 
power of special administrator to cease upon 
- granting, 267. 
with will annexed, form of, etc., 261. 
(See Executor.) 
LEVY, 
_ On property, for Territorial, etc., taxes, 333. 
LIBEL, 
truth may be given in evidence, when, 26, 91. 
what is, how punished, etc., 91. - 
in prosecutions for, jury to determine what, 91. 
what sufficient to state in indictment for, 126. 
trial for, who to decide law and‘fact, 140. 
pleadings in action for, 417. 
LIBERTY, 
of speech not to be abridged, 26. 
LICENSES, 
issued by county treasurer, 57. 


additional fees of county treasurers for issuing, 58. ; 


to practice as attorney, etc., 368. 
of various tradesmen, etc., 507-11. 
to whom paid, 508. 
form of receipt, 509. 
certain agricultural products need not have, 511. 
on gaming apparatus, 555. 
LICENTIOUSNESS, 
acts of, not excused, 26. 
LIEN, ý 
taxes assessed on real estate to be, 333. 
taxes assessed in villages to be, 580. 
on telegraph lines, by Territory, for taxes, 536. 
LIEN OF MECHANICS AND OTHERS, 
Upon REAL PROPERTY, 
for labor and material in certain cases, 247. 
person to file account of demand, 247. 
when sub-contractor to have lien, 247. 
owner to be served with notice, eté., 247. 
~ account filed, what to specify, 248 
what land also subject to lien, 248. 
when to cease, 248. 
how enforced, 248. 
not to affect other actions against owner, 249. 
holders of, on payment, to enter satisfaction, 


— 


Upon PERSONALSPROPERTY, 
in what cases mechanics, ete., to have, 249. 
when may sell property, 249. 
proceeds, how applied, 249. 


contracts for improving property, to create, 249. 


exemptions of real estate, not to extend to, 364. 
LIFE, nS ae 
effect of sentence of imprisonment for, 97. 
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LIMITATION, 
OF ACTIONS RELATING TO REAL Peete 
entry on lands, when effectual, 357. 
who presumed to have possession, 357. 
when adverse possession presumed, 357, 358. 
what deemed possession, 357, 358. 
when possession of tenant deemed possession 
of landlord,‘358. 
right of possession, when not impaired, 358. 
disability not“to be computed in time to bring 
suit,'358, 
Or PERSONAL ACTIONS, 
what to be brought in five years, 358. 
in four, 358. 
' in three, 358. 
in two, 358. 
in one, 358. 
brought to recover balance due on accounts 
when cause deemed to Boer, 359. 
for relief, 359. 
in name of people, 359. 
against officer, 359. 
absence from Territory, not computed when, 
359, 
in case of death of person entitled to an action, 
359, 
in case of alien enemies, 359-60. G 
time for commencing new action, 360. 
when person may not avail himself of disability, 
360. 
when two or more disabilities co-exist, 360. 
against corporations for penalties, etc., 360. 
what sufficient evidence of new contract, 360. 
on certain contracts, 360. 
when cause has arisen out of Territory, 360. 
against mining claims, 360, 361. 
LIQUORS, SPIRITUOUS, f : 
not to be sold near religious meetings, 91. 
_ punishment for selling poisonous or adulterated, 92 
punishment for selling, to Indians, 99, 102. 
fines for selling to Indians, how applied, 102, 
LOANS, 
county commissioners authorized to contract, 38. 
for erection of Territorial prison, 187. 
treasurer to issue bonds on said loan, 187-8. 
for construction of wagon road from Phoenix to 
Globe City. 591. . 
treasurer to issue bonds thereon, 591-2. 
LODGER, 
larceny by, what constitutes, 81. 
LOTTERIES, 
legislature prohibited. from authorizing, 27. 
LUNATICS, . 
(See Idiots; Insane Persons.) 


M. 
MAGISTRATES, 
duties of certain, in proceedings on security to 
keep the peace, 104-5. 
duties of in suppressing riots, 106, 107. 
definition of term, 111. 
who are magistrates, 111. 
duty of, when complaint is laid before them, tri- 
able within the county, 111. 
' duty of, when complaint is triable in another 
county, 113. 
when may order arrest of persons, 114. 


» 
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MAGISTRATES—CONTINUED, MARRIAGE—CONTINUED, 
duties of, in examination of persons charged with | by person having former husband or wife living, 
crime, 115. how punished, 92. 
how to proceed, in case of bench warrant on pre- of ward to terminate guardianship, 313. 
sentment, 123. of executrix to extinguish authority, 260. 


how to proceed, on bench warrant on indictment, 
128. | a 

when may issue subpoenas in criminal cases, 157. 

when may issue bench warrants, 167. 


duties of. on return of search warrant, 168-9. 
punes of, in Tepora to fugitives from justice, 169- 


fees of in criminal actions, 172. 
MALICE. 
in murder. when Senne when implied, 72. 
MALICIOUS, | 
threats to extort money, 90. 
injury to houses and other buildings, 95-6. 
injury to trees, fences, 95-6. 
_ injury to rafts, lumber, boats, ete., 96. 
injury to mill-dams, canals, reservoirs, ete., 96. 
MALCONDUCT, ! 
what. of judges of election, sufficient to set aside 
election, 231. | 
MALFEASANCEIIN OFFICE, 
of certain officers, how punished, 100. 
MANDAMUS, 
writ; how may be denominated, 479. 
how and when issued, 480. 
alternative writ, what to state, 480. 
peremptory, what, 480. 
application for,: 480. 
answer to, 480. | ~ 
when to be tried by jury, 480. 
when new trial to be had, 480-1. 
notice thereof, 481. 
service of writ, 481. 
judgment on, 481. . 
penalty for disobedience of, 481. 
MANDATE, WRIT OF, 
(See Mandamus.) 
MANSLAUGHTER, 
definition of, 72, 
voluntary and involuntary, 72, 73. 
when party to die in order to constitute, 73. 
MARICOPA COUNTY, 
boundaries of, 38, 40. 
officers of, 39. | 
county seat of, 39. 
not liable tor indebtedness against Yavapai 
county, 39. 
fee of sheriff i in making assessment of, 48. 
percentage of treasurer of, 58. 
salary of recorder, acting as clerk of board of 
supervisors, 65. 
district court, when to be held i in, 394. 
` MARKING, | 
_ wrongful, how punished, 79. 
MARKS AND BRANDS, 
to be recorded, |612. 
not lawful unless recorded, 612. 
to be prima facie evidence of ownership, 612. 
when persons may use more than one, 612. 
for sale of stock on execution, 613. 
misdemeanors relating to, 618. 
" MARRIAGE, i 
incestuous, punishment for, 92. 
of unmarried persons ¥ with married one, 92. 


of administratrix, 262. 

is a civil contract, 317. i 

who shall not intermarry, 317. 

by whom may be solemnized, 317. 

record of, to be kept, and certificate delivered to 
county recorder, 317-8. 

clerk to record certificate, 318. 

forfeiture by justice, etc., for neglect, 318. 

forfeiture for joining persons in; contrary to law, 
317. 

punishment for false return, 318. - 

evidence of, 318. 

when void, without decree of divorce, 318. 

when suit may be brought to annul, 318. 

suit to affirm, 319. 

duty ‘of officer, solemnizing, to make return of, 
317, 318. 

sentence to imprisonment for life, dissolves, 319. 

when dissolved for certain reasons, wife entitled 
to dower, 321. 

effect of dissolution of, on legitimacy of children 

in certain cases, 322, 324, 326. 
See Divorces; ‘Marriages; Births and Deaths. 

MARRIED WOMEN, 
not to be guilty of crime, in certain cases, 70. 
property of, not liable for debts of husband, ete., 


trustee for, may convey property to, 827. 

actions by and against, as to sole property, how 
may be brought, 327. 

may bring action for property of husband exempt 
from execution, 327 

husband not liable for contracts made by, relating 
to sole property, 327. 

may insure life of husband for her own benefit, 
827, 332. 

what to be“separate property of, 328. 

what to be common property, 328. 

to make inventory of separate property, 328 

husband to have control of separate estate, 328. 

may apply for trustee when, 328-9. 

to have no estate in dower, 329. 

common property, how divided in case of divorce, 
329. 

separate property or husband not liable for debts 
of, 329. 

marriage contracts to be in writing, 330. 

may carry on and transact business in their own 
name, 330. 

how to take benefit of rights, by this act, 330. 

in ae case, liable for maintenance of children, 


when may not carry on business, 331. 

husband, in such case, not liable for debts con- 
tracted in her business, 381: 

may convey lands, when, 331, 882. . 

conveyance, how to be executed, etc., 331. 

what, to have exclusive control of separate pro- 
perty, etc., 332. : 

what covenants to bind, 382. 

when and by whom conveyance of, to be acknowl- 
edged, 382, 383. 

when may sue alone, 410. 
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MARSHAL, MILL-DAM, : 
of village, to be constable, 581. > `, malicious injury to, 96. 
MAYoH 


fees of, in criminal actions, 172. _ ` 
of village, duties of, 527, 529. 
MAYORS’ COURTS, 
criminal proceedings in, 163-7. 
MECHANICS, 
lien of, on real property, and how enforced, 247-9, 
lien of, on personal property, and how enforced, 
249, 
(See Lien of Mechanics and others. ) 
MEETINGS, 
regular and special, of board of supervisors, 65. 
of board of supervisors, how called, 65. 
of legislature, 181. 
of board of education, 216. = 
of directors and stockholders of corporations, 516. 
METALS, 
precious, inhere in sovereign power, 27. 
MILEAGE, 
of members of boards of supervisors, 69. 
of tax assessor, in assessing mining property, 353 
of witnesses, 549. 
of county surveyor, 607. 
MILITARY, 
subordinate to civil power, 25. 
MILITIA, 
governor to be commander-in-chief, 203. 
appointment of aids, ete., 203. 
dufies and compensation of adjutant-general, 
203-4, 
organization and acceptance of volunteer compa- 
nies, 204-5. 
execution not to run against the body of certain 
defendants, 205. 
force necessary for protection of settlements, 205. 
prosecution of war against hostile Indians, 205. 
who subject to military duty, 205 
who exempt, 205-6. 
. commander-in-chief may order out, 206. 
may appoint the number by draft, 206. 
proceedings thereon by county commissioners and 
clerk, 206-7. 
names, how drawn, 206. 
proceedings of sheriff, 206-7. 
persons drawn to be notified, 206-7. 
discharge of: member of volunteer company for 
disability, 207. 
duties of commanding officer, 207. 
officers of companies, how appointed, 207-8. 
when officers may be suspended, 208. 
commander in chief may organize courts-martial, 
208. 
certain laws of congress to be adopted, 208. 
further duties of sheriff, etc., in drafting, 208. 
commissioned officers to take oath of office, 208. 
governor, when to enlist volunteers, friendly In- 
dians, etc.. 208-9. 
equipments and rations of such volunteer compa- 
ny, 209. 
duty of adjutant-general, pie to such compa- 
ny, 29. 
appropriation for volunteer company, 2u9. 
distribution of arms, 209-10, 
officers of, resignations how made, 211. - - 
officers of, how vacancies filled, 211. 
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MISCARRIAGE, 
- attempt to cause, 75-6. 


using false weights or measures in, 94. 


MINES, 


taxation of net proceeds of, 351-5. 

state of proceeds, 352, 353. 

taxes on, how applied, 354, 355, , 

property in, limitation of action for recovery of, 
360-1. : 

jurisdiction of suits relating to, 398-9. 

claims relating to, not to be tried by a justice, 503. 

rights of persons in military service to locate 
claims, 511, 

location of placer, 511-2, 

location, registry, ete., of, in mining districts, 512-3. 

claims heretofore located, 512. 

segregation of, 513. 


* 


MINORS. 


allowance for maintenance of, 278. 

appointment of guardians for, 307-15. 

when parents to have custody of, 307. - 

when guardians to have custody of, 307. 

expenses of education, when may be defrayed 
from their property, 308 

adoption of, 315, 316. 

Indian, support thereof, 544-5. : 

fines for gambling with, and other punishments 
therefor, 556. 


+ 


by physician, in order to save life of mother, 75-6, 


MISCONDUCT IN OFFICE, 


to be inquired into by grand j jury, 122, 


MISDEMEANORS, 


in office, of county recorder, how punished, 53-4. 
of justice of the peace, how punished, 61. 


malicious destruction of property, 80-1. 


selling forged goods, etec., to be deemed, 84. 

delegating powers of office, for reward, 89. 

assessing or collecting taxes, or aiding therein, 
without authority, 101. 

selling spirituous liquors to Indians, 102. 

refusal to aid officers in suppressing riots, 106. 

indictment for, when to be found, 110. 

compromising in certain cases, 171. 

confinement of person convicted of, 175. 

in office, indictment of district attorney for, 199. 

of person solemnizing unlawful marriage, 317. 

justice of peace when to be deemed guilty of, 504. 

allowing hogs to run at large, to be, 535. 

failure to construct crossing over acequias, etc., 

, tobe, 541. 

bringing poor persons into county, with intent, 
etc., 544. 

officers collecting or demanding fees in cor; etc., 
to be deemed guilty of, 552. 

gambling, etc., with minors, to be, 556 

violations of act relatipg to ‘herding of sheep 
deemed to be, 561. 

collection of unauthorized toll rates to be, 589. 

attempt to avoid payment of toil to be, 590. 

of pawnbrokers, etc., 609. 

in relation to marks and brands, 613. 

quackery to be, 617. 


> 


MISPRISON OF TREASON, 


to consist of what, how punished, ete., 72 
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MISTAKES AND ERRORS, 
(See'Errors and Mistakes.) 
MOHAVE COUNTY, 
county seat of, ‘40. 
removal of county offices, etc., 40. 
salary of distriet attorney of, 43. 
fee of sheriff i in making assessment of, 48. 
percentage of treasurer of, 58. 
salary of recorder of, acting as clerk of board of 
supervisors, 65. `~ 
salary of probate judge of, 306. 
when district court to be held in, 394. 


MONEY, 

how paid out of treasury, 27, 594-5. 

of county, accaunt of, to be render ed, 57. 

malicious threats to extort, 90. 

taken from person arrested, disposal of, ete., 163. 

in hands of Territorial treasury, examination of, 
by board of auditors, 200-1. 

what to be appropriated to university fund, 213. 

school, duties of treasurers in regard to, 218. 

public, how applied, 355, 356. 

when defendant may be arrested in action for re- 
covery of, 419. . 

verdict in actions for recovery of, 485. 

of account, 574, 

interest of, 574, > 

accruing from iescheated estates, how applied, 596. 

county dues, when to be paid in lawful, 605. 

collected in laying out town site, how applied, 
611-2. ; 

arising from sale of compiled laws, how applied, 

` 621, 

MONTH, E 


k 
eea word i in statutes, 32. 


MONUMENTS, 
penalty for rE RON or mutilating, 80-1. 
MORTGAGEES, 
liability of, for neglect to discharge mortgage, 385. 
MORTGAGES, | 
sale of lands, T executors, etc., to be made sub- 
ject to, 288. 
of personal Dreti when void, 363. 
discharge of, 384, 385. 
actions for the foreclosùre of, 448. 
on real properby, noi to be conveyances to what 
effect, 450. 
on personal propery 614-6. 
(See Chattel Mortgages.) 
MOTHER, 
concealing death of bastard child, 74. 
when entitled to custody of minor child, 307. 
may maintain action for injury or death of child, 
410. i 


MOTIONS, if 

to set aside indictment, when heard, etec., 129. 

in arrest of judgment, in criminal cases, 145. 

in arrest of judgment, in justices’ courts, 165. 

to postpone trial, on ground of absence of evi- 
dence, 432-3. e 

to vacate or modify award of arbitrators, 468. 

what are, 486. ' 

where made, 48r. 

notice and service thereof, 487. 


MURDER, f 


i 


what constitutes, 72. 
first degree, how punished, 72. 
ł 
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MURDER—CONTINUED, 
second degree, how punished, 72. 
when party confesses, what is duty of cafirt, 72. 
when party to die in order to constitute, 73. 
of bastard child, by mother, 74-5. 
distinction between, and petit treason abolished, 
75. ; 
assault with intent to commit, 76-7. 
_ when perjury or subornation of perjury amounts - 
to, 84. 
indictment for, when to be found, 110. 


N. 
NATURE, 
crime’against, how punished, 76. 
NAVIGATION, 
certain rights of corporations formed for pur- 
poses of, 518. 
NEGLECT, . 
of county recorder to perform duties, how pun- 
ished, 53-4. 
of ;justice of .the peace to perform duties, how 
punished, 61. 
criminal may constitute a crime, 70. 
of duty by public officers of the county, 100. 
of defendant, forfeiture of recognizance, etc., by, , 
155. 
of Territorial treasurer, 192-8. 
of executors, in sale of property by, 288. 
liability for death caused by, 537. 


NEW MEXICO, 5 
legislative enactments of, how far in force in 
Arizona, 15. 
organic act of, 17-24. 
NEW TRIALS, 
in criminal cases, 144, 145. 
in justices’ courts, 166. 
exceptions not regarded as motion for, 437. 
in civil actions, 438, 439. 
on writ of mandamus, 481. 
justice of peace not to grant, 503. 
NON-AGE, 
who may file bill to annul marriage on account, 
322. 
NON-SUIT, 
judgment of, when may be entered, 431. 


NOTARIES PUBLIC, 

-may be commissioners to take testimony, 158. 

resignation, how made, 211. 

vacancies, how filled, 211. 

official oath and bond of, where to be filed, 243, 
244. i . 

appointment of, 372. 

official oath, 372. 

bond of, 372. 

to have what authority, 372, 378. 

effect of certificate of, 373. 

records, etc., in case of vacancy to be deposited 
with county recorder, 373. 

where to reside, 373. 

attorney-general and secretary of Territory may 
act as, 373. 

fees of, 547. : 

NOTES, PROMISSORY, 

(See Bills of Exchange and Promissory Notes.) 

provisions respecting certain, 578. 


~ 
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NOTICE, 

by sh , of place of keeping office, 45. 

of pre-emption of land, to be recorded, 52, 

by county treasurer, of redemption of unpaid war- 
rants and orders. 56, 59. 

by board of supervisors, of sale of county proper- 
ty, 66. 

destruction of posted, 92-3. 

of appeal, service and publication of, 150. * 

of application for commission, 158. 

of arrest of fugitive from justice, 170. 

of resignation of Territorial officers, 200. 

of draft, 206-7, 208. 

of elections, how and by whom given, 226. 

of executors, ete., to present claims, 274. 

of examining accounts of executor, 293. 

of application for partition, 298. ` 

of petition to obtain specific performance by ex- 
ecutor, ete., 291, 

OF SALE or REAL ESTATE, 
by executors, etc., for payment of debts, 279, 286. 
of adjournment of, 286. x 
of hearing of order to show cause, in aiies of 

lands by executors, ete., 281. 

personal. from probate court, how served, 303. 

certificate of probate judge, to be proof of, 306. 

of special terms of district courts, 392-3. 

of justification of bail in civil actions, 421. 

of attachment sales, 428-9. 

of new trial, in civil actions, 438. 

of sale on execution, 442, 443. 

of pendency of action for partition of real pro- 
perty, 450. 

to appear before referee in such cases, 451. 

of sale of steamers, boats and vessels, 460. 

of appeal in civil actions, 461. 

by plaintiff, of acceptance of compromise, 469. 

of examination, in proceedings to perpetuate tes- 
timony, 476. 

of application for mandamus, 480. 

of new trial of mandamus, 481. ` 

of security for costs, 486. 

validity of, in certain cases, 488. 

of sheriff, to sureties, and its effect, 504-5. + 

of application for segregation of mining claims, 
518. - 

of application for incorporation of village, 525. 

of village election, 525, 527 

of completion of village assessment roll, 530. 

of estray animals, 557. 
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of impounding of antmals, and of the sale of such 


animals, 568, 569. > 

of non-acceptance or non-payment of bills of ex- 
change, 579-80. 

of appointment, to road overseers, 580. 

to persons to perform labor on roads, 582. 

of letting of contracts by road overseers for con- 
struction. etc., of roads, 583. 

of hearing of petition to set off new road, 584. } 

of pawnbroker’s sale, 608. a 

of plat of town site, 610. 

of sale, by common carriers, 619. 

of amount received from such sale, 620. 

NUISANCES, 
establishing of, how punished, 92. 
abatement of, 92. 3 


a 


actions for, in certain cases, on real property, 448-9. 


OATH, OFFICIAL, 
- to be deposited and filed, 243, 

certified copy of, to be evidenc’ of contents, 243. 

duty of officer filing, 243. - 

form of, 243. - 

of assessor of taxes, 335. 

of commissioners of deeds, 371. 

of notaries public, 372. 

of public administrators, 599. 

of county surveyor, 607. 

OATHS, 

construction of word in statutes, 32. 

of grand jurors, 120. 

of foreman of grand jury, 120. 

what, to be administered by foreman of grand 
jury, 121. 

of jurors in justices’ courts, 164. 

to include an affirmation, 171. 

of legislators, by whom administered, etc., 181, 

assistant secretary of Territory to take, 186. 

of prison commissioners, 189. 

of superintendent and prison guards, 190. 

what may be administered by Territorial treas- 
urer, 193. 

what, and when may be administered by Terri- 

` torial auditors, 200. 

what to be taken by commissioned officers of 
militia, 208. 

administered to challenged voter, 228, 

of executors and administrators, 264. 

of attorneys, etc., 368. g 

of jurors, in civil actions, 433. 

administration of, 476. 

of directors of corporations, 515. ° ~- 


.| OATS, 


standard weight of bushel, 606. 
OBSTRUCTION OF PUBLIC HIGHWAYS, 
how punished, 92. 
OFFENSES, 


. arising in militia, etc., not prosecuted by indict- 


ment, 103. 
PUBLIC, . 
definition of, 103. 
how divided, 103. 
person to be punished for, when, 103. 
proceedings to try and convict for, how known, 
103. : 


party prosecuted for, how designated, 103. 
certain, not prosecuted by indictment, 103. 
no person subject to second prosecution for, 103. 
privileges of person prosecuted for, 103. 
person charged with, not compelled to be wit- 
ness against himself, 104. 
defendant to be subjected to no unnecessary 
rt restraint, 104. 
PREVENTION OF PUBLIC, OFFENSES, 
lawful resistance, 104. 
security to keep the peace, 104, 105. 
police and their attendance at exposed places, 
105-6. 
suppression of riots, 106, 107. 
local-jurisdiction of public, 109, 110. 
examination of party charged with, 115. 
how prosecuted in district court, 119. 
indictinent for compounding, concealing, ete., 126. 
but one, to be charged in the indictment, 125, 
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OFFENSES—Continvep, 

. when defendant is convicted of two or more, what 
may be the judgment, 147. 

when Prosecution for public, may be abandoned, 
162. 

when may be compromised, 170-1. 

against election laws, how punished, 234-5. 

committed within villages, who to hear, 529. 
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OFFICERS, 


may be‘ required to do certain acts, penalty for 
refusal, etc., 68. 

embezzlement of public, how punished, 79-80. 

bribery of public, 84-5. 

accepting bribes by, 84-5. 

wilfully mutilating or detaining appurtenances of 
office from successor, 86. 

punishment of, for using unnecessary force, 86-7. 

punishment for falsely assuming to be, 89. 

punishment of, for extortion, 89. 

not to delegate powers of office, for reward, 89. 

having knowledge of duel, and not trying to pre- 
vent the same, how punished, 91. 

punishment for refusing to aid, in certain cases, 
93. 

of the peace, duties of, in regard to improper use 
of deadly weapons, 98. 

neglect, malfeasance, etc., of, how punished, 100. 

suits against for neglect, by whom brought, 100. 

sureties of, to be sued, 100. 

proceedings for removal of Territorial, not prose- 

. ecuted by indictment, 108. 

intervention of, to prevent public offenses, 104, 
105, 106, 107. 

may call others to aid them, 104. 

refusal to aid, in suppression of riots, a misde- 
meanor, 106. . 2 

proceedings in removal from office, of civil, 108-9. 

duties of, in making arrests under warrant, 113-4. 

arrests by, without warrant, 114. 

disclosures by certain on presentment being 
made, how punished, 122-3. 

having charge of jury, duties of, 140. 

powers of, executing search warrant, 168. 

punishment of for exceeding authority in execu- 
tion of search warrant, 169. 

to give receipt for property taken under search 
warrant, 168. 

refusing to pay over fines, etc., collected by him, 
how punished, 171. 

of military companies, how appointed, ete., 207-8. 

certain commissioned, exempt from military duty, 
206. 

of militia, resignation, how made, 211. 

of counties and precincts, resignations how made, 
211. 

of militia, how vacancies filled, 211. 

what, to take oath of office, 212. 

when and by. whom leave of absence may be 
granted to, 212. 

term of office of certain, 235, 

what, to take acknowledgment of conveyances, 
380. i 

_effect of deeds executed by, 385. 

when public not to be examined as witnesses, 
470. 
making arrest in civil cases before justices’ 
courts, his duties, etc., 491-2. 
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OFFICERS—CONTINUED, 


of villages, 526, 527. 

fees of, 545-54. om | 
to be paid in currency, 551-2, 

to publish table of fees, 550. 

forfeiture for failure to do so, 550. 
appointment, terms and duties of, 554-5. 
reports and returns.of, 555. 


. removal f: om office of, for gambling, etc., 556. 


appointment by governor, unless otherwise pro- 
vided, 570. 

salaries of, heretofore appointed, when to com- 
mence, 570. 

moneys unappropriated in hands of public, how 
disposed of, 570. 

commencement, terms, time and expiration of , 
certain, 118. 


OFFICES, 


of sheriff, and notice thereof, 44. 
vacancies in, how filled, 69. 

of secretary of Territory, where kept, 185, 
of Territorial treasurer, where kept, 192. 


ORDER, 


respecting property of counties, by whom made, 65, 

for summons of grand jury, 120, 121. 

for commitment of defendant, when , indicted 
for felony, 128. 

to discharge defendant on setting aside of indict- 
ment, 129. 

to set aside indictment, no bar to future prosecu- 
tion, 129. 

of change of venue, and proceedings thereon, 182. 

for recommitment of defendant, what must state, 
etc., 156. 

to issue commission to take testimony, 158-9. 5 

tr CR of action a bar to prosecution, when, 


to bring prisoners before court, 171. 

by judge of probate of sale of land by executor, 
etc., what to specify, 282. - 

to show cause upon petition to sell property by ex- 
ecutor, 281. 

of sale by guardian, 311. 

to Show cause on hearing of petition for such sale, 


for arrest of defendant in civil actions, 419. 

when such order to be vacated, 422. 

made out of court without notice to adverse party 
may be vacated or modified by judge making 
it, 460. 

what is, 486. 

to show cause against segregation of mines, 513. 


Lad 


ORGANIC ACT, 


of Arizona, 15-6, / 
of New Mexico, 17, 24. 


ORPHANS, 


Indian, support thereof, 544-5. 


OVERSEERS, 


of acequias, election of, 539. 

and their duties, 539, 540. 

punishment of, for neglect of duty, 540. . ` é 
of roads, appointment of, 590. 


OWNER, 


of stolen property may maintain action against 
whom, 79. 

of estray animals, when may have restitution, 557. 

cetan, liabilities of, in relation to such animals, 
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OWNER—CONTINUED, . ; 
of toll roads, etc, to keep-them in repair, 589-90. 
and render account, 590., 
of sheep, not to herd them in certain places, 561. 
of animals breaking into ground inclosed by law- 
ful fences, 559, 562, 564. 
of animals impounded, rights and liabilities of, 


568-9. 
of stock to have brand, and to record the same, 
612. 
of stock, when may not recover by virtue of. his 
brand, 613. 
' z P. 
PAPERS, 


malicious destruction of, ete., 80-1. 
forgery of, 81-2. = 
public, penalty for mutilating or wrongfully re- 
taining, 85-6. 
what, may be taken in jury-room by jury, 141. 
validity of, in certain cases, 488. 
PARDONS, 
legislature prohibited from granting, 27. 
PARENTS, . ` 
to be required to send children to school, 224. 
penalty for failure to do so; 225. 
when entitled to custody of minor child, 307. 
consent of, when necessary to adoption of chil- 
dren, 315. 
PARTITION, 
of mining claims, 513. 
fences, provisions relating to, 560, 563-4, 566. 
(See Partition of Lands.) 
PARTITION OF LANDS, 
In PRroBATE Court, 299. 
when judge of probate may appoint commis- 
sioners and issue warrant for partition, 299. 
proceedings when land is in different counties, 
299. 
notice of application, 299. 
when shares have been conveyed, 299. 
how shares set out, 299. 
when whole estate may be assigned to one of 
the parties, 299, 300. 
when tract may be assigned to one of parties, 
300. 
when estate lies in common, 300. 
guardians to be appointed for minors, ete., and 
and agents for non-residents, 30}. > 
report of commissioners, ete., 301. -e 
advancement to be-specified in w, 
missioners, 301. 
agent to give bond, 301. 
when conclusive, 301. 
when agent may be appointed, 301. 
guardian may assent to, 310. 
- AcTIONS For, 450 to 456. ; 
when several persons hold as joint tenants or in 
« common, 450. 
what to be set forth in complaint, 450. 
+ who to be made parties to, 450.” 
notice of pendency of, 450. . 
service of summons, 450-1. 
rights of parties may be tried by, 451. 
reference and referee, 451, 452. - 
judgment, how binding, 452. 
expenses of referees, how paid, 452-3. 
jn case of lien on individual interest, 453, 
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PARTITION OF LANDS—Continuzp, 


in case of incumbrance, 453. 

proceeds of sale of incumbered property, how 
applied, 453. t 

sales to beby public auction, 453. 

terms of sale, 454. z 

referees not to be interested in purchase, 454. 

proceedings on report of referees, 455. 

payment of-interest and principal, 455, : 

when court to adjudge compensation instead of 
partition, 455-6.. 

proceeds of share of an infant to whom paid, 
456. 

costs of, how paid, 456, - 

when single referee may be appointed, 456. 


PAWNBROKERS AND PLEDGEES, 


to keep register book, 608, 

interest to be charged by, 608. 

forfeiture for charging or attempting to change a 
larger rate of interest, etc., 608. 

when may sell unredeemed articles, 608. 

sale to be at public auction, 608. 

notice of sale, 608. 

proceeds, how disposed of, 608. s 

when to exhibit register to certain officers, 609. 

misdemeanor of, and punishment therefor, 609. 

fines collected under this act, how applied, 609. 


PEACE, 


offenses against the public, 90, 91. 
breach of bond to keep, 105. -` 


PEACE OFFICERS; 


who are, 112. 
fees of, in Griminal actions, 172. 


PENALTIES AND FORFEITURES, 


of jurors, for not appearing at summons of 
coroner, 49. 

of county recorder, for misdemeanor in 1 office, 53 

of justice of the peace, for misdemeanor, 61. 

of justice of the peace for entering on official 
duties before filing oath or bond, 61. z 

of witnesses, in criminal cases, for false afirma- 
tion, 71. 

for treason and misprison of treason, 71-2. 

for dueling and prize fighting, 75. 

for poisoning, mayhem and rape, 75. 

for other crimes against persons of individuals, 
75, 76. . 

of officers, for delegating powers, for rewards, 89. 

of rights, by sentence of imprisonment in Terri- 
torial prison, 97. 

when defendant may be arrested in action for, 


419, 
(See Punishment.) 


PEOPLE, 


may bear arms, 25. ' 2 
civil rights of, not to be abridged, 25. 
right to be secure in persons, etc., 25.” 
may assemble together, 26. 

may instruct representatives, 26. 

right of, to petition, 26. 

right of, to publish their sentiments, 26. 


PETITION, 


right of secured, 26. 
far laying public or private roads, 583-4. 


PETIT TREASON, 


distinction between and murder abolished, 75. 


PERCENTAGE, 


of county treasurers, 58,; 
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PERCENTAGE—CONTINUED, 
of district-attorney, in certain cases, 198. 
of plaintiff in certain cases, 484-5. 
of defendant, 484-5. 
of attorney-general, 545. 
of public administrator, 600. 
what, lawful for pawnbroker to charge, 608. 
PERJURY, | 
what is, how punished, 84. 
subornation of, how punished, 8&4. 
person who secures execution of innocent person 
by, to be deemed guilty of murder, 84. 
false affirmation of witness in criminal case to be 
deemed, 7i. 
what sufficient to set forth in indictment for, 126. 
certain acts to constitute, 354. 
PERMITS, 
issued by county treasurer, 57. 
PERSON, i ` 
rights of, accused of crime, 26, 101. 
when not compelled to be witness against himself, 
26, 104. 
not to be put in jeopardy twice for same offense, 
26, 103. | 
accused may defend in person and with counsel, 
26, 103. 
constructlon of word in statutes, 32. 
construction of word in chapter X., 97. 
how convicted of public offense, 104. 
not to be tried, etc., while insane, 160. 
` convicted of infamous crime, not to vote, 227, 
private, how may prosecute official bonds 243-4. 
having custody of will to deliver the same, 254, 255. 
pre-empting land, protection of, 573. 
PERSONAL ESTATE, 
may be disposed of, by will, 250. 
lien of mechanics and others upon, 249. 
(See Personal Property.) 
PERSONAL PROPERTY, 
of counties, control, purchase, etc., of, 66. : 
liens of mechanics and others upon, 249. 
to be set apart for support of family of testator, 
272. 5 
of deceased persons, first chargeable with pay- 
ment of debt, 271. 
sale of by executor, ete., 278-9. 
what, wife entitled to on decree of divorce, 220. 
of wife, when husband entitled to on divorce, 321. 
of husband, may be sequestered to pay alimony, 
320. 
what to constitute separate estate of married 
woman, 328. 
collection of taxes on, when real estate not suffi- 
cient, 386-8. 
limitation of actions concerning, 358, 359, 360. 
exemption of from execution, 366, 367. 
appointment of appraisers, 367. 
when defendant may be arrested in action to re- 
cover, 419. ~ 
affidavit, where delivery of, is claimed, 422. 
how attached, 427. 
verdict in action for recovery of, 435-6. 
requirements of execution against, 441. 
of defendant in justices’ courts, attachment of, 
492-5. 
stocks in corporations to be deemed, 516. 
(See Chattel Morigages) 


PHYSICIAN, 


not to be examined as itne in certain cases, 
470. 


PIMA COUNTY, 


fee of sheriff in making assessment of, 48. 

percentage of treasurer of, 58. " 

salary of recorder of, acting as clerk of board of 
supervisors, 65. 

when district court to be held in, 394. 


PINAL COUNTY, 


boundaries of, 41, 43. 

officers of, 41, 42. 

county seat of, 42. ` 

not liable for indebtedness against counties of 
Pima, Yavapai or Maricopa, 42. 

administration of justice in, 42. 

salary of officers of, 43. 

fee of sheriff in making assessment of, 48. 

percentage of treasurer, 58. 

district court, when to be held in, 394. 


PLACER MINES, 


rights of persons to locate, 511-2. 


PLAINTIFFS, 


in civil actions, who to be known as, 409. 

who may be joined as, 410. 

when may unite several causes of action, 417. 

in actions for libel, etc., pleadings of, 417. 

when to give surety for costs, etc., in civil actions, 
419. 

affidavit of, when delivery of personal property 
is claimed, 422. 

what sureties to give on granting injunction, 425. 

attachment of property of defendant by, 426-30. 

judgment may be for or against one or more of 

” several, 431. 

when may dismiss action or take nonsuit, 431. 

in what cases costs to be allowed to, 484, 485. 

percentage of, 484-5. 

security by, for costs, in case of non-residence, 
486. 

security for costs, in justices’ courts, 492. 

judgment for, in justices courts, 499. 


PLEADINGS, 


indictment, in criminal action, 124. 

on part of defendant in criminal action, 129. 

demurrer to indictment, 129-30. 

of plaintiff and defendant in civil actions, 414. 

complaint what to contain, 414-5. 

when defendant may demur, 415. 

demurrer what to specify, 415., 

answer of defendant what to contain, 415. 

counterclaim, 415. 

defendant may set forth how many counter- 
claims, 416. 2 

to be subscribed by parties, 416. , 

verification of, 416. 

items of account alleged, need not be set forth, 
416-7. 

striking out irrelevant matter, 417. 

description of real property, 417. € 

of judgment of court, 417. 

of performance of conditions in a contract, 417. 

of private statute, 417. 

in action for libel or slander, 417. 

when several causes of action may be united in 
the same complaint, 417, 418. 

what is material allegation, 418. 


i index, BB 
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PLEADINGS—CONTINUED, POSSESSION OF LAND—Continvgn, | 
how defendant may answer after decision of a complaint may be made, 886. 
demurrer, 418. : process on complaint, 386. 
amending of, 418. warrant, how executed, 886. ¢ 
use of petitioner’s name, 418. when issue to be tried by jury, 387. 
effect of errors, ete., in pleadings, which do not judgment on conviction, 387. > 
affect rights of parties, 418. precept and execution to sheriff, 387. 
liberal construction of allegations of, 418. when judgment to be for defendant, 387. 
when material allegations to be taken as true, 418. | PROCEEDINGS TO RECOVER IN CERTAIN Oases, 887. 
In Justices’ Courts, 495. when may be recovered, 387. 
to be in writing, when, 495. complaint to be made, 388. 
complaint, what to state, 495. summons to be issued, 388. 
answer, what to contain, 495. i service of summons, 388. 
amendments to, 496. proceedings on return, 388. 
PLEAS, adjournment of hearing, 389. 
to indictment, when must be put in and where, 129. hearing and judgment, 389, 390. 
of how many kinds, 190. l Writ of restitution, 390, 391. 
to be oral, and entered on court minutes, 131. POSTING, . 
how entered, 131. for not fighting duel, etc., 75. - 
of guilty, when can be put in, and when with- | POSTPONEMENT, 
drawn, 181. of trial in criminal action, 133. 
of not guilty, to be a general denial, 131. . of trial in civil actions on ground of aaa of 
of not guilty, what may given as evidence under, evidence, 432-3. . 
131. of trial in case judge or jury be called as wit- 
when former acquittal to be deemed acquittal for | . nesses, 470. 
present offense, 131. of trial, condition of, 485. p 


defects in indictment not to affect acquittal, 131. POUND-KEEPER, 
what, entered, if defendant refuse to answer, 131. | - appointment of, 567-8. 


POISON, fees of, 568. 
administering with intent to kill, 75. duties, ete. P of, 568-9. 
administering with intent to procure miscarriage, POWER OF ATTORNEY, 
%. forgery of, 81-2. 
administering to cattle maliciously, 95. ; uttering forged, as true, 81-2. a 
POLICE, to be recorded, 383. ar 
in cities and towns, and attendance of, at’ t“ex- | POWERS, 
posed places, 106-7. i of boards of supervisors, 65; 66, 67. 
POLL LISTS, - certain, of boards of supervisors, not to be 
who to keep, 228. - abridged, 69. 
not to be rejected for want of form, 230. and duties of a grand jury, 121, 122. 
POLLS, of courts to grant new trials, 144, 145. 
when to be opened and closed, 227-8. of officer executing search warrant, 168. 
POLL TAX, of certain officers, regarding management of Ter- 
who to pay, and how, 348-9. ritorial prison, 178-4. . 
receipts for, 349. of justices of supreme court in extradition cases, 
POOR PERSONS, 176. 
SUPPORT OF, and duties of Territorial auditor, 202. 
by their relative, 542. PROBATE COURTS, T 
in case of failure, what proceedings to be had, to be court of record and have clerk and seal, 254. 
542, 543. PROCEEDINGS ON THE SETTLEMENT OF ESTATES OF 
by counties, 543-4 DECEASED PERSONS, i 
punishment for bringing, into counties with in- wills proved and letters of administration 
tent to have them supported, 544, granted where, 254. 
duties of boards of supervisors in relation there- . when estate is in more than one county, 254. 
to, 545. power of, as to persons having custody of will, 
POPULATION, 254-5. 
representation in legislature apportioned to, 26. executor when to present will to, 255. 
POSSESSION, persons having custody and neglecting to pre- 
of forged or counterfeit instruments, etc., how vent the will, how liable, 255 
i punished, 82. persons interested in will may petition for ita 
of apparatus, etc., for counterfeiting, 83. : production and admission to probate, 255. 
of certain tools and ‘weapons, with felonious in- application for probate, when may be made, 
tent, 93. e _ 255. 
POSSESSION OF LAND, i notice of time of proving will to be given by, 
In CASE oF FORCIBLE Entry AND DETAINER, 256. foe 
in what cases entry not to be made, 386. hearing testimony to prove will, 256. 


restoration of possession in case of forcible when may admit to probate, if no one contest 
entry, 386, will, 256, Aas 
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PROBATE COURTS—CONTINUED, 


contesting the will, 256, 257. 

will and certificate of proof to be filed, 257. 

wills proved and allowed in other States, 257-8. 

proceedings thereon, 258. 

when person interested may contest will, 258. 

proccedings thereon, 259. 

expenses in such case, how paid, 259. 

proving of a lost or destroyed will, 259. 

when and to whom to issue letters testamen- 
tary, 260. ` 

what court to have jurisdiction, 269. 

when may appoint special administrator, 267, 
268. 

when to revoke letters of administration, 267, 
268. 

to take a bond from each administrator, 
285. 

to cause notice of application for administrator 
to be given, 263. 

to appoint appraisers of estates, 269, 284. 

to cite persons suspected of embezzlement, 271. 

may commit persons cited for refusing to an- 
swer, 271-2. 

may compel account by persons having pro- 
perty in trust for executor, 272. 

to make allowance for widow and minor chii- 
dren, 272-3. | 

duties of, in relation io sale of lands by execu- 
tors and administrators, 278-89. 


(See Sale of Property by Executors, Administrators 


and Guardians.) 


when may direct conveyance of real estate by 
executor, etè., 291. > 

when may dismiss petition, 291. 

examination af accounts of executor, etc., 293 

when to allow’ accounts, 295. 

to specify sum. to be paid to creditors, when, 296. 

when to direct payment of legacies, 297. 


to distribute residue of estate to persons entitled,, 


298. 

to appoint commissioners and issue warrant for 
partition, 299. 

when may assign whole of estate to one of 
parties, 299-300. 

to appoint guardians for minors and agents for 
non-residents before partition, 301. 

questions relating to advancements to be heard 
by, 801. | š 

may appoint agent for non-resident in certain 
other cases, 301. 


MISCELLANEOUS PROVISIONS, 


orders and decrees, how entered, 303. 

personal notice by, 303. 

administration of oaths by clerk, etc., 303, 304. 

taking testimony of witnesses by commission, 
304, 


` appeals to district court, 304, 305. 


s 


issues of fact, how tried, 305. 

office of judge of, 306. 

terms of court, 306. 

duties of, in relation to.guardians, 307-15. 

jurisdiction of, 398. 

to have seal, 898. 

for what causes may appeal be taken from, to 
district courts, 465. 

time for taking such appeal, 465. 


] 
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PROBATE COURTS—Conrinvep, 
when to be heard, 465. 
dismissal of appeal and proceedings ferdi 465. 
proceedings of, in relation to support of poor 
persons by their relations, 542-3. A 
PROBATE JUDGE, 
when to approve bonds of county Eor 51. 
not to be required to do certain acts, 68. 
when to act as member of board of supervisors, 68 
. when to canvass election returns, 68. 
to audit accounts of boards of supervisors, 69. 
may be commissioner to take testimony, 158. 
duties of, relating to insane persons, 194-5. 
duties of, in drafting for military service, 206. 
to be exempt from military duty, 206 
resignation, how made, 211. 
vacancy, how filled, 211. 
to be ex officio county superintendent of schools, 
218. 
when to order cancellation of hie ah register, 241 
oath and bond of, where to be filed, 248, 244. 
to appoint appraisers of estates, 269. 
to cite person suspected of embezzlement, 269, 
may compel account of person having property 
in trust for executor, 272. 
duties of, relating to claims against estates, 274-8. 
powers of, in relation to sale of lands by execu- 
tors, etc., for payment of debts, 279-89. 
when to remove executors and administrators, 
302, 303. 
to sign minutes of court proceedings, 303. 
when to try issues of fact, 305. 
appointment of jury by, 305. 
certificate of, to be proof of notice, 306. 
office, etc., of, 306. 
when may hold special terms of court, 306. - 
salary of, in different counties, 306. 
salary, how paid, 306. 
may act as clerk of probate court, 306.. 
to give bond, 306. 
powers and duties of, in relation to guardians, 
307-15. 
(See Guardians.) 
certain’ powers of, in case of incorporated soci- 
eties, etc., 521, 523. 
fees of, 546-7. 
duties of, in relation to support of minor Indians, 
544. 
duties and compensation of, in entering town 
sites, 610-1. 
PROCEEDINGS, 
criminal, in justices’, mayors’ and recorders’ 
courts, 163-7. 
against fugitives from justice, 169-70. _ 
criminal, general provisions, 170-1. 
staying of criminal, upon compromise, 171. 
to bring prisoner before court of criminal daa 
tion, 171. 
in contesting elections, 231-3. 
in sales by executors, 278-89. 
on removal or suspension of attorneys, etc., 369, 
370. 
on writs of habeas corpus, 374-9. 
in case of forcible entry and detainer, 386-91. 
in summoning and drawing of jurors, 403-9. 
in civil actions after impanneling the jury, 434-5." 
supplementary to execution in civil actions, 446-8. 
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PROCEEDINGS—CONTINUED,. 
against joint debtors, 465-6. 
to perpetuate testimony, 475, 476. 
after judgment upon certiorari, 479. i 
to enforce collection of Territorial reyenue, 505. 
in case of failure to support, by relatives of poor 
persons, 542-3. 
in case of escheated estates, 595-8. 
PROCEEDS, 
of sale of county property, by whom and for what 
. applied, 66. 
of sales by executors, etc., how disposed of, 288. 
net, of mines, taxation of, 351-5. 
- of sale of lands, in actions for partition, 453-6. 
of sale of steamers, boats and vessels, 459. 
of sale by pawnbrokers, how disposed of, 608. 
of sale by carriers, how disposed of, 19-20. 
of sale of compiled laws, how applied, 621. 
PROCESS, 
style of, 28. 
how served, in suits against county commission- 
ers, 37. 
sheriff to execute, 45. 
when sheriff and deputies may execute after expi: 
ration of office, 45. 
what to be delivered by sheriff to diocsok 46. 
coroner may execute in certain cases, 48-9. 
what may be served by constable, 64. 
resistance of, in hands of officer, to justify homi- 
cide, 74. 
penalty for mutilating or unlawfully retaining 
85-6. 
resistance of, in counties in insurrection, 107. 
for compelling appearance of witnesses, 157. 
commission to take testimony, 158-60. 
_ issued by courts and magistrates, how to be-exe- 
cuted, 172. 
members of legislature not subject to civil, when, 
18). 
service of, on parties unable to Tread, 505. 
how served on villages, 530. 
when may be served by United Stated marshal, oTi. 
PROMMISSORY NOTES, 
(See Bills of Exchange and ee Notes.) 
PROPERTY, 
private, not to be taken for public use without 
. compensation, 26. ; 
of county, in whose care, 65, 66. a 
donated for use of county, by whom received, 66. 
obtained by larceny, etc., to be rorarned. to own- 
er, 79. > a 
effect of sale of stolen; 79. 
malicious destruction of, 80-1. 
fraudulent conveyance of, 98-5. 
malicious injuries to, 95, 96. 
disposal of stolen or embezzled, 163. 


taken under search warrant, receipt to be given 


a for, 168. 

separate, of busband or wife, 328. 

common, of husband and wife, 328. 

husband to have control of wife’s separate, 328. 
what, exempt from taxation, 333, 334. 
limitations of actions concerning mining, 360-1, 
what, of defendant may be attached, 427. 

may be sold on execution, if not exempt, 440, 
sold on execution, redemption of, 445-6.~ 

of disincorporated village, how, disposed. of, 532. 
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PROPERTY—ConrinvED, 

tender of, on bonds and due bills, and effect there- 
of, 576, 577. 

may be levied on and sold, for fefusal of person to 
perform labor on roads, 582. 

road overseer custodian of public, in his district, 
585. 

such to be delivered to successor in office, 585. 

attachment of; under chattel mortgage, 615. 

sale of unclaimed, in hands of common nite 
619. 


PROPOSALS, 
for bids for erection of county buildings, notice , 
of, 66. 
PROSECUTION, 
for libel, truth may be given in evidenee, 91. 
party in, for libel, how may be acquitted, 91. 
of criminal action, in what name, 108. 
of offense, indictment for taking reward, etc., to 
‘abstain from, 126. 
dismissal of action, when a bar to further, 162, 
when court may order dismissal of, 162. 
of official bonds, for breach, 243-4. 


PROTEST, 
of bills of exchange, etc., rates of: damages in 
case of, 579. 
PROVOCATION, 
in manslaughter, 72. 
PRECEDING, 
construction of word in statutes, 32. 
PRE-EMPTION OF LAND, 
by counties, for seats of justice, 87-8. 
by villages, 582. _. se 
by persons, protection of, 573. 
PRESENTMENT, 
definition of, 121, 
-when can be found, and by whom saved: 12, 
to whom, where and by whom presented, 122. 
to be filed by clerk of court, 122. 
having been made, fact not to be disclosed till 
after arrest of defendant, 122, 
bench warrant on, when given, form of, etc., 123. 
of negotiable instruments for payment on certain 
days prohibited, 580. 


PRESIDENT AND VICE PRESIDENT, 
constitutional provisions relating to, 8, 6, 7. 
mode of electing, 12. : a 
PRINCIPALS, 
no distinction between, and accessories before the 
fact, 126. 
of different degrees, no distinction between when, 
126. í 
PRISONERS, 
to be delivered by sheriff to successor, 46. 
sheriff may employ, 47. 
what proceeding necessary to bring before a 
criminal court, 171. ; 
when may prosecute writ of habeas corpus, 874, 
377. 2 
when to be discharged on such writ, 376. 
production of, as witness in civil actions, 471. 
PRISONS, 173 to 175. 
until Territorial is 
deemed such, 97. 
(See Territorial Prison.) 


provided, county jail to be 
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PRIVATE ROADS, 
petition for laying out, and proceedings thereon, 
584. 
PRIZE FIGHTING, | 
PENALTY, 
for aiding or engaging in, 75. 
when death ensues, 75. 
PUBLIC ADMINISTRATOR, | 
election of, 599. 
to take oath and give bond, 599. 
amount of bond, 599. 
when additional bond to be given by, 599. 
duties of, 599, 600. | - 
not to be interested in expenditurés made on ac- 
count of estate of deceased person, 600. 
how governed while: acting as ex oficio coroner, 
600. ~ ~ 
fees of, 600. 
when need not make formal application for let- 
ters to administer estates, 600-1. . 
when money may þe recovered by the rightful 
heirs, 601. : 
notice of death of person, intestate, to be given 
to, immediately, 601. 
PUBLICATION, : 
of laws, etc., who to superintend, 185. 
of compulsory education law, distribution, etc., 
225. 
service of summons by, 413, 506. 
of notices, in partition of mining claims, 513. 
of portions of the laws, in Territorial paper, 571. 
of notice of pawnbrokers’ sales, 608. . 
of notice of town plats, 610-1. 
of laws, appropriation for, 621. 
PUBLIC BUILDINGS, 
of counties, erection of, 66. 
of the county, repairs of, 66. 
PUBLIC HIGHWAYS, 
obstruction of, how punished, 92. 
what to be deemed, 580. 
streets in certain towns to be deemed, 587. 
PUBLIC MONEYS, 
custody and application of, 355, 356. 
unappropriated, in hands of public officer, how 
disposed, 570. 
PUBLIC POUNDS, ` 
establishment of, 567. 
pound-keeper, 567-8. 
“impounding of animals in, 568. 
notice of such impounding, 568-9. 
- when animals to be discharged from, 569. 
penalty for taking animals from persons driving 
them to, 569. 
animals in, how provided for, 569. 


PUBLIC SCHOOLS, 
fund for, how raised, etc., 216. 
board of education, 216. 
duty of ‘such board, 216-7. ~ 
duties of governor relating to, 217-24. 
superintendent for counties, 218. 
duties of superintendent, 219-20. 
board of trustees, 220. 
powers and duties of trustees, 220-2. 
property of, exempt from taxation, 223. 
board of examiners, 223. 
text-books to be used in, 223, 
funds not to be otherwise appropriated, 223. 
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PUBLIC SCHOOLS—CONTINUED, 

school year, month and week, 223-4. ` , 

term of, how and by whom determined, 221. 

not to be sectarian, 224. 

who may administer oaths to teachers of, 224. 

parents, etc., to send children to school, 224. 

penalty for failure to comply with requirement, 
225. 

books, etc., to be furnished when parents not 
able, 225. 

pawnbrokers’ fines to be applied to fund of, 609. 

proceeds of carriers’ sales to be applied to fund 
of, 620. 

PUNISHMENT, 

cruel and unusual prohibited, 26. 

for advising infant, etc., to commit offense, 70. 

of accessories, how regulated, 71. 

of witness, for false affirmation, 71. 

of treason and misprision of treason, 71-2. 

for murder, 72. 

for manslaughter, 73. 

for aiding or engaging in a duel, 75. 

for prize fighting, 75. 

for poisoning with intent, etc., 75. 

for atternpt to procure abortion, 75-6. 

for mayhem and rape, 76. 

for assaults, and assault and battery, 76-7. 

for false imprisonment, 77. 

for kidnapping, 77. 

for wilfully burning houses, churches, etc., 78. 

for burglary, 78. 

for robbing, grand and petit larceny, 78. 

for receiving, etc., stolen goods, 79. 

for embezzlement by public officers, 79-80. 

for malicious destruction of property, 80-1. 

for embezzlement, 81. 

for forgery and counterfeiting, 81-4. 

for holding forged instruments with intent, etc. 
82 : 


for perjury and subornation of, 84. 

for perjury when it amounts to murder, 84, 

for bribery, 84-5. 

for mutilating or wrongfully retaining public re- 
cords, etc., 85-6. 


of sheriff or jailer, for inhumanity to prisoners, 86. 


for falsely personating another, 86. 

for obstructing officer in performance of duties, 
86-7. 

of officers, for use of unnecessary force, 86-7. 


for aiding in, or suffering escape of prisoners, 87-8. 


for refusing to arrest or receive prisoners, 88. 

for compounding offenses, 88. 

of certain conspiracies, 88-9. 

of embracery, 89. 

for falsely executing official duties, 89. 

for extortion by officers, 89. 

of officers, for delegating powers, for reward, 89. 

for threats, etc., 90. 

for opening and publishing letters without author- 
ity, 90. 

for offenses against the public peace, 90, 91. 

for libel, 91. 

failure of officers, to endeavor to prevent duel, 91. 

for bigamy, adultery, fornication and incestuous 
marriages, 91, 92. 

for obstruction of public highways, 92. 

for nuisances, 92. 
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PUNISHMENT—CONTINUED, 


for seling unwholesome food ‘or adulterated 
liquors, 92. 

for destruction of posted public notices, 92-3. 

for having in possession tools, weapons, etc., with 
felonious intent, 93. ; 

for refusing aid to officers in certain cases, 98. 

for certain fraudulent acts, 93-5. 

for poisoning cattle and cruelty to animals, 95. 

for malicious injuries, 96. 


for misdemeanor, when not otherwise prescribed, 


96-7. 

for improper use of deadly weapons, 97-8. 

of vagrants, vagabonds and suspicious persons, 98. 

of vagrants, etc., when may be remitted, 98. 

for furnishing spirituous liquors to Indians, 99, 102. 

for furnishing Indians with arms and ammuni- 
tion, 99. 

for malfeasance, neglect, etc., of officers, 100. 

for assessing or collecting taxes without author- 
ity, 101. 

for aiding in wrongful assessment or collection of 
taxes, 101. 

when to be administered for a public offense, 108 

for resisting troops. or execution of-process, when 
county is in state of insurrection, 107. 

for aiding in rescue of prisoners during insurrec- 
tion, 107. 

of witnesses in certain cases, 158. 

of officer for excess of authority in execution of 
search warrant, 169. 

for maliciously procuring search warrant, etc., 169. 

of officer for refusal to pay over fines, etc., collec- 
ted by him, 171. — 

of officers having charge of jails, ete., for neglect, 
174. 

by legislature, of contempt, 180. 

of district attorney, for misdemeanor in office, 199. 

of violation of election Jaws, 234-5. 

for permitting fraudulent registration, 242. 

for fraudulent registration, 241. 

for electioneering contrary to statute, 241 

for contracting unlawful marriage, 317. 

for solemnizing unlawful marriage, etc., 317, 318. 

of recorder for failure to record marriage certifi- 
cate, 318. 

for certain acts of district-attorney, 348. 

for false statement of mine owners 354. 


for disobedience of order of referee, in certain 


cases, 448. 
of witnesses, for disobedience ‘of subpoena, 471. 
for contempt, 482, 483. 
for allowing hogs to run at large i in villages, 535. 
for injuring telegraph lines, 536. 
for disclosing contents of telegrams, by operator, 
536. 
for violations of act, relating to acequias, 539, 540. 
for failure to construct crossing over acequia, 
541. , 
for bringing poor persons into county with intent, 
` ete., 544. 
for neglect to provide for minor Indian, by per- 
son having in care, 544. 
of officers for demanding fees in coin, ete, , 552. 
for gambling, etc., 555-6. 
for conveying, etc., of animals from public 
pounds, 569, 


PUNISHMENT--CONTINUED, 
of pawnbrokers, for misdemeanors, 609. 
for misdemeanors relating to stocks and brands, 
613, i 


for quackery, 617. 
Q. 


QUACKERY, - 
punishment for, 617. 
QUALIFICATIONS, 
of bail, 153, 421. 
_ of electors, 226, 227. 
of sureties, in certain cases in justices’ courts, 498. 
QUARTERMASTER-GENERAL OF THE TERRI- 
TORY, 
(See Militia.) 


R. 
RAPE, 
what constitutes, and how punished, 76. 
assault with intent to commit, 76-7. 
proof of actual penetration sufficient to sustain 
indictment for, 137. 


RATIONS, . 
of volunteer company, for protection of settlers, 
209. : , 


REAL ESTATE, * 
how may be conveyed, 27. 
construction of word in statutes, 32. 
when wife entitled to, on decree of divorce, 820. 
what, of married woman not liable for debts of 
her husband, 327. 
term, what to include, 834. 
exemptions of, 364-6. 
conveyance of, 380-3. 
term, how used in chapter XLII., 384, 
persons claiming title to, may convey as against 
adverse possession, 384. 
„how much may be held by incorporated religious, 
social and benevolent societies, 522. 
REAL PROPERTY, : 
of counties, by whom controlled, purchased, ete., 
66. 
sale of, by executors and administrators, 279-89. 
limitation of actions relating to, 356, 357, 858, 
ESTATES IN, 
title to by descent, 244-7. 
of illegitimate children, 245. 
computation of degrees of kindred, 245. 
_half-blood, 245. 
advancements, effect, etc., 246. 
inheritance by right of representation, 246. 
Surrs, 
lien of mechanics, etc., on, 247-9. 
pleadings in, to recover, 417. 
how attached, 427. 
actions for nuisance, waste and trespass on, in 
certain cases, 448-9, 
action by person in possession of, against one 
claiming adversely, 449. 
mortgage of, not a conveyance to enable owner to 
recover without foreclosure, 450. ; 
when purchaser on execution to recover damages 
in certain cases, 459. 
action for recovery of, from person in posseasion 
not prejudiced by alienation, 450. 
“actions for partition of, and proceedings therein, 
450-6, 
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RECAPTURE, 
after escape or rescue of person under arrest, 115. 
powers of person pursuing, 115. 
RECEIPTS, 
when county treasurer to give, 56. 
for property taken under search warrant, 168. 
of district attorney, when must be given, 198. 
for poll tax, 349. 
-for license tax, 509. 
road, 581. 
RECEIVER, 
Or Pustic Moneys, 
when not eligible to office, 27. 
of stolen goods, how punished, 79. 
appointment of, by court, in certain cases, 430. 
RECOGNIZANCE, | 
when to be required of witnesses, 118. 
by prisoners after examination, 118. 
by prisoners for appearance and examination, 115. 
to answer before indictment, 152. 
upon indictment before conviction, 153. 
forfeiture of, 155. | 
on recommitment, form of, 156. 
entered into before adoption of code to be valid, 
571. 
RECORDER, , 
fees of, in criminal cases, 172. 
of village, appointment of, etc., 531. 
RECORDER'S COURTS, 
criminal proceedings in, 163-7. 


RECORDING, | 
of conveyances, in general, -380-6. 
- RECORDS, N 


county, certificate of, to be given on application, 
53. | 
effect of certified copies and transcripts of, 54. 
of county recorder, to be open for publie inspec- 
tion, 54. ` 
of board of supervisors, where kept, to be open 
for inspection, 67. 
public, forgery of, 81-2. 
public, penalty for mutilating or wrongfully re- 
taining, 85. | 
of criminal trial, what to constitute, 147. 
what to be kept by secretary of Territory, 185. 
of attorneys and counsellors, 368. 
of conveyances of lands, 380-6. 
judicial, as evidence, 478. 
register of actions, 488. 
, REDEMPTION, | 
‘of property sold on execution, 445. 
by whom may be made, 445. 
right of, in case of chattel mortgage, 615. 
REFEREES, i 
appointment of, 437. 
duties of, 487. | . 
effect of report of, 437. 
after execution, | | 447-8, 
appointment in actions for partition of lands, 451, 
456. i 
duties of, in such cases, 451-6. 
expenses, in such cases how paid, 452, 456. 
fees of, 485. , ` 
how many to meet and act, 488. 
REFERENCES, , 
when may be ordered, 436-7. 
appointment of referees, 437. 
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REGENTS OF THE UNIVERSITY, 
of whom to consist, 213. 
to be a body corporate, 213. 
compensation of, 213. 
may sue and be sued, 213. 
‘quorum of, 213. 
where to locate University, 214. 
to erect buildings, etc., 214. 
treasurer of board, 214. 
to make{ by-laws and regulations for university, 


214, 
to employ professors,'214. 


REGISTER BOOK, 
pawnbrokers to keep, and what to contain, 608. 
when to be exhibited to certain officers, 609. 
REGISTER OF ACTIONS, 
who to keep and purpose of, 488. 
REGISTERING OFFICERS, 
who to be and, duties of, 238. 
appointment of, in precincts having no justice of 
* the peace, 238. 
when to return copy of entries on roll of electors 
to county recorder, 238. 
to indorse certificate of naturalization, etc., how, 
238. : 
penalty for permitting fraudulent registration, 242. 
REGISTRATION, 
of mines and mineral deposits, 512. 
REGISTRATION OF ELECTORS, 
to be put in great register, 237. 
when name to be registered, 237. 
duty of justice of peace in regard to, 238. 
cancellation of entries in register, 239. 
action against recorder for certain acts relating 
to, 289. 
printing and distribution of copies of register, 239- 
40. 
compensation of county recorder for, 240. 
fraudulent, how punished, 241. 
certificates of, how endorsed, etc., 238, 241-2. 
on election day, prohibited, 242. 
RELATIVES, 
support of poor persons by, 542-3. 
RELIGIOUS MEETINGS, 
disturbance of, 91. 
selling liquors, etc., near, 91. 
RELIGIOUS, SOCIAL AND BENEVOLENT SO- 
CIETIES, 
appointment of trustees, etc., for, 520. 
how incorporated, 520. 
may have common seal, 520. 
board of, for transaction of business, 520. 
order to transfer property of. 521. 
. dissolution of. 521. 
may purchase, etc., property, 522. 
may hold what amount of property, 522. 
annual report of trustees, 522. 
when presiding officer of, to become sole corpora- 
tion, 522. 
REMOVAL FROM OFFICE, 
of certain officers, in certain cases, by board of 
supervisors. 68. i 
of county officers, for neglect, malfeasance, etc., 
100. 
fine in addition to. for malfeasance, etc., of offi- 
cers, 100. 
proceedings for, of Territorial officers, not .pro- 
secuted by indictment, 103. 
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REMOVAL FROM OFFICE—CONTINUED, 
of civil officers otherwise than by impeachment, 
proceedings i in, 108-9. i 
when may be made by governor, 177. 
of district-attorney for misdemeanor, 199, 348. 


on Toiritorial treasurer for deficiency in accounts, 
1 


of executors and administrators, 302, 303. 
of attorneys and counselors, 369, 370. 
of overseers of acequias, 540. 
for gambling, 556 
REMUNERATION, 
for placing mining apparatus on lands previously 
used for agricultural purposes, 538, 
REPORT, 


of commissioners to segregate mining claims, 5138. 


of officers, 555. 
REPRESENTATION, 
in legislature, how apportioned, 26. 
inheritance by right of, 246. 
REPRESENTATIVES IN CONGRESS, 
privileges of, 3. i 
RESCUE, 
of prisoners from custody, 87-8. 
of prisoners, when: county is in state of insurrec- 
tion, 107. 3 
retaking of person arrested after, 115. 


‘RESIDENCE, 


for election purposes, not affected by 3 absence on 
business, 227. 
RESIGNATIONS, 
how made, 211. 
duties of officers filling vacancies, 211. 
of guardian, in certain cases, 318. 
RESISTANCE, 
lawful, when may be made by pasty himself, 104. 
when by others, 104, 
of process, in counties in insurrection, 107. 
RESTITUTION, 
of premises in case of forcible entry, 387 
form of writs of, 890, 391. 
writs of, when issued, 390. 
of estray animals, 557. 
RETURNS, 
time of, of sheriff acting as tax collector, may be 
extended, 66. 
election, how canvassed, 68. 
of summons of grand jury, time may be extended, 
ete., 121. 
by registering officer to county recorder, 238. 
of proceedings on order of sale, by executors, 
etc., 284. 
of certiorari, 479. 
of summons, in justices’ courta, 490, 
of officers, 555. 


Canim Onere appointed to lay out town sites, 


REVENUE, 
proceedings to enforce collection: of, 505. 
REVENUE BILLS, 
provision in Constitution of United States respect- 
ing, 3. 
REVIEW, 
upon writ of certiorari, how far to extend, 479. 
REWARDS, 
for apprehension of criminals, 69. 
for obtaining water by means of artesian wells, 
596-9. 
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RIGHTS, 
bill of, 25-8. 
of people to bear arms, 25. 
civil, not to be abridged, 25, 26 
to betsecure in persons, ete., dot to be violated, 25. 
of trial by jury secured, 25. 


_ of persons indicted or charged with a crime, 101. 


of married women, 327-82. 

of persons in military service to locate mining 
claims; 511. 

of persons to locate placer mines, 511. 

of inhabitants to construct acequias, etc., 588. 

exclusive, to acequias, who to have, 538. 

possessory, to public lands, protection and con- 
veyance, etc., of, 578. 

of redemption, in cases of chattel mortgage, 615. 


| RIOTERS. 


to be arrested for refusing to disperse, 106, 107. - 
RIOTS, 
suppression of, 106, 107. 
RIVERS, CREEKS AND STREAMS, 
to,be public, and applicable to purposes of irriga- 
ion, mining, 538. 
ROAD DISTRICTS, 
division of counties into and eppoininent of over- . 
seers therefor, 580. 
ROAD FUND, 
what money to be applied to, 355. - 
ROAD OVERSEERS, 
appointment of, 580. 
* to enter into bond, 581. 
duties of, 581-6.  - 
liability of, for failure to remove obstructions, 
after due notice, 586. 
compensation of, 585. 
ROADS, 
in county, to be opened, etec., by board of super- 
visors, 66. 
__ construction of, across acequias, etc., 541. 
who to have charge of such, 541. 
punishment for neglect to construct such, 541-2. 
and highways, 580-98. 
(See Highways.) 
certain routes to be county , 586, 587. 
(See Toll Roads, Bridges and Ferries.) 
wells on desert, exemppt from taxes, 598. 
ROBBERY, 
what constitutes and how punished, 78. 
ROLL OF ELECTORS, 
by whom kept, 238. - 
what to show, 238. : 
return of copy of entries on, 238. 
names not to be entered on,on day of election, 242. 
penalty for willfully permitting fraudulent entries 
on, 242. 
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ROUTS, 
what are, and how punished, 91. 
RYE, 
‘standard weight of bushel, 606. 
S. 
SALARIES, 
of county*recorders, acting as clerks of boards of 
supervisors, 65. 
of officers and members of legislature, and how 
paid, 184. Í 


of Territorial prison commissioners in certain 
cases, 190, 
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SALARTES—CONTINUED, 
of sééretary {of prison commissioners, 190. 
of'superintendent and guards of prison, 190. 
of,Territorial treasurer. 193-4, 602. 
of visitor to insane asylum, 198. 
of district-attorneys, how paid, ete., 197, 199-200. 
of Territorial auditor, 202, 602. 
of probatesjudge, haw paid, ete., 306. 
of supreme court justices, 400. 
of officers, when to commence, 570. 
of district-attorney, for district in which capital 
may be, 602. 
SALE, l 
of county oe hovweconducted and by whom, 
66. 


of stolen property aot to divest owner of property 
rights, 79. i 

of property on execution, 442-6. 

of real property, in action for partition, 453-5. 

of stocks, what to transfer, 516. 

of land, by villages, 532. 

by pawnbrokers of unredeemed pledges, 608, 

of stock on execution, brand for, 613. 

under chattel mortgage, 615. 

of property unclaimed, in hand of common car- 
riers, 619. 

of compiled laws, 621. 

SALE OF PROPERTY BY EXECUTORS, ,AD- 
MINISTRATORS AND GUARDIANS, 

by executors and administrators, 278-89. 

when may be sold for payment of debts, 279. 

petition for license to sell, 280-1. 

order,to;show cause, 280. 

copy to be served or published, 281. 

when notice not necessary, 281. 

hearing on petition, 281. 

examination of petitioner and witnesses, 281. 

court may license sale of whole or part, 281-2. 

when court måy order sale, 282. 

order of sale, what to specify, 282. 

certified copy to be delivered to executor, 283. 

notice of sale, 283.: 

where, when and how to be made, 283, 284. 

credit on sale, 284. 
return of sale, and proceedings thereon, 285. 

when to be confirmed, 286, 287. 

proof of notice of sale, 286 

adjournment and ‘notice of, 286. 

when sale may be authorized for payment of 
legacies, 286. 

interest in land held under contract may be sold, 
287. 

sale to be made subject to payments to become due 
and indemnity given, 287. 

condition of bond of indemnity, 288 

assignment of contract and rights of purchasers, 


288. 
proceeds of sale, how applied, 288. 
fraudulent, how punished, etc., 288. 
SALE OF ESTATE OF PERSONS UNDER GUARDIANSHIP 
AND SECURING THE PROCEEDS FOR THEIR USE, 
when guardian may sell real estate for support 
of ward, ete., 310. 
-when may sell and invest proceeds at interest, 
310. l 
application of proceeds for support, 810. 
eo of proceeds for benefit of ward, 310, 
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SALE OF PROPERTY BY EXECUTORS, ADMINIS- 


TRATORS AND GUARDIANS—CONTINUED, 

petition by guardian for license, 311. 

order to show cause, 811. 

service, etc., of order, 311. 

- hearing on petition, 311. 

examination of guardian, 311. 

whenilicense to be granted, 312. 

bond to be given by guardian, 312. 

notice of sale, 312." 

license, how long in force, 312. 

limitation of suits by ward to recover land sold, 
312, 1 

guardian, when to account, 312. 

guardian of foreign ward, appointment, powers, 
duties of, etc., 314. 

when costs to be awarded to prevailing party, 
311-2. 


SCHOOL DISTRICTS, 


when new may be organized, 920-3, 
certain books, etc., to be property of, 225. 


SCHOOL MARSHALS, 


appointment of, 219-20, 221. 
to take enumeration of children in schools, 221. 


SEAL, 


construction of word in statutes, 32. 

of Territory, penalty for forging, 83. 

of Territory, size and design of, and appropriation 
for, 575. 

of courts of justice, 398. 

how affixed to documents in certain cases, 478 


SEARCH WARRANTS, 


provisions in constitution of United States con- 
cerning, 13. 

what are, 167. 

when may be issued, 167. 

by whom issued, and to whom directed, 167. 

form of, 167-8. 

who may serve, 168. 

execution and return of, 168. 

disposition of property taken under, 168. 

inventory of such property, 168. 

when must be served in day time, 168. 

excess of authority by officer executing, 169. 

procuring maliciously, 169. 

against person charged with a felony, 169. 


SECRETARY OF BOARD OF PRISON COMMIS- 


SIONERS, 
appointment and duties of, 188. 
salary of, 190. 


SECRETARY OF TERRITORY, 


original acts of legislature to be deposited with, 31. 
to furnish copy of acts of legislature to Territorial 
paper, 33. 3 

duty of, in distributing statutes, 33. 

to have charge of great seal, 178. 

office of, where to be kept, 185. 

to keep acts, ete., of legislature, 185. 

to furnish copies of papers, etc., in certain cases, 
185. 

to keep record of proceedings of board of audi- 
tors, 185. 

notice to sheriffs, of elections, 185. 

to file mining réports with Territorial treasurer, 
185. 

to file certain other reports, 185. 

to record deeds, etc., and certain acts, 185. 
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SECRETARY OF INTERIOR—Conrinvgn, 
to have certain laws published, 185. 
compensation of, 186. 
commissions of officers to be issued by, 186. 
certified copy of his records, etc., Pma Jacie 
. 7 evidence, 186. 
may appoint assistant, 186. 
to make appointment in writing, 186. 
other duties in making such appointment, 186. 
to be member of board of Territorial auditors, 200. 
` to give notice of resignation of certain officers, 
when, 200. ~ 
exempt from military duty, 206 is 
to be secretary of board of education, 216. » 
duties of, as such, 216-7. : 
ptnishment of, for neglect of duties at elections, 
235. 
to certify what misconducts at elections, to gov- 
ernor, 235. 
duties of, in appointments of commissioners of 
deeds, 371-2. 
*fees of, from such commissioners, 372. 
duties of, relating to appointment of notaries, 372. 
may act as notary, 373. 
duty of, in regard to obtaining Territorial seal, 575. 


SECURITY TO PAY COSTS, 
to be required in appeals to supreme court, 462. 
in case of non-residence of plaintiff, 486. 
in justices’ courts, 492, 504. 
SECURITY TO KEEP THE PEACE, 
proceedings on, 104, 105. 
SEDUCTION, 
what evidence necessary to convict for, 138, 
SEGREGATION, è 
of mining claims, 513. 
SEIZURE, 
of property of p persons doing business without 
paying license, 510. 
SELECTION, 
of jurors, 405. 
SENATE, 
OF UNITED STATES, 
how composed, 2. i 
how classified, 2. = 
president of, 2. 
has sole power to try impeachments, 2. 
powers of, 3. 
vacancies in, 2, 
may amend revenue bills, 3. 
consents to treaties and appointments, 7. 
may choosen vice president, 13. 
SENATORS, 
in congress, qualifications of, 2, 
term of office, 2. 
how chosen, 2.. 
ineligible to certain offices, 3. 
may not be elector, 6. 
’ privileges of, 6. f 
“who disqualified from being, 14. 
SENTENCE, 
of criminals not to be commuted by legislature, 27. 
of imprisonment in Territorial prison, effect of, 97. 
SERVICE, 
of papers on sheriff, how made, 46. 
of notice of appeal, 150. 
of search warrants, 168. 
of writs of habeas corpus, 374, 375. 
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SERVICE—ConrTINvED, 


of summons in civil actions, 412-4, 

proof of, in such case, 414. 

of order for arrest of e in civil actions, 
419. 

of summons in action for partition of real pro- 
perty, 451. 

of writ of mandamus, 481. 

of notice of motion, 487. 

when:parties are non-residents and have no 0 at- 
torneys, 488. 

of summons in justices’ courts, 490-1. 

of process on persons unable to read, etec., 508. 

of summons in justices’ court by publication, 506. 


* 


- military, rights of persons in to locate mining 


claims, 511. 
of process on villages, 530. ; 
of process by United States marshal, 571. 


SET-OFFS, 


permanent improvemnts to real property to be, 
in certain cases, 449, 


SETTLEMEET, 


of accounts of officers resigning, 200. 
of accounts of executors, etc., 205. 


SETTLEMENT OF ESTATES OF DECEASED PER- 


SONS, 
LETTERS TESTAMENTARY AND OTHER PROCEEDINGS 
ON THE PROBATE OF A WILL, 254, 269, 
where wills proved and letters granted, 254. 
executor to produce will, etc., 254-5. 
application for probate of will, 255. 
contesting will, 256-7, 258. 
probate of will, allowed and ee in other 
States, 257. 
marriage of executrix, effect of, 260. 
administration during -minority of executors, 
260. ` 
‘removal of executor, 267. 
when remaining executors to administer trust, 
268. 
when all not appointed, those appointed may 
execute trust, 260. 
administrator with will annexed to have same 
powers as executor, 261. 
executor of executor not to administer, 260. F 
ADMINISTRATION OF ESTATES OF INTESTATES, 161-9. 
who entitled to letters of administration, 261-2. 
married woman not to be appointed administra- 
trix, 262. 
to give bond, 264 
marriage of administratrix, effect of, 262. 
removal of administrator, 265. 
administration to be revoked on proving will, 268. 
- when remaining administrators to execute trust, 
268. - 
powers of executor in such case, 268. 
administrators to give separate bonds, 265. 
acts of executors and administrators before re- 
vocation valid, 269. 
INVENTORY AND COLLECTION oF ErrxrcTs oF De- 
CEASED PERSONS, 
estate to be appraised, 269. 
making and return of inventory, 269. 
appointment and oath of appraisers, 269, 270. 
how appraisal made and certified, 270. 
executor or administrator to have charge of real 
and personal estate, 271. 
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SETTLEMENT OF ESTATES OF DECEASED PER- 
SONS—CONTINUED, 
personal estate first chargeable with payment 
of debts, 271. | 
if personal not sufficient real estate to be sold, 
271, 287. ! 
proceedings in case of suspected embezzlement, 
271. 
when person cited may be committed, 271-2. 
compelling account by person having estate in 
trust for executor, 272. 
PAYMENT OF CLAMS AGAINST ESTATE. 
notice of executors to present claims, 274. 
claims how barred, 274. 
how to be supported, 274-5, 
how allowed or rejected, 275. 
what neglect equivalent to rejection, 275. 
when suit to be brought on claims, 276. 
effect of judgment on claim, against executor, 
276-7. l 
judgment against testator in life, how paid, 277. 
referring of doubted claims to third person, 277. 
lability of executor for costs, in case of judg- 
ment against him, 277. 
personal claim of executor, how presented, 271-8. 
when exécutor to make statement of claims, °78. 
SALES OF PROPERTY BY EXECUTORS AND ADMINI- 
STRATORS, 
payment of debts, 279-87. 
of contracts for purchase of lands, 287. 
powers and duties of executor and administra- 
tor, and management of the estate, 289-91. 
SPECIFIC PERFORMANCE BY EXECUTORS AND AD- 
MINISTRATORS, , 
of contracts of deceased persons for the convey- 
ance of real estate, 291, 292. 
when court may decree conveyance by execu- 
tor, 291. i 2 
notice of petition and hearing, 291. 
examination of petitioner and witnesses, 291. 
when decree for conveyance to be made, 291. 
when petition to be dismissed, 29:. 
effect of conveyance, 291-2. 
certified copy of decree may be recorded; effect 
of record, 292! 
decree may be enforced by process, 292. 
proceedings in case of death of person entitled 
to conveyance, 292. 
RENDERING ACCOUNTS BY EXECUTORS AND ADMIN- 
ISTRATORS, 292, 302. 
executor, etc., what to be chargeable with, 292. 
not to profit by increase nor lose by destruction, 
ete., without his fault, 292. 
when not accountable for debts due deceased, 
292. | 
when accounts to be rendered, 293, 294. 
penalty for neglect to render account, 294. 
compensation to executor, etc., 293. 
notice of settlement of accounts, 294. 


PARTITION AND DISTRIBUTION oF Estates, 296, 303. 
extension of time for payment of legacies, 297. 
no person entitled to share of estate until debts, 

etc., be paid, unless bond be given, 297. 
decree, what to specify, 298. 
when partition may be made, 299. 
shares, how set out, 299. 
partition when shares conveyed, 299. 
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STTTLEMENT OF ESTATES OF DECEASED PER- 


SONS—ContTINvED, - 

when estate cannot be divided, court may assign 
whole to one of the parties, 299, 300. 

when tract may be set off to one of the parties, 
300. . 

when estate lies in common, to be first severed, 
300. 

when partition may be dispensed with, 301. - 

guardians for minors, etc., and agents for~ non- 
residents, 301. 

report of commissioners, and proceedings there- 
on, 301. 


« questions relating to advancements, how deter- 


mined, 301. 
when partition conclusive, 301. 
agent to take charge of estate of non-resident, 
801. 
agent to give bond. 301. 
appointment of guardians, their powers and 
duties as to the sale of real estate, etc., 307-15. 


SHEEP, . * 


herding of, on certain lands not lawful, 561. 
where actual settlers may herd, 561. 
liability of owner of dogs injuring, 562. , 
dogs injuring, etc., may be killed, 562. 


SHERIFFS, 


when to be reimbursed by county on escape of 
prisoner, 38. 

how elected, 44. 

shall give bonds, 44. 

may appoint deputies, 44. 

undersheriff, appointment of, 44. 

when undersheriff to act as sheriff, 44. 

appointment, ete., of undersheriff and deputies to 
be in writing, 44. 

default of deputy, etc., after death, etc., to be a 
breach of sheriff's bond. 44, 

appointment of undersheriffs and deputies, where 
to be filed, 44. 

undersheriffs and deputies to take constitutional 
oath of office, 44. 

may depute persons to do particular acts, 44. 

to have custody of jails, 45. 

responsible for official acts of deputies, 45. 

to execute process, 45. 

when may execute process after expiration of 
term of office, 45. 

action for malfeasance, etc., survives, 45. 1 

not to act as attorney, ete., or draw papers, 45. 

penalty for acting as attorney, etc., 45. 

may require aid in service of process, 45. 

when services of, chargeable to Territory, 45. 

office of, where to be kept, notice of, ete., 4€. 

what deemed personal service on, 46. - 

service where no notice of location is filed, 46. 

to be assessor and collector of taxes, 46. 

to execute orders and serve papers for county 
commissioners, 46. 

proceedings on election of new sheriff, 46. 

evidence of new sheriff having qualified, 46. 

when powers of old sheriff to cease, 46. 

duties of, on leaving office, 46-7. 

receipt for property, by new sheriff, 46-7. 

compelling delivery of jail, etc., 4¥. 

duties of undersheriff in certain cases, 47. 

may employ convicts, 47. 
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SHERIFFS—CONTINUED, 


« 


must prevent escape of convicts employed by 
them, 47. . 

must account for moneys received for labor of 
convicts, 47. 

fees of, as assessor, 48. 

when to pay money to county treasurer, 59. 

only to use certain books, etc , 59. 

time-of return of, as tax collectors may be extend- 
ed, 66. ~ 

punishment for willful inhumanity to prisoners.86. 

punishment of, for unnecessary force i in service of 
process, 86-7. 

punishment for obstruction of, in service of pro- 
cess, 86-7. 

punishment of, for suffering escape of prisoner, 
87-8. 

punishment of, for refusing to arrest, 88. e. 

to remove and abate nuisances, 92. 

punishment of, for malfeasance, neglect, ete., 100. 

duties of, in suppressing riots. 106. i 

to execute order for summons of grand jury, 12. 

to provide room, etc., for jury, 141. 

when may suspend execution of judgment of 
death, 149. 

fees of, in criminal actions, 172, 

duties of, as to persons sentenced to imprisonment 
in Territorial prison, 173-4, 


SOLDIERS, 


provisions in constitution of United States con- 


cerning, 11, 
provisions in bili of rights concerning, 25. 


SPEECH, 


liberty of, not to be abridged, 26. 


STATE, 


construction of word in statutes, 32. 

powers prohibited to, 5. 

powers to be exercised under sanction of con- 
gress, 6. 

to give credit to each other’ s acts and judicial 
proceedings, 8. , 

how admitted to Union, 9. e 

republican form of government guaranteed to, 9, 


STATEMENT, 


of defendant in criminal actions, 116. 

to be reduced to writing, ete., 116. 

monthiy, of Territorial treasurer, 193. 

annual, to county treasurtrs, 193. 

of person contesting election, what to contain, 
222. 

of mine owners in certain cases, 352, 353. 

of facts, on appeal in civil actions, 461, 

on confession of judgment, 466. 

annual of Territorial auditor-and treasurer, 602. 

of foreign i insurance companies, 523. 

annual, of village council, 529. 


compensation of, for serving processes in actions STATISTICS, ` > 


relating to insane persons, 195, 

duties of, in drafting for military service, 206-7, 
208. 

vacancy, how filled, 211-2. 

to give notice of elections, how, 226. 

fees of, in cases contesting elections, 233. 

oath and bond of, where to be filed, 243, 244, __ 

to be assessor and collector of taxes, 335. 

effect of deed executed by, 385. 

when may open district court, 399. 

duties of, relative to arrest, bail, etc., of defendant 
in civil actions, 420, 421. : 

when liable as bail for defendant, 422. 

duties of, relating to attachments, 426-30. 

duties of, in executing judgments, 441-4. 

service of attachment of vessels, etc., by, 458-9. 

sale of vessels, etc., by, on execution, 459. 

execution of attachment for contempts, 482. 

notice of, to sureties in certain actions against, 
504-5. 7 

duties in regard to license moneys, 508-10. 

fees of, 548, 562, 553. 

may take warrants of Territorial auditor in pay- 
ment of taxes, etc., 594. , 

punishment of, for treating such warrants at 
other than the face value, 595. ‘ 

to pay the treasurer monthly all moneys collected 
by him, 605. ‘ 


SHOP, 


malicious burning or setting fire to, 77-8. 
entering with intent, etc., in night time, 78, 


SIGNATURE, 


written, when required of any person, 171. 
word, what to include, 505. 


SINKING FUND, 


for redemption of prison bonds, 351. 


SLAVERY, 


prohibited, 13, 16, 26, 


= 


who to obtain, and when, 618. 7 
to be recorded. by auditor. 618. ` 


STATUTE OF LIMITATIONS, 


claims barred by, not to be paid, as against 
estates of deceased persons, 276. 


STATUTES, 


CONSTRUCTION, PUBLICATION AND DISTRIBUTION OF, 
31-4. 
‘to be deposited with secretary of Territory, 31. 


- when to take eflect, 31, 34. 


rules for construction of, 31-3. 
repealed not revived by repeal of repealing act, 
32. . 
to be published in Territorial paper, 33. 
how to be distributed by secretary of Territory, 
33. ` 
officer receiving to deliver to his successor, 33. 
expenses of publishing and distributing how 
paid, 33-4. 
pleading private, 417. 
printed copies of, in volumes, when presumptive 
evidence of law, 478. 


STEAMERS, VESSELS AND BOATS, 


actions against, 457-60. 

for what liable, 457-8. 

actions, how brought, 458. 

name to be set forth in complaint, 458. 
may be attached by plaintiff, 458. 
appearance of master, etec., 459. . 
discharge of attachment, 459. 
proceeds of sale, how applied, 459. 
seaman’s claims for wages, etc., 459-60 
notice of sale, 460. 

appeal may be taken, 460. 


STOCK, 


Or CORPORATIONS, 
corporators may receive subscriptions to, 515. 
in private, to be deemed personal property, 516. 
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STOCK—CONTINUED, $ 
sales of, what to transfer, 516. 
how may be increased. or diminished, 517, 
not to exceed how much, 5175 
STOCK-BOOK, 
for what, purpose kept, 516. 
to be open for inspection, 516. 
STOCKHOLDERS IN CORPORATIONS, 
eligibility of, as director, 515. 
notice of meetings of, 516. 
of corporations heretofore formed, may incorpo- 
rate themselves, 517. 
how may change ae of business of corporation, 
518. 
STREET COMMISSIONER, 
of villages, duties’ of, 531. 
STREETS, ! 
in certain towns to Be considered public high- 
ways, 587. 
superintendent of, 587. 
owners of property to level, in front of such pro- 
perty, 588. | 
STRUCTURES, 
for creation of hydraulic power, malicious injury 
to, etc., 96. 
SUBORNATION OF PERJURY, 
punishment for, 84. 
when amounts to murder, 84. 
what sufficient ta set forth in indictment for, 126. 
SUBPCENAS, | 
to order attendance of witnesses, 157. 
who may issue, 157. 
form of, in criminal cases, 157. 
by whom and how served, 157. 
disobedience of, in criminal actions, 158. 
may be issued by board of Territorial editors, 200. 
in contesting elections, 232. 
to subscribing witnesses of wills, 256. 
what may require, 470. 
for what may be issued, 470. 
service of, in civil actions, 470, 471. 
disobedience to, 471. 
may be issued by justice when, 503. 
SUITS, 
by and against counties, 37. 
by and against county, board of supervisors to 
control, 66. 
against certain officers for neglect, etc., by whom 
brought, 100. | 
for divorce, 318-26. 
competency of witnessesin, by or against.villages, 
530. 
against persons failing to level street in front of 
their property, 588. ` 
for medical services, what may be plead in, 617. 
SUMMONS, : 
of grand jury, order for, 120, 121. 
of defendant‘in case of detainer of lands, 388. 
of defendant to answer complaint, in civil actions, 
412. 
service of, in such cases, 412-4. 
in action for partition of real property, 450 
. in proceedings against joint debtors, 465. 
from justices’ courts, when party not bound to 
answer, 489. 
in justices’ courts, and service thereof, 490-1. 
indorsement of order to arrest on such writs, 491. 


i 
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SUMMONS— CONTINUED, 

service of, on persons unable to read, etc., 505. 

service of, by publication, 508. l 
SUPERINTENDENT, ` 

of streets and highways in towns, his appoint- 

` ment, duties and compensation, 587-8. 
SUPERINTENDENT OF TERRITORIAL PRISON, 

appointment of, 188-9. 

duties of, 188-9, 191. 

salary of, 190. 

to execute bonds on entering office, 190. 

books, ete., of, by whom furnished, 191. 
SUPREME COURT, 

of United States judges of, 7. 

jurisdiction of, 8. 

of territory, judges of, 15. 

appeals to, how, when, and from where taken, 149. 

judges of, exempt from military duty, 206 

admission of attorneys by, 368. 

removal and suspension of attorneys, ete., by, 


369, 370. 
may ‘grant writs of habeas corpus, when, 374. 


terms of, when to be held, 898. 
of what to consist, 395. 
jurisdiction of, 395-6. 
when cases to be reheard in, 896. 
to haye seal, 398. 
salary of justices of, 400. 
may appoint commissioner, 398. 
clerk of, his duties, liabilities, etc., 401. 402, 
appeals to, from district courts, 462-4. 
power of, to make rules, 504. 
SURETIES, 
of officers, prosecution of, 100. 
of witnesses, when required, 118. 
of defendant for appearance, 118. . 
of executors’ and administrators’ bonds, 264-5. 
of guardians, actions against, how limited, 313. 
for costs, by plaintiff, in civil actions, 419. 
qualification of, in case of certain actions for re- 
covery of personal property, 424. 
plaintiff to give, on granting injunction, 425, 
in certain cases, in justices’ courts, their qualifi- 
cations, etc., 493-5. 
notice to, by sheriff in certain cases, effect of, 
504-5. 
SURGEONS, 
may be summoned to make post mortem examin- 
ation on inquests, 49. 
when not to be witnesses, 470. 
SURRENDER, s 
of defendant, by bail; 154-5 
of himself, by defendant, 155. 
SUSPENSION, 
of officers of militia, in certain cases, 278. 
of executors and administrators, 302. 


SWORN, 


construction of word in statutes, 82. 
T 


TAXES, 


to be levied by board of supervisors, 65. 

to be collected by whom, 59. ž 
assessing or collecting without authority, 101. 
school, county and Territorial, 216, 221-2. 
public school property exempt from, 223. 
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TAXES—Conrinuzp, TERRITORIAL AUDITOR, 
‘AL, by whom appointed, 202. 
amount of; 833. ; term of office, 202. 
how levied and assessed, 333. duties of, and annual report of, 202. 
to be lien on property assessed, 333. salary of, how paid, 202, i z 
what property exempt from taxation, 883-4. additional compensation, 202. $ 


term “real estate,” what to include, 334.7 
sheriff to be assessor and collector of, 335, 
assessor to give bond, 335. 
assessor may appoint deputies, 335. 
suit on assessor’s bond for neglect, ete., 335. 
penalty for making false return to the assessor, 
of property, by owner, 336. 
penalty for giving false name to assessor, 336. 
on personal property in certain cases, 336-8. 
liability of assessors, 338. 
assessment roll, what to contain, form of, 338, 
339. 
equalization of, board of equalization, etc., 340. 
duplicate assessment, 341. E 
tax roll, what to contain and form of, 341, 342. 
bond of sheriff as collecter, 342. 
collector may appoint deputies, 342. 
penalty for neglect of duty, 343 
return of, duty of treasurer thereon, 343. 
collector to give receipt, 343. PE 
action on delinquent tax roll, etc., 344. 
form of complaint in such Case, 345. 
suits against delinquent tax-payers, 346. 
executions issued on judgment in such case, 346. 
sale of property for, 346-7. i 
delinquent, how collected, ete., 347. 
_ duties of district attorney regarding, 345-8. 
poll, who it to pay and how, 349. 
receipts for poll, 349, 350. 
seizure of property for poll, 350. 
to provide sinking fund for redemption of Ter- 
ritorial prison bonds, 331. 
of net proceeds of mines, 351-4. 
of proceeds of mines, how applied, 354. 
licenses, 507-11. 
exemption of foreign corporations from certain, 
519. 
in villages, 527. 
assessment and collection of such, 530, 581. 
on telegraph lines, 536. 
powers of supervisors to levy for road purposes, 
584. 
_ exemption of wells on desert roads from, 598, 
levy of, to pay expenses of entering and laying 
out town sites, 611. - 
TAX ROLLS, j 
who to prepare, 341. 
form of, 342, 
when to be completed and returned, 342. 
TEACHERS, 
in public schools, duties of, ete., 219. ~ 
in public schools, examination of, 228. 
TELEGRAPH, 
(See Electric Telegraph.) 
“TENDER, 
of property, etc., on bonds and due bills, and 
effect thereof, 576, 577. 
TERM OF COURTS, 
of district courts, 392, 393, 394. 
‘of supreme court, 393. 


~. 


in whose favor to issue warrants, 594, 

and for what amount, 594. 

form of warrant of, 594. 

such warrants may be received in payment of 
taxes, etc., 594, 

sheriff, etc., to deal with warrants at face value, 
under penalty, 595 

report of revenue by, 595. 

warrants issued by, how to be paid, 602. 

term of office, when to expire, 616. ~ 

duties of, in obtaining Territorial statistics, 618. 


TERRITORIAL BOARD OF EDUCATION, 


of whom to consist, 216. 
sessions of, 216-7. < 
secretary to keep record of proceedings, 216-7. 


TERRITORIAL LIBRARIAN, 


duties of, 215-6. 
secretary of Territory to ‘be, 215. 
may appoint assistant for historical department, 
` 216. 
to publish history. of Territory when, 216. 
TERRITORIAL LIBRARY, 
where to be located, 214. 
who to have access to, 214-5. 
who to be librarian, 214-5. 
what books, etc., to be deposited in, 215. 
what money to be applied for law books, 215. 
duties of librarian, 215. 
annual catalogue, 215. 
HISTORICAL DEPARTMENT OF, 
object of, 215. 
_ duties of librarian in regard to, 215-6. 
history of Territory, publication of, 216. 
~ assistant librarian, 216. 
transfer of, to university, 216. 


TERRITORIAL PAPER, 


to publish statutes, 33. 


not to publish code unless so ordered by merle. 


ture, 34. 

laws, etc., published in, by order of legislature to 
need no further proof, 571. 

secretary to publish certain chapters of laws in, 
571. 

copy of such, to be furnished to certain officers, 
571-2, ž 

TERRITORIAL PRISON, 

until one is provided what to be deemed, 97, 173. 

who to have charge of persons sentenced to be 
imprisoned in, 173. 


of board of Territorial penitentiary 


, T74. 

confinement of persons in, 173-5. 

loan to be negotiated for erection of, 187. 
treasurer to issue bonds on said loan, 187-8, 
board of prison commissioners, 188-90. 
superintendent and guards of, 188-9. 

*when to be opened, 189. 

where to be located, 188, 190. 

sinking fund for redemption of bonds of, sr 


TERRITORIAL SEAL,’ 
(See Seals.) 
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TERRITORIAL TREASURER, 
county treasurer to pay over moneys to, 57. 
county treasurer to make statements to, 57. 
‘how to pay salaries of legislators, etc., 184. 
how to issue prison loan bonds, 187-8. 
to pay interest on prison bonds, 188. 
when may convert prison bonds into money, 189. 
office and residence of, where to be, 191. 
to be commissioned by governor, 192. 
seal of, description thereof, etc., 192. 
duties of, 192-3. | 
exhibit of moneys received by, to governor, 192. 
books, etc., to be open for inspection, 192. 
neglect of duty by, 192-3. 
vacancies, for certain reasons, how filled, 193. 
may employ clerk, 192. 
may appoint deputy treasurer, 193. . 
responsible for acts of clerks and deputies, 198. 
oath of deputy, 193. 
monthly statement of, 193. 
annual account current to county treasurers, 198. 
may administer oaths in certain matters, 193. 
salary of, 193-4. 
to receive no additional compensation, 193-4. 
examination of accounts of, 200-1. 


removal from office for deficiency in accounts, 


200-1. | 
exempt from military duty, 206 
vacancy in office, how filled, 211. 
resignation of, how made, 211. 
to be member of board of education, 216. 
duties of, in regard to school moneys, 218. 


appointment, term, duties and compensation of, 


554-5. 

to issue bonds on wagon loan, 591. 

payment of auditor’s warrants by, 594. 

term of office when to expire, 616. 
TERRITORY, | 

congress to have power over, 9. 

precious metals belong to, 27. 

may contract debts, 27. 

not to be interested in corporations, etc., 27. 


seal of, size and design, appropriation for, etc., 


575. 
to have lien on telegraph lines for taxes, 536. 
TESTATOR, 


1 


land acquired by. after making will, when to 


pass, 250. 
execution of wills by, 250. 
real and personal property liable for debts of, 252. 
| (See Wills.) 
TESTIFY, : 
persons charged with crime may or may nót, 101. 
refusal to, not to be construed against party, 101. 
TESTIMONY, 
` of witnesses before coroner’s jury, 49. 
of witnesses on ‘examination of defend 17. 


rules governing admission or exclusion n trial 


of challenge, 135-6. 


when may be taken by commission and proceed- 


ings thereon, 158-60. 
in relation to search warrants, 168, 
of witnesses in probate of wills, 257, 259. 


of parties to action, how taken and rebutted, 472-3. 
when may be taken by deposition, in this Terri- 


tory, and how, 474-5. 


when and how taken by deposition out of Terri- 


tory, 475. 


TESTIMON Y—Continvep, 
proceedings to perpetuate, 475, 46, 

THREATS, è 
certain written, how punished, 90. 

TITLE, 

- of affidavits and depositions in an action, not 

essential, 162. 
to real property by descent, 244-8. 
lineal descendants in equal- degrees to share 
equally, 244. 
when widow to inherit, 244. p 
when father to inherit, 244. 
mother, brothers and sisters, when and how: to 
take, 244-5. . 
when other relatives to inherit, and how. 245. 
illegitimate children to inherit from mother, 245. 
estate of illegitimate child, to whom to descend, 
245. 
when child to be considered legitimate, 245. 
computation of degrees of kindred, 245. 
half-blood, how to inherit, 245. 
effect of advancement to heir, 246. 
how advancements estimated, 246. 
when gifts, etc., to be deemed advancements, 246. 
value of advancements, how ascertained, 246. 
in case of death of heir advanced, 246. - 
widow and tenant by curtesy not affected by, 246. 
inheritance, etc., by right of representation, 246. 
posthumous children, 246. 
person claiming, to real estate, may convey not- 
withstanding adverse possession, 384. 

TOLL RATES, ‘ 
what to be collected, 589. 
reduction of, 590-1. 

TOLL ROADS, BRIDGES AND FERRIES, - 
certificate of persons desiring to construct, 588. 
construction of, 588. 
right of county to purchase, 589. 
appraisers for that purpose, 589, 
penalty for collecting higher tolls than those 

advertised on bulletin beard, 589. 
right to enter, on private lands, by owner, 589. 
forfeiture of franchise by neglect to keep in re- 
pair, 590. 
penalty for attempt to avoid payment of toll, 590. 
accurate account to be made by owners, 590. 
ownership of, in whom to vest on expiration of 
franchise, 590. i 
reduction of toll rates, 590-1. 
not to interfere with other roads, ete., 591. 


TON, 
standard weight of, 606. 


TOWNS. 
streets in certain, to be public highways, 587. 
superintendent of streets and highways in, 587. 
his compensation and duties, 587-8. b 
appointment of commissioners to survey, 610. 
proceedings in entering sites of, 610-2. 
TOWNSHIPS, 
by whom created, changed, ete., 68. 
TOWN SITES, . 
when to be entered, 610. 
proceedings thereon, 610. r 
appointment of commissioners to survey, 610. 
notice of such plat, 611. 
further proceedings in layizig out, 611-2, 
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~. TREASON, 
constitutional provisions relating to, 8. 
may be committed by whom, a. E 
what to constitute, 71-2, n 
how punished, 71-2. 
what to constitute misprision of, how punished, 
etc., 72. 
what evidence necessary to convict of, 71-2. 
when committed out of the Territory, 71-2. 
petit, prosecuted and punished as murder, 75 
what necessary for conviction, on trial for, 137. 
on trial for, what evidence as to overt acts not 
admissible, 137. 
TREASURY, 
-how money to be paid out of, 27. 


malicious injury to, 95-6. 
growing on banks of acequia, to whom to belong; 
541. 
TRESPASS, 
actions by and against executors, etc., for, 289. 
on real property, limitation of action for, 358. 
actions for willful, in certain cases, 448-9. 


by jury, right of secured, 12, 25. : * 

right of person charged with crime, 12. 

for homicide, burden of proof to rest on. whom, 
74. 

for counterfeiting, incorporation of bank how 
may be proved, 83. . 

defendant in criminal action, entitled to speedy 

_ and public, 108. ; 

of issues of fact, 132. 

when defendant in criminal actions must be pre- 
sent at, 132. 

defendant in criminal action to have one day to 
prepare for, 133. 

¢ postponement of, 133. 

of challenges to jury and jurors, 134, 185. 

of challenge to juror, court to determine law and 
fact, 136. 

proceedings in, after swearing of jury, 136, 137, 
188, 139, 140. 

court to decide questions of law arising in course 
of, 140. 

of criminal cases in justices’ courts, ete., 165-6. 

of contested elections, 282-8. 

by jury in probate court, when to be demanded, 

of civil actions, place of, 411-2, i 


A pepe 


motions to postpone, on ground of absence of | 


witnesses, 432-3.. 
of issues of law and of fact, 432. 
formation of jury for, 433. 
of ;apaltenges for cause, to jurors in civil actions, 


conduct of, after impanneling the jury, 434-5. 
.by jury, how waived, 436. 
GENERAL PROVISIONS RELATING TO, IN CIVIL Ac- 
TIONS, 
exceptions, 437, 438. 
new trials, 438, 439. 
ae of giving and entering PRESNE 439, 


postponement of, in case judge or juror be called 
S as witnesses, 470. 
not to be postponed by reason of DON TEPIEN of 


deposition, when, 475. š 
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TRIAL—CONTINvED, 3 
in justices’ courts, 496-8, 
transfer of, 497. 
adjournment of, 497-8. 
dismissal of, 498. į 
by jury, 498 
TROOPS, 
may be called out to sup riots, etc., 107. 
resistance in such case, how punished, 107. 
TRUSTEES, 
appointment and duties of, of religious, social and 
benevolent societies, 520-2. 
TRUTH, 
in suits for libel, may be given in evidence, 91. 


may be, in county, opened by whom. 66. 


ig U. * ` 
UNDER SHERIFF, 
appointment of, 44, 
when may execute office of sheriff, 44. 
duties of, in certain cases, on election of a new. 
sheriff, 47. 
duties of, in drafting for military duty, 208. 
UNLAWFUL ASSEMBLIES, ` 
what are, and how punished, 90. 
troops may be ordered to suppress, etc., 107. 
UNITED STATES, 
construction of word in statutes, 32. 
UNITED STATES MARSHAL, 
when may serve process, 571. 
UNIVERSITY, 
to be established, 213. . 
government of, vested in regents, 218. 
objects of, 2138. ~ 
fund for, 213. 
REGENTS, 
to be a body corporate, 213. 
of whom to consist, 213. 
compensation of, 2138. 
may sue and be sued, 218. 
quorum of, 213. 
to locate university, when, 214. 
to erect buildings, etc., 214. 
treasurer of board, 2/4. ~ 
to make by-laws and regulations for university, 
214. : 
. to employ professors, 214. 
departments of, 213-4, £ 
to bë open to whom free of charge, 218-4. 
_interest of fund, how appropriated, 218. - ` 
UNIVERSITY AND SCHOOL FUNDS, 
what moneys appropriated for university fund, 
213. © 
what moneys applied to, 358. 
monexg accruing from escheated estates to be ap- 
A common school fund, 59%. 


V. 
VACANCIES, 
in office of county treasurer, how filled, 55. 
in township and county offices, in certain cases, 
how filled, 66, 69. 
in board of supervisors, how filled, 100, 212. 
when governor may fill, 177. 
in office of district attorney, how filled, 199. 
how filled in case of resignation, 211. 
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VACAN CIES—CONTINUED. 
in offices how made, other than by resignation, 
271. 
power of governor to an certain, by appointment, 
211 
power of county commissioners ‘to fill certain, by 
appointment, 211-2. ' 
special elections, when ‘to be held to fill, 226. 
in office of delegate to congress, how filled, 238. 
in office of overseer of acequias, how filled, 540. 
VAGRANTS, VAGABONDS AND SUSPICIOUS 
PERSONS, j 
who are, and how punished, 98. 
dutiés of justice of peace, in regard to, 98. 
employment of, by keeper of jail, 98. 
board of supervisors may remit punishment of on 
showing’ cause, 98. 
appeals on conviction, how made, 98. 
VENUE, | 


when may be changed, by criminal actions prose- 


cuted by indictment, 181, 182. 
- application for change of, when and where must 
be made, 132. | 
order for change of, and proceedings thereon, 182. 
when may be changed in civil actions, 411-2. 
change of, in justices’ ee 497. 
VERDICT, 
when defendant must appear before, 142. 
general, imports what, 142, 
SPECIAL, 
when may be rendered, 142, 
what is to be presented by, 142. 
must be reduced to writing, etc., 142. 
need not be in any particular form, 142. 
court how to give judgment on, 142. 
court when to ordera new trial on, 142. 
on indictment against several, jury may render 
verdict how, 143. 
when may be ordered; to be reconsidered, 143. 
when jury persist in finding informal, defendant 
to be acquitted, 143, 
* polling of jury before recording of, 148. 
judgment of acquittal on general, discharges de- 
fendant, 143. 
general, against defendant and proceedings there- 
on, 143-4. 
of jury in justices’, eter: trials, 165-6. 
of jury in civil actions, 485-6, 
VERIFICATION, 
of pleadings in civil cases, 416. 
VESSELS, 
(See Steamers, Vessels and Boats.) 


— VETO, 


President of United States has ee to, 8. 
VICE PRESIDENT 
Or THE UNITED STATES 
to be president of the Senate, 2. # 
- VILLAGES, | 
` INCORPORATION OF, — 
territory with certain population may be incor- 
porated, 524, 
application therefor, 524-5. 
how application made and when to be pre- 
sented, 525. |! 
proceedings thereon before supervisors, 525. 
board may declare territory incorporated and 
order election, 525. ‘ 
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VILLAGES—Continvep. — 
how notice of election given, 525. 
polls, when to be opened and closed, 525. 
inspectors and officers of elections and how 
election to be conducted, 525. _ 
‘ who to be qualified electors, 526. 
canvass of votes and certificate thereof, 526. 
who eligible to office, 526. 
municipal authorities of, 526. 
classification of councilmen, 526 
terms of officers elected, 526. 
special elections to fill vacancy, 526. 
taxes in, 527. 
power of council, 527-9, 534. 
who to hear offenses committed in, 529. 
chief executive officer, 529. 
witnesses in actions by or against, 530. 
process on, how served, 530, 
assessments of tax to be lien, 530. 
collection of taxes, ete., 530-1. 
marshal of, to be constable, 531. 
power of council to plat certain, 531-2. 
pre-emption of land by, 532. 
disincorporation of, 582, 533. 
appointment of recorder, 533. 
hogs not to run at large in, 535. 
VISITATION, 
of schools, by governor, 217-8. 
of schools, by county superintendent, 219. 
VOLUNTEER COMPANIES, 
organization and management of, 204-5. 
organization of certain, 208-9. 
VOTING, 
at elections, mode of, 228, 240. 
(See Registration of Electors.) 
for compensation. etc , 241. 


W. 


WAGON ROAD COMMISSIONERS, 
of whom to consist, 592. 5 
quorum of, 592. 
how to dispose of bonds, 592. 
duties and powers of, 593. 
to give bond, 593. 
compensation, 593. 


WAIVER, 
by defendant, of right to make statement, how 
noted, ete., 116. ~ 


WARRANT OF ARREST, 
when and by whom to be issved, 111. 
definition and form of, 111-2, 
must state what, 112. 
to whom directed, and by whom executed, 112. 
may be directed generally, 112. 
duty of officer executing, when offense charged is 
` a misdemeanor, 112-3. 
when the offense is a felony, 112. 
commitment for examination to be indorsed on, 
115. 
in justices’, mayors’ and recorders’ courts, 164. 
in case of forcible entry, 386 
WARRANTS, 
what may be served by constable, 64, 
for apprehension of vagrants, etc., 98. 
for execution of capital offense, 148. 
of governor, in case of conditional pardon, 178. 
for payment of legislators, etc., 184. 
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IWARRANTS—CONTINUED, N WILLS—CONTINUED, 
for expenses of transportation of arms, 210. ‘testator’s estate liable for payment of debts, WR. 
of attachment in case of contempts, 482, 483. estate designated by will for payment of debts to 

‘of Territorial auditor, form, value of, interest on, be appropriated for that p , 252. 
_ ete., 5946-5, allowance for maintenance of Widow, 22. 

issued by auditor, how paid, 602. s estates given by, liable for payment of debte, 258. 
outstanding Territorial, payment of, 603. estates so liable may be retained by executor 

“WASTE, » when, 253. - > 
~ actions against executors for, 289. liability of devisees to contribute, 258. 


court may restrain commission of, during „time | wills and copies of, how made evidence, 253, 
allowed for redemption of property sold on attested copy of, devising lands, etc., to be re- 


execution, 446. corded in registry of deeds, 254. 
on real property, actions for, in Garfan cases, testator may inhibit alienation of estate during 
448-9. ; 3 . lives of children to whom it is bequeathed for 
WATERS, life, 254. 
navigable and irrigable, public property, 27. probate of, 254-60. i 
WEAPONS, . contesting of, 256, 257, 256. p 
possession of, with intent to assault, 93. appointment of executors under, 260. 
impropcr use of deadly, 97-8. . .. a effect of proving, after granting administration 
“WEIGHTS AND MEASURES, letters, 268. wa 
selling of goods by false, how punished, 94. WITNESS, 
use of, at mills, 94. - unreasonable detention of, prohibited, 26. 
public standard, 606. competency of, when county interested, 37. 
3 — on inquests, may be compelled to attend, 49. 
construction of, on desert roads, 598. .who may be, in criminal cases, 71. 
‘such, to be exempt from taxes, 598. . solemn affirmation of, sufficient, 71. 
WHEAT, false affirmation to be deemed perjury, 71. 
standard weight of bushel, 606. who competent, in trial for forgery, 83. 
WIDOWS, rights of defendant in criminal action, in regard 
when to inherit husband's estate, 244. to, 103. 
provisions for support of, and minor children, defendants in criminal actions, not compelled to 
272, 278. be, against themselves, 104. - 
WIFE, = depositions of, to be read to defendant on exam- 
suits by and against, for divorce, 319-26. ination, 116. 
when entitled to her real estate on divorce, 820. examination of, to be in presence of defendant, 
when entitled to dower on dissolution of marriage, 116. 
321. for défendant, examination of, ete., 116. 
alimony to, on divorce, 321, 822. when unable to give surety, to be discharged on 
when may defend her own right, 410. _ certain conditions, 118. 
not to be witness for or against husband, 469. names of certain, to be inserted in indictment, 124. 
WILL, * 3 ` proceedings when indictment is found against a 
- construction of word in statutes, 32. defendant not in custody, 124. 
“WILLS, who may be, on trial of challenge to jury or to 
forgery of, how punished, 81-2, b ‘juror, 184, 135-6. 
uttering of forged, as genuine, 81-2. compelling attendance of, by process, 157, 158. 
who may devise lands, 250. ` service of subpoana on, 157. : 
- construction of devise, 250. compensation of, how paid,, 157, 158. 
-estate in lands acquired after making will, 250. disobedience of subpoena by, 158. 
who may bequeath personal estate, 250... examination of, by commission, 158-60. 
how to be executed, 250. fees of, in cases contesting elections, 283, 
-nuncupative wills, 250. not to be excluded by reason of interest in action, 
when legacy, ete., to subscribing witness void, 469. 
250-1. who shall not be, 469. 
when share of estate to be saved to subscribing oe or wife not to be, for or against each 


witness, 251. ber, 469. 
-revocation of, 251. ' ; ó Eio 
when may be deposited with judge of probate, ; 
~ 251. : to l s 
how kept and disposed of, by judge, 251. publ Hic officer need not disclose certain facta, 470. 
. duty of judge.and others having custody of, 251. judge or juror may be examined, 470. 
-effect of proof and allowance of, in probate | interpreter for, 470. 


: : n or priest, 469. 


court, 251. manner of compelling attendance of, and their 
“provision for children born after making of, 251-2. rights and duties, 470-2. 
unintentional neglect to make provision, 252. examination of parties to action as, and penalty 
-provision in such case, from what estate taken, for refusal to attend, 473. 

252, taking testimony of, by deposition, in and out of © 


when issue of deceased legatee to take, 252, - Territory, 474, 475. 
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proceedings to perpetuate testimony of, 475, a 


general reputation of, may be examined in oO ler 


to impeach credibility of, 505. oye 
competency of, in guits by or against villages, o. 
-fee of, 549-50. | 
WRITING, ; - 
construction of word in statutes, 82, 
secondary evidence of, 477. p 
WRITS, : 
of habeas corpus, when suspended, 26. 
what to be served by constable, 64. 


of habeas corpus, granting of, and proceedings on, 


874-9. 4 
of restitution, : when issued, etc., 889-91. 
` of injunction, 424-6, 
of attachment, 426-90. 
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of certiorari, or review, 478-9. i cay? $ ‘|: 


of mandate, or mandamus, 479-81. i 
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“WRITS,-Cowrinvzp, 
to attaclegroperty of defendant in civil actions “in: 


justices’ courts, 492-5. 
_ of errdr, » in-pase of escheated estates, B07. 


E Y. 
YAVAPAI COUNTY, 
fee of riff in making assessment of, AB 
percentage of treasurer of, 58. 
salary of recorder of, acting as clerk of board of: 


aS oe | pŠ, supervisors, 65, 


en district court to be held in, 894. 


eriff in making assessment of, 48. 
pe hiago of treasurer of, U8. 
of recorder of, acting as clerk of board off 


J rs, 65. 
in iletrict court to be held in, 994.. 
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